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(1)  THE  SUPREME  COURT. 

The  Supreme  Court  consists  of  seven  justices,  elected  for  a  term  of 
nine  years,  one  from  each  of  the  seven  districts  into  which  the  State  is 
divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  Southern, 
Central  and  Northern,  in  which  the  terms  were  held,  with  one  clerk  for 
each  of  the  three  grand  divisions  elected  for  a  term  of  six  years,  the 
court  sitting  at  Mt  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidate^  into  one  comprising  the  entire 
State,  and  provision  made  that  all  terms  of  the  court  be  held  in  the  city 
of  Springfield,  on  the  first  Tuesday  in  October,  December,  February, 
April  and  June  of  each  year. 

REPORTER, 

Isaac  N.  Phillips Bloomington. 

JUSTICES. 

First  Dtsfricf-rCARROLL  C.  Booofi Fairfield. 

Second  District^ Jesse  J.  Phillips Hillsboro. 

Third  District— J aoob  W.  Wilkin Danville. 

Fourth  District— Joseph  N.  Carter Quincv. 

Fifth  District— Alfred  M.  Craig Galesburg. 

Sixth  District— Jambs  H.  Oartwrioht. Oregon. 

Seventh  District— Benjamin  D.  Maoruder Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June  term. 
The  rule  of  the  court  is  to  select  as  successor  to  the  presiding  justice  the 
justice  next  in  order  of  seniority  who  has  not  served  as  Chief  Justice 
within  six  years  last  past. .  Mr.  Justice  Cartwright  is  the  present  Chief 
Justice. 

CLERKS. 

Christopher  Mamer,  Northern  Grand  Division,  158  Throop  St.,  Chicago. 
Albert  D.  Cadwallader,  Central  Grand  Division,  Lincoln. 
Richard  F.  Buckham,  Southern  Grand  Division,  Mt.  Vernon. 

The  terms  of  office  of  these  clerks  expire  1002,  after  which  time,  under 
the  act  of  1897,  but  one  clerk  will  be  elected.  The  present  clerks  con- 
tinue in  charge  of  the  records  of  their  respective  grand  divisions  as 
though  said  grand  divisions  had  not  been  consolidated.  All  records, 
files,  dockets  and  papers  of  their  respective  offices  are  now  kept  at  the 
State  House  in  Springfield. 

(iii) 
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(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  Judges  of  the  Circuit  Courts  assigned  by  the 
Supreme  Court  for  a  term  of  three  years.  One  Clerk  is  elected  in  each 
district. 

REPORTER. 

Martin  L.  Newell Springfield. 


FIRST  DISTRICT. 

Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

Clerk— Thomas  N.  Jamieson,  Ashland  Block,  Chicago. 

Nathaniel  C.  Sears,  Presiding  Justice,  Ashland  Block,  Chicago. 
Francis  Adams,  Justice,  Ashland  Block,  Chicago. 
Thomas  G.  Windes,  Justice,  Ashland  Block,  Chicago. 
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FIRST  DISTRICT. 

Oliver  H.  Horton,  Presiding  Justice,  Ashland  Block,  Chicago. 
Henry  V.  Freeman,  Justice,  Ashland  Block,  Chicago. 
Henry  M.  Shepard,  Justice,  Ashland  Block,  Chicago. 


APPELLATE  COURTS— (Continued.) 

SECOND  DISTRICT. 

Composed  of  the  Northern  Grand  Division  of  the  Supreme  Court, 

except  Cook  county. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in  April 

and  October. 
Clerk— Christopher  C.  Duffy,  Ottawa. 

John  D.  Crabtree,  Presiding  Justice,  Dixon, 
Dorrance  Dibell,  Justice,  Joliet. 
Harry  Hiobee,  Justice,  Pittsfieid. 

THIRD  DISTRICT. 

Composed  of  the  Central  Grand  Division  of  the  Supreme  Court. 
Court  sits  at  Springfield,  Sangamon  county!  on  the  third  Tuesdays 

in  May  and  November. 
Clerk— W.  C.  Hippard,  Springfield. 

Francis  M.  Wright,  Presiding  Justice,  Urbana. 
Oliver  A.  Harker,  Justice,  Carbondale. 
Benjamin  R.  Burroughs,  Justice,  Ed  wards  ville. 

*  This  court  is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  is  held  by 
three  judges  of  the  Circuit  Court,  designated  and  assigned  by  the  Supreme  Court 
under  the  provisions  of  the  act  of  the  General  Assembly,  approved  June  2, 1897. 
Hurd's  Statute,  189?  508,  Laws  of  1897. 183. 
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FOURTH  DISTRICT. 

Composed  of  the  Southern  Grand  Division  of  the  Supreme  Court. 
Court  aits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues- 
days in  February  and  August. 
Clerk— Frank  W.  Havill,  Mount  Vernon. 

Nicholas  E.  Worthington,  Presiding  Justice,  Peoria. 
James  A.  Creighton,  Justice,  Springfield. 
Hiram  Bigelow,  Justice,  Galva. 


(3)  CIKCUIT  COURTS. 


Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into  Seven- 
teen Judicial  Circuits,  as  follows : 

First  Circuit. — The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

Joseph  P.  Robarts,  Cairo. 
Oliver  A.  Harker,  Carbondale. 
Alonzo  K.  Vickers,  Vienna. 

Second  Circuit— The  counties  of  Hardin,  Gallatin,  White,  Hamilton, 
Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and 
Crawford. 

judges. 
Edmund  D.  Youngblood,  Mount  Vernon. 
Prince  A.  Pearce,  CarmL 
Enoch  E.  Newlin,  Robinson. 

Third  Circuit— The  counties  of  Randolph,  Monroe,  St.  Clair,  Madison, 
Bond,  Washington  and  Perry. 

judges. 
Benjamin  R.  Burroughs,  Edwardsville. 
Martin  W.  Schaefer,  Belleville. 
William  Hartzell,  Chester. 

Fourth  Circuit — The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Ef- 
fingham, Jasper,  Montgomery,  Shelby  and  Christian. 

judges. 
William  M.  Farmer,  Vandalia. 
Truman  E.  Ames,  Shelbyville. 
Samuel  L.  Dwight,  Centralia. 

Fifth  Circuit — The  counties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

judges. 
Henry  Van  Sellar,  Paris. 
Ferdinand  Bookwalter,  Danville. 
Frank  K.  Dunn,  Charleston. 

Sixth  Circuit— The  counties  of  Champaign,  Douglas,  Moultrie,  Ma- 
con, DeWitt  and  Piatt 

JUDGES, 

Francis  M.  Wright,  Urbana. 
Edward  P.  Vail,  Decatur. 
William  G.  Cochran,  Sullivan. 
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Seventh   Circuit—The  counties  of  Sangamon,  Macoupin,  Morgan, 
Scott,  Green  and  Jersey. 

JUDGES. 

James  A.  Creighton,  Springfield; 
Robert  B.  Shirley,  Carlinville. 
Owen  P.  Thompson,  Jacksonville. 

Eighth   Circuit— The  counties  of  Adams,  Schuyler,  Mason,   Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES. 

John   C.  Broady,   Quincy. 
Harry  Higbee,  Pittefield. 
Thomas  N.  Mehan,  Mason  City. 

Ninth  Circuit — The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonough  and  Fulton. 

JUDGES. 

John  J.  Glenn,  Monmouth. 
George  W.  Thompson,  Galesburg, 
John  A.  Gray,  Canton. 

Tenth  Circuit— The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and 
Tazewell. 

JUDGES. 

Leslie  D.  Puterbaugh,  Peoria. 
Thomas  M.  Shaw,  Lacon. 
Nicholas  E.  Worthington,  Peoria. 

Eleventh  Circuit— The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

judges. 
Colostdn  D.  Myers,   Bloomington. 
George  W.  Patton,  Pontiac. 
John  H.  Moffett,  Paxton. 

Twelfth  Circuit— The  counties  of  Will,  Kankakee  and  Iroquois. 

JUDGES. 
DORRANCE    DlBELL,    Joliet. 

Robert  W.  Hilscher,  Watseka. 
John  Small,  Kankakee. 

Thirteenth  Circuit— The  counties  of  Bureau,  LaSaile  and  Grundy. 

JUDGES. 

Charles  Blanchard,  Ottawa. 
Harvey  M.  Trimble,  Princeton. 
Samuel  C.  Stough,  Morris. 

Fourteenth  Circuit  —The  counties  of  Rock  Island,  Mercer,  Whiteside 
and  Henry. 

JUDGES. 

Hiram  Bigelow,  Galva. 
William  H.  Gest,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 

Fifteenth  Circuit— The  counties  of  Jo  Daviess,  Stephenson,  Carroll, 
Ogle  and  Lee. 

JUDGES. 

John  D.  Crabtree,  Dixon. 
James  Shaw,  Mount  CarrolL 
James  S.  Baume,  Galena. 
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Sixteenth  Circuit.— The  counties  of  Kane,  Da  Page,  De  Kalb  and 
KendalL 

JUDGES. 

Henry  B.  Willis,  Elgin. 
Charles  A.  Bishop?  Sycamore. 
George  W.  Brown,  wheaton. 

Seventeenth  Circuit— The  counties  of  Winnebago,  Boone,  McHenry 
and  Lake. 

JUDGES. 

John  C.  Garver,  Bockford. 
Charles  E.  Fuller,  Belvidere. 
Charles  H.  Donnelly,  Woodstock, 


(4)  COURTS  OF  COOK  COUNTY. 

The  State  Constitution  recognizes  Cook  county  as  one  judicial  circuit, 
and  establishes  the  Circuit,  Criminal  and  Superior  Courts  of  said 
county.  The  Criminal  Court  has  the  jurisdiction  of  a  Circuit  Court 
in  criminal  and  quasi  criminal  cases  only,  and  the  judges  of  the  Circuit 
and  Superior  Courts  are  judges,  e&officio,  of  the  Criminal  Court 

CIRCUIT  COURT. 

Clerk— John  A.  Cooke,  County  Building,  Chicago, 

judges. 

Edward  F.  Dunne,  John  Gibbons, 

Murray  F.  Tuley,  Richard  W.  Clifford, 

Richard  S.  Tuthill,  Thomas  G.  Windes, 

Francis  Adams,  Edmund  W.  Burke, 

Arba  N.  Waterman,  Charles  G.  Neely, 

Elbridgr  Hanecy,  Frank  Baker, 

Oliver  EL  Horton,  Abner  Smith. 

8UPERIOR  COURT. 

Clerk— John  A.  Linn,  County  Building,  Chicago. 

judges. 

Theodore  Brentano,  Arthur  H.  Chetlain, 

Henry  M.  Shepard,  Henry  V.  Freeman, 

Philip  Stein,  Nathaniel  C.  Sears, 

Jesse  Holdom,  Farlin  Q.  Ball, 

Jonas  Hutchinson,  Joseph  E.  Gary, 

Axel  Chytraus,  Marcus  Kavanagh.* 

'Appointed  to  fill  vacancy  December  8, 1806. 
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(5)  CITY  COURTS. 


City  Courts  existing  prior  to  the  Constitution  of  1870  were  continued 
until  abolished  by  the  qualified  voters  of  the  city.  These  courts  may 
now  be  established  under  Sec.  21  of  Chap.  37,  R.  S.,  and  when  so  estab- 
lished have  concurrent  jurisdiction  within  the  city,  with  the  Circuit 
Courts,  in  all  civil  and  criminal  cases,  except  treason  and  murder,  and 
in  appeals  from  justices  of  the  peace  residing  within  the  city.  (Her- 
cules Iron  Works  v.  E.,  J.  &  E.  Ry.  Co.,  141  111.  497.) 

THE  CITY  COURT  OF  ALTON. 
Alexander  W.  Hope,  Judge.       Francis  Brandeweide,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Russell  P.  Goodwin,  Judge.         Wm.  Fletcher  Fowler,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
W.  H.  Hemenover,  Judge.  A.  T.  Atwater,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
Silas  Cook,  Judge.  Thomas  J.  Healy,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
Russell  P.  Goodwin,  Judge.  John  J.  Kelly,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Amos  Oller,  Judge.  Hugh  Hall,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
1       James  F.  Hughes,  Judge.  T.  M.  Lytle,  Clerk. 
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(6)  COUNTY  AND  PROBATE  COURTS. 

In  the  counties  of  Cook,  La  Salle  and  Peoria,  each  having  a  popula- 
tion of  over  50.000,  probate  courts  are  established,  distinct  from  the 
county  courts.  In  the  other  counties  the  county  courts  have  jurisdiction 
in  all  matters  of  probate. 

JUDGES.  COUNTIES.        COUNTY  SEATS. 

Carl  E.  Epler, Adams Quincy. 

Wm.  S.  Dewey Alexander Cairo. 

Joseph  Story Bond Greenville. 

Wm.  C.  De  Wolf.  Je Boone Belvidere. 

R.  E.  Vandeventer, Brown    Mt.  Sterling. 

Richard  M.  Skinner Bureau Princeton. 

Andrew  J.  Emerick Calhoun Hardin. 

Alva  F.  Wingert Carroll Mt.  CarrolL 

John  F.  Robinson Cass Virginia. 

Calvin  C.  Staley Champaign Urbana. 

Rupus  M.  Potts ."  Christian Taylorville. 

J.  C.  Perdue Clark Marshall. 

John  R.  Bonney Clay Louisville. 

Joseph  Hanke Clinton Carlyle. 

John  P.  Harrah Coles Charleston. 

Orrtn  N.  Carter Cook ' Chicago. 

*  Pro.  Judge.  Cook Chicago. 

Ausby  L.  Lowe Crawford Robinson. 

Elias  McPherson Cumberland Toledo. 

William  L.  Pond DeKalb Sycamore. 

Geo.  K.  Ingham DeWitt Clinton. 

Wm.  H.  Bassett Douglas Tuscola. 

John  H.  Batten DuPage Wheaton. 

Stephen  I.  Headley Edgar Paris. 

Wm.  McGregor Edwards Albion. 

David  L.  Wright Effingham Effingham. 

Geo.  T.  Turner Fayette Vandalia. 

Ai*exander  McElroy Ford Paxton. 

Wm.  H.  Hart Franklin Benton. 

Meredith  Walker Fulton Lewistown. 

George  Hanlon Gallatin Shawneetown, 

David  F.  King Greene . Carrollton. 

A.  R.  JORDON Grundy Morris. 

Chas.  B.  Thomas Hamilton. McLeansboro. 

Chellis  E.  Hooker Hancock Carthage. 

Wm.  J.  Hall Hardin Elizabeth  town. 

Rauseldon  Cooper Henderson Oquawka. 

Chester  M.  Turner Henry Cambridge. 

Frank  Harry Iroquois Watseka. 

Robert  J.  McElvain Jackson Murphysboro. 

I.  D.  Shamhart Jasper Newton. 

Joseph  D.  Norris Jefferson Mt.  Vernon. 

Allen  M.  Slaten Jersey Jersey  ville. 

Wm.  T.  Hodson Jo  Daviess Galena. 

O.  R.  Morgan Johnson Vienna. 

M.  O.  Southworth Kane Geneva. 

Eben  B.  Gower Kankakee Kankakee. 

HenryS.  Hudson Kendall Yorkville. 

Philip  S.  Post Knox Galesburg. 

DeWitt  L.  Jones Lake Waukegan. 

•Office  vacant.   The  Hon.  John  H.  Batten  is  at  present  acting  as  Probate  Judge. 
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JUDGES.  COUNTIES.  COUNTY  SEATS. 

Henry  W.  Johnson LaSalle Ottawa. 

Albert  T.  Lardin.  Pro.  J....  LaSalle Ottawa. 

Jasper  D.  M adding Lawrence Lawrenoeville. 

Richard  S.  Farrand Lee Dixon. 

Chas.  M.  Barickman Livingston Pontiac, 

Emil  C.  Moos* Logan Lincoln. 

Wm.  L.  Hammer Macon Decatur. 

David  E.  Kkefe Macoupin Carlinville. 

Wm.  P.  Early Madison Edwardsville. 

Chas.  H.  Holt Marion Salem. 

B.  W.  Wright.  v . Marshall Lacon. 

James  A.  McCoMAS Mason Havana. 

George  Sawyer Massac Metropolis. 

J.  Ross  Mickey McDonough Macomb. 

Orson  H.  Gillmore McHenry Woodstock. 

Roland  A.  Russell. McLean Bloomington, 

Frank  E.  Blank Menard Petersburg. 

William  T.  Church Mercer Aledo. 

Paul  C.  Brey Monroe Waterloo. 

M.  J.  McMurry Montgomery Hillsboro. 

Charles  A.  Barnes Morgan Jacksonville. 

John  D.  Purvis Moultrie Sullivan. 

Frank  E.  Reed Ogle Oregon. 

Robert  H.  Lovett Peoria  Peoria. 

M.  M.  Bassktt,  Pro.  Judge. . .  Peoria Peoria. 

R.  W.  S.  Wheatley Perry Pinckneyville, 

F.  M.  Shonkwiler Piatt Monticeflo. 

B.  F.  Bradburn Pike Pittsfield. 

Wm.  A.  Whiteside Pope Golconda. 

John  D.  Bristow Pulaski Mound  City. 

John  M.  McNabb Putnam Hennepin. 

Warren  N,  Wilson Randolph Chester. 

Parke  Hutchinson Richland Olney. 

Lucian  Adams Rock  Island Rock  Island. 

John  L.  Thompson Saline Harrisburg. 

George  W.  Murray Sangamon Springfield. 

H.  V.  Teel Schuyler Rushville. 

James  Callans Scott Winchester, 

Thomas  Righter Shelby Shelby  ville. 

Wm.  W.  Wright Stark Toulon. 

Frank  Pbrrin St.  Clair Belleville. 

Wm.  N.  Cronkrite Stephenson Freeport. 

Geo.  C.  Rider Tazewell Pekin. 

Monroe  C.  Crawford Union Jonesboro. 

M.  W.  Thompson Vermilion Danville. 

Lyman  Leeds Wabash Mt.  CarmeL 

T.  G.  Peacock Warren Monmouth. 

Geo.  Vernor Washington Nashville. 

L.  E.  Sunderland Wayne Fairfield. 

John  N.  Wilson White Carini. 

Henry  C.  Ward Whiteside Morrison. 

Albert  O.  Marshall Will Joliet. 

Wiley  F.  Slater Williamson Marion. 

Rufus  C.  Batley Winnebago Rockford. 

Thomas  Kennedy Woodford Eureka. 


•Died  April  8, 1900. 
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Chicago  General  Ry.  Co.  v.  Chicago  City  Ry,  Co. 


Ll86*W 


87 
104 
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241 


1.  Pleading — Rule  of  Construction,— A  pleading  is  to  be  construed 
most  strongly  against  the  pleader. 

2.  Easements— Authorized  by  the  State  Can  Not  be  Public  Nui- 
sances.— Where  a  public  easement  has  been  authorized  by  the  State,  no 
action  can  be  maintained  on  the  assumption  that  it  is  a  public  nuisance, 
for  that  can  not  be  a  public  nuisance  which  the  State  assents  to  and 
authorizes. 

3.  Nuisances— Obstruction  of  Highways. — Any  unreasonable  ob- 
struction of  a  highway  is  a  public  nuisance;  but  where  a  street  car 
company  occupies  streets  with  its  tracks  and  cars  rightfully  and  law- 
fully, the  mere  change  in  the  motive  power  of  the  cars  and  the  operation 
of  three  cars  at  a  time. instead  of  one,  and  at  a  higher  rate  of  speed  than 
they  can  be  operated  by  animal  power,  will  not  be  such  an  unreason- 
able obstruction  of  the  street  as  to  constitute  a  nuisance. 

4.  Corporations— Responsibility  for  Wrongs  Committed  or  Author- 
ized.— Corporation*  are  responsible  for  the  wrongs  committed  or  author- 
ized by  them  under  substantially  the  same  rules  which  govern  the 
responsibility  of  natural  persons. 

5.  Same— Liability  for  Acts  Ultra  Vires.— If  an  act  of  a  corporation 
is  ultra  vires  and  creates  a  public  nuisance,  it  is  liable  for  such  injuries 
as  result  from  the  ultra  vires  act. 

6.  Same—  When  Ultra  Vires  Affords  no  Defense.— Corporations  can 
not  shield  themselves  for  a  tort  committed  in  the  prosecution  of  their 
business  by  a  claim  that  the  acts  were  ultra  vires.  ,The  doctrine  of 
ultra  vires  has  no  application  in  such  cases  and  affords  no  defense. 

7.  Same—  Ultra  Vires  of  no  Advantage  to  the  Plaintiff.— A  plaintiff 
can  be  allowed  no  advantage  in  a  suit  against  a  corporation  for  an  injury 
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caused  by  its  own  ultra  vires  act,  simply  because  the  act  is  ultra  vires, 
when  the  act  in  question  is  not  prohibited  by  positive  law,  or  is  a  nui- 
sance or  a  crime. 

8.  Same— By  Whom  the  Doctrine  of  Ultra  Vires  Can  Be  Invoiced.— 
The  charter  of  an  incorporated  company  is  not  a  contract  between  the 
corporate  body,  on  the  one  hand,  and  the  individual  whose  rights  and 
interests  may  be  affected  by  the  exercise  of  its  powers  on  the  other.  It 
is  a  compact  between  the  corporation  and  the  government,  from  which 
it  derives  its  powers,  and  individuals  can  not  insist  on  breaches  of  the  con- 
tract of  incorporation  as  aground  for  resisting  the  exercise  of  its  powers. 
That  can  be  done  only  by  the  government,  and  in  proceedings  duly 
instituted  against  the  corporation. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Edward  F. 
Dunne,  Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1899. 
Affirmed.    Opinion  filed  February  5,  1900. 

Glenn  E.  Plumb,  attorney  for  appellant. 

The  appellee's  charter  forbids  it  to  operate  its  cars  in  this 
State  by  any  other  than  animal  power.  People  v.  Pullman 
Palace  Car  Co.,  175  111.  at  136;  Commonwealth  v.  Erie  & 
N.  E.  Ry.  Co.,  27  Pa.  St.  339;  Indianapolis  Cable  St.  Ry. 
v.  Citizens  St.  Ry.  Co.,  8  L.  R.  A.  548;  People  v.  Newton,  3 
L.  R.  A.  174,  48  Hun,  477;  Denver  &  Swansea  Ry.  Co.  v. 
Denver  City  Ry.  Co.,  2  Colo.  673;  Farrell  v.  Winchester 
Ave.  Ry.  Co.,  61  Conn.  127;  3  Am.  El.  Cas.  85;  North  Chi- 
cago City  Ry.  Co.  v.  Lake  View,  105  111.  207. 

The  operation  of  cable  trains  in  a  public  highway  by  a 
corporation  not  authorized  by  its  charter  to  so  occupy  the 
highway  constitutes  a  nuisance.  Starr  &  Curtis  Rev.  St., 
Ch.  38,  par.  369,  Sec  5;  Shearman  &  Redfield  on  Neg.  (5th 
Ed.),  Vol.  1,  Sec.  365;  Gen.  El.  Ry.  Co.  v.  Chicago  &  W.  1/ 
Ry.  Co.,  84  111.  App.  640;  Denver  &  S.  Ry.  Co.  v.  Denver 
City  Ry.  Co.,  2  Colo.  673;  North  Chicago  City  Ry.  v.  Lake 
View,  105  111.  183;  Congreve  v.  Smith,  18  N.  Y.  79;  Ren- 
wick  v.  Morris,  3  Hill,  621;  affirmed  7  Hill,  575;  Dygert  v. 
Schenck,  23  Wend.  446;  Weick  v.  Lander,  75  111.  96;  Com- 
monwealth v.  Erie  &  N.  E.  Ry.  Co.,  27  Pa.  St.  339;  Louis- 
ville, etc.,  Ry.  Co.  v.  Smith,  91  Ind.  119. 

One  who  sustains  a  special  injury  because  of  the  exist- 
ence or  maintenance  of  such  a  nuisance  in  a  street  can 
recover  his  damages  from  the  person  maintaining  or  creating 
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the  nuisance.  Shearman  &  Redfield  on  Neg.,  Sec.  365,8uj>ra; 
Farmers'  Co-operative  Mfg.  Co.  v.  Albemarle  &  Raleigh  Ry. 
Co.,  29  L.  R.  A.  700;  Lincoln  Rapid  Transit  Co.  v.  Nichols, 
37  Neb.  332. 

E.  R.  Bliss,  attorney  for  appellee. 

The  authority  of  appellee  to  operate  its  cars  by  means  of 
cable  power  can  not  be  assailed  or  questioned  in  a  collateral 
proceeding.  The  question  can  only  be  raised  in  a  direct 
proceeding,  instituted  by  the  proper  authorities  against  the 
corporation  for  that  purpose.  C.  &  E.  I.  R.  R.  Co.  v. 
Wright,  153  111.  307;  Rice  v.  R.  I.  &  Alton  R.  R.  Co.,  21 
111.  94;  Patterson  v.  C,  D.  &  V.  R.  R.  Co.,  75  111.  588;  Atty. 
Gen.  v.  C.  &  E.  R.  R.  Co.,  112  111.  520;  Phelps  v.  Lake  St. 
Elevated  R.  R.  Co.,  60  111.  App.  471;  Cook  Co.  v.  Great 
West.  R.  R.  Co.,  119  111.  218;  Kansas  City  H.  R.  R.  Co.  v. 
Hovelman,  14  Am.  &  Eng.  R.  R.  Cases,  20,  page  17;  Logan 
v.  Vernon  R.  R.  Co.,  14  Id.  43. 

The  mere  unauthorized  change  of  motive  power  from 
animal  power  to  cable  would  not  constitute  a  public  nui- 
sance. The  law  concerning  encroachments  upon  highways 
for  other  purposes  than  furnishing  additional  facilities  for 
travel  is  not  applicable.  Phelps  v.  Lake  St.  Elevated  R.  R. 
Co.,  60  111.  App.  471. 

The  alleged  unauthorized  use  of  cable  power  does  not 
appear  to  have  been  the  proximate  cause  of  the  injury  com- 
plained of.  There  must  be  the  direct  relation  of  cause  and 
effect.  T.,  W.  &  W.  R.  Co.  v.  Jones,  76  111.  311;  P.,  P.  & 
J.  R.  R.  Co.  v.  Siltman,  67  Id.  72;  C,  B.  &  Q.  R.  R.  Co.  v. 
Dvorak,  7  111.  App.  555;  C,  B.  &  Q.  R.  R.  Co.  v.  Van 
Patten,  64  111.  510. 

Statement  by  the  Court. — This  is  an  action  on  the  case 
by  appellant  against  appellee  to  recover  damages  by  reason 
of  a  collision  occurring  at  the  crossing  of  appellant's  and 
appellee's  railway  tracks  at  State  and  Twenty-second  streets, 
Chicago,  resulting  in  injury  to  appellant's  car. 

The  declaration  consists  of  five  counts,  in  the  first  of 
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which  it  is  alleged  that  on  October  15,  1897,  appellant  was 
operating  its  electric  car  upon  its  tracks  on  Twenty-second 
street,  at  a  crossing  of  Twenty-second  street  at  State  street, 
by  virtue  of  an  ordinance  of  the  city,  on  which  latter  street 
appellee  was  possessed  of  a  certain  railway,  with  certain 
cars  operated  thereon;  that  appellee  "  was  then  and  there 
operating  its  said  railway  cars  in  and  along  State  street 
under  and  by  virtue  of  an  ordinance  of  the  city  of  Chicago;" 
that  said  ordinance  provided  that  "  the  cars  to  be  used  upon 
said  tracks  shall  be  operated  with  animal  power  only;"  that 
the  ordinance  was  by  act  of  the  general  assembly  incor- 
porated into  and  made  a  part  of  appellee's  charter,  which 
limits  appellee  to  the  operation  of  its  cars  by  animal  power 
only;  that  appellee,  in  violation  of  its  charter,  was  then 
and  there  operating  its  cars  upon  and  along  State  street  by 
means  of  an  underground  cable  propelled  by  certain  steam 
engines  of  great  power,  which  drove  said  cable  at  a  high 
rate  of  speed,  to  wit,  twenty  miles  per  hour;  and  that  while 
appellant,  with  all  due  care  and  diligence,  was  operating  its 
car  aforesaid,  appellee,  by  its  servants,  because  of  the  unlaw- 
ful manner  by  which  it  was  driving  and  operating  said  cars 
on  its  said  railway,  and  because  appellee  was  unlawfully 
operating  its  said  cars  by  steam-driven  cables,  instead  of 
animal  power  only,  the  appellee  improperly,  carelessly,  negli- 
gently and  unlawfully  drove  and  managed  its  cars  so  that 
its  said  cars  then  and  there  ran  and  struck  with  great  force, 
etc.,  against  appellant's  car,  thus  causing  the  injury  com- 
plained of. 

The  remaining  counts  of  the  declaration  are  in  substance 
and  effect  the  same  as  the  first  count,  all  alleging  that  appel- 
lee operated  its  railway  tracks  by  virtue  of  an  ordinance  of 
the  city  of  Chicago,  which,  it  was  alleged,  allowed  appellee  to 
use  animal  power  only,  but  that  in  violation  of  its  charter, 
it  operated  its  cars  by  an  underground  cable  propelled  by 
steam  power,  and  that  the  injury  complained  of  was  caused 
by  reason  of  the  alleged  unlawful  manner  in  which  the  cars 
were  operated  by  a  steam-driven  cable  instead  of  by  animal 
power.    The  second  count  alleges  that  a  train  of  three  cars 


First  District — March  Term,  1899.         21 

Chicago  Gen.  Ry.  Co.  v.  Chicago  City  Ry.  Co. 

was  operated  by  the  cable,  and  that  this  was  greatly  in 
excess  of  the  weight  of  a  car  operated  by  animal  power 
only,  and  that  the  momentum  of  the  same  was  greatly  in 
excess  of  the  momentum  of  a  car  operated  by  animal  power 
only.  The  third  count  sets  up,  in  addition  to  the  other 
allegations  of  the  first  count,  a  contract  between  appellant 
and  appellee  binding  appellee  to  pay  for  any  injury  or  dam- 
age which  might  be  caused  by  the  negligence  of  appellee, 
or  its  employes,  by  the  operation  of  its  cars  at  said  crossing, 
and  a  further  provision  that  the  contract  should  not  be  held 
to  release  either  party  from  the  performance  of  every  duty 
and  obligation  imposed  upon  it  by  the  laws  of  the  State  and 
the  ordinances  of  the  city.  The  fourth  count  sets  out  in 
haee  verba  the  ordinance  under  which  it  was  alleged  the 
appellee  was  given  authority  to  construct  its  railway,  and 
which  it  was  alleged  was  made  a  part  of  its  charter.  This 
count  also  contains  the  same  allegations,  in  substance,  as  to 
the  excess  of  weight  of  appellee's  train,  as  operated  by  cable 
power,  and  excess  of  momentum  of  such  train  over  that  of  a 
car  operated  by  animal  power  which  is  contained  in  the  sec- 
ond count.  Negligence  on  the  part  of  appellee  is  not  made 
the  gist  of  the  action  in  any  of  the  counts. 

Appellee  demurred  generally  and  specially  to  each  and 
all  of  the  counts,  which  was  sustained  by  the  court,  and 
appellant  electing  to  stand  by  its  declaration,  a  judgment 
was  entered  for  the  defendant,  the  appellee  here,  from 
which  this  appeal  is  taken. 

Mr.  Justice  Windjs  delivered  the  opinion  of  the  court. 

We  have  not  set  out  the  special  causes  of  demurrer 
assigned,  for  the  reason  that  after  consideration  of  the  same 
we  are  of  opinion  they  are  not  well  taken,  and  to  refer  to 
them  in  detail  would  unnecessarily  extend  this  opinion. 

The  principal  question  presented  for  consideration  is  upon 
the  general  demurrer.  Appellant's  counsel,  in  his  brief, 
says  that  the  theory  of  the  declaration  is  that  appellee, 
"under  the  provisions  of  its  charter,  is  authorized  to  oper- 
ate its  cars  in  State  street  by '  animal  power  only,'  and  that 
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in  violation  of  this  restriction  in  its  charter  it  was  at  the 
time  of  the  accident  operating  its  said  railway  by  means  of 
steam-driven  cables,  and  that  because  of  the  operation  of  its 
railway  in  this  manner  the  collision  occurred,  whereby  the 
appellant  suffered  the  damages  alleged  by  it  in  its  said 
declaration."  In  his  reply  brief  he  also  says,  "  we  are  seeking 
to  recover  damages  for  the  destruction  of  our  car  by  means  of 
the  unlawful  use  of  cable  power,"  and  that  appellant  can 
not  complain  that  appellee  operates  its  cars  "  unless  they 
ran  into  us  or  in  some  way  caused  us  special  injury;"  and 
that  appellant  is  not  seeking  to  prevent  appellee  from 
operating  its  cars  nor  to  have  a  forfeiture  of  its  charter 
declared,  but  that  "  we  are  seeking  to  recover  damages 
which  we  have  suffered  because  of  certain  acts  of  appellee 
which  we  allege  are  unlawful." 

In  other  words,  the  question  presented  may  be  stated 
thus :  Can  appellant,  in  this  action,  recover  damages  with- 
out any  allegation  that  appellee  was  negligent,  upon  the 
simple  allegation  that  in  the  operation  of  its  cars,  under  and 
by  virtue  of  its  charter  from  the  State  and  ordinance  of  the 
city,  it  has  exceeded  its  charter  powers  by  using  cable  in- 
stead of  animal  power,  by  reason  of  which  the  injury  com- 
plained of  was  caused,  while  appellant  was  in  the  exercise 
of  due  care? 

The  principal  contention  of  appellant's  counsel  seems  to 
be  that  the  matters  alleged  in  the  declaration  show  that 
appellee  is  guilty  of  a  nuisance  in  the  public  street,  and  that 
because  of  such  nuisance  it  is  liable  for  any  damage  which 
may  result  therefrom,  without  reference  to  whether  it  was 
negligent  or  not. 

It  is  elementary  that  a  pleading  is  to  be  construed  most 
strongly  against  the  pleader.  The  declaration  shows,  in 
effect,  by  each  of  the  counts,  that  appellee's  tracks  were 
laid  and  its  cars  are  operated  under  and  by  virtue  of  its 
charter  from  the  State  and  an  ordinance  of  the  city.  The 
tracks  are  therefore  laid  in  the  street  and  the  cars  are 
operated  thereon  rightfully  and  lawfully. 

In  C.  &  E.  I.  R  R  Co.  v.  Loeb,  118  111.  211,  the  court  say: 
"  A  railroad  track  laid  upon  a  street  of  a  city  by  authority 
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of  law,  properly  constructed,  and  operated  in  a  skillful  and 
careful  manner,  is  not,  in  law,  a  nuisance."  There  is  no 
allegation  that  appellee's  tracks  were  not  properly  con- 
structed nor  that  its  cars  were  not  operated  in  a  skillful  and 
careful  manner. 

In  Cooley  on  Torts,  p.  732,  the  author  says  that  where 
a  public  easement  has  been  authorized  by  the  State,  "  no 
action  can  be  maintained  on  the  assumption  that  what  is 
thus  allowed  is  a  public  nuisance,  for  that  can  not  be  a  pub- 
lic nuisance  that  the  State  assents  to  and  authorizes.  It 
would  be  a  contradiction  in  terms  to  say  that  the  State 
assents  to  a  certain  act,  and  yet  that  the  act  constitutes  an 
offense  against  the  State."  This  statement  of  the  law  is 
supported,  among  other  authorities  by  the  following :  Com- 
monwealth v.  Reed,  34  Pa.  St.  275;  Danville,  etc.,  R.  R.  Co. 
v.  Commonwealth,  73  Pa.  St.  29,  in  which  latter  case  it  is 
said,  "a  work  which  is  authorized  by  law  can  not  be  a  nui- 
sance; "  and  People  v.  Gas  Co.,  64  Barb.  55-70;  Everett  v. 
City,  53  Mich.  450. 

It  is  not  alleged  in  the  declaration  that  the  operation 
of  appellee's  cars  in  the  street  by  cable  power  make  a  nui- 
sance, nor  are  there  any  facts  alleged  from  which  it  may  be 
said,  if  proven,  they  show,  as  matter  of  law,  that  appellee 
was  guilty  of  a  nuisance. 

In  Wood  on  Nuisances,  Sec.  248,  the  author  says,  "  Any 
unreasonable  obstruction  of  a  highway  is  a  public  nuisance," 
but  that  what  the  extent  of  the  obstruction  must  be  in 
order  to  create  a  nuisance  is  not  definitely  settled  by  the 
cases.  From  a  somewhat  extensive  examination  of  cases 
we  think  the  statement  of  the  author  is  correct. 

We  are  inclined  to  the  opinion  that,  the  declaration 
showing,  as  it  does,  that  appellee  occupied  the  street  with 
its  tracks  and  cars  rightfully  and  lawfully,  the  mere  change 
in  the  motive  power  of  the  cars,  and  the  operation  of  three 
cars  at  a  time  instead  of  one,  and  at  a  higher  rate  of  speed 
than  they  could  be  operated  by  animal  power,  would  not 
be  such  an  unreasonable  obstruction  of  the  street  as  to  con- 
stitute a  nuisance. 
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The  law  seems  well  settled  that  u  corporations  are  re- 
sponsible for  the  wrongs  committed  or  authorized  by  them 
under  substantially  the  same  rules  which  govern  the  respon- 
sibility of  natural  persons."  Cooley  on  Torts  (2d  Ed.),  136; 
Darsey  Mch.  Co.  v.  McCaffrey,  139  Ind.  545-51;  R.  R.  & 
Bk'g  Co.  v.  Smith,  76  Ala.  572-82;  State  v.  R.  R.  Co.,  23  N. 
J.  L.  368;  Nims  v.  Mt.  Herraon  Boys' School,  160  Mass.  177; 
Denver,  etc.,  Ry.  v.  Harris,  122  U.  S.  608. 

And  in  the  case  of  a  tort  it  is  held  in  the  McCaffrey  and 
Smith  cases,  supra,  and  Hussey  v.  R.  R.  Co.,  98  N".  C.  41, 
the  doctrine  of  ultra  vires  has  no  application.  The  ques- 
tion as  to  whether  the  corporation  is  liable  or  not,  must  be 
determined  independent  of.  the  fact  as  to  whether  the. act 
complained  of  is  ultra  vires  or  not.  There  are  cases  to  be 
found  in  the  books,  some  of  which  are  cited  by  appellant's 
counsel,  which  hold  a  different  rule  as  to  ultra  vires  acts, 
notably,  Jones  v.  Ry.  Co.,  3  L.  R.  (Q.  B.),  733-6;  Mo. 
Packet  Co.  v.  R.  R.  Co.,  79  Mo.  479-90;  Thomson  v.  Penn. 
Co.,  51  N.  J.  L.  Rep.  42;  but  we  think  they  are  not  sus- 
tained either  by  reason  or  the  weight  of  authority.  It 
seems  unreasonable  and  unjust  to  hold  that  a  corporation 
should  be  mulcted  in  damages  for  the  doing  of  an  act 
simply  because  it  is  ultra  viresy  when,  if  the  same  act  were 
done  by  a  natural  person  there  would  be  no  liability.  It 
certainly  can  not  be  maintained  that  a  teamster,  who  has  a 
perfect  right  to  drive  his  wagon  on  the  public  streets, 
would  be  liable  for  damages,  without  regard  to  his  negli- 
gence, if  he  hitched  together  three  wagons,  one  after  the 
other,  and  propelled  them  along  the  streets  by  some  unseen 
power  at  a  high  rate  of  speed,  and  by  so  doing  caused  an 
injury,  unless  he  so  obstructed  the  street  as  to  create  a  nui- 
sance. If  an  individual  would  not  be  liable  under  these 
circumstances,  there  seems  to  us  no  good  reason,  either  in 
law  or  morals,  why  appellee  should,  be  liable  under  the 
allegations  of  appellant's  <!6claration. 

It  is  no  doubt  the  law  that  if  the  act  of  a  corporation  is 
ultra  vires,  and  such  that  it  creates  a  public  nuisance,  then 
it  is  liable  for  such  injuries  as  may  result  from  the  ultra 
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vires  act.  Wood  on  Nuisances,  Sec.  300;  Salt  Lake  City  v. 
Hollister,  US  D*.  S.  256-61;  R.  R.  Co.  v.  Alexander,  66 
Miss.  496;  Hussey  v.  R.  R.  Co.,  98  N.  0.  34-41;  Nims  v. 
Mt.  H.  B.  School,  160  Mass.  177-80. 

No  doubt,  upon  the  doctrine  just  stated,  the  courts  have 
proceeded  in  the  cases  in  which  it  is  held  that  corporations 
are  liable  for  ultra  vires  acts  simply  because  they  are  ultra 
vires,  but  in  none  of  the  cases  which  we  have  seen  does  it 
appear  that  the  right  of  the  party  injured  to  raise  the  ques- 
tion of  ultra  vires  was  made. 

If,  however,  we  are  wrong  in  holding  as  we  do,  that 
plaintiff  has  not  alleged  such  facts  as  show  that  appellee  is 
guilty  of  a  nuisance  in  the  operation  of  its  cars  by  cable 
instead  of  animal  power,  and  that  the  appellant's  declara- 
tion, when  fairly  construed,  shows  that  appellee  has 
exceeded  its  charter  powers  in  propelling  its  cars  by  cable, 
and  that  such  act  constitutes  a  nuisance  by  obstructing  the 
street,  for  which  it  is  liable  for  any  injuries  caused  thereby, 
without  reference  to  the  question  of  negligence,  still  the 
question  as  to  whether  appellee  has  exceeded  its  charter 
powers  can  not,  in  our  opinion,  avail  appellant  in  this  action 
but  can  only  be  taken  advantage  of  by  the  State  or  the  city, 
in  a  direct  proceeding  against  appellee. 

In  Pres.  and  Trustees  v.  Thompson,  20  111.  197,  it  was 
held  that  the  power  of  a  corporation,  acting  as  such,  can  not 
be  questioned  collaterally  on  the  ground  that  it  has  not 
complied  with  its  charter.  The  case  was  debt  for  a  penalty 
for  selling  liquors  by  the  president  and  trustees  of  a  town. 
In  Rice  v.  R.  R.,  21  111.  93,  it  was  said  that  if  a  corporation 
"  has  usurped  franchises  not  granted  by  the  statute,  that 
should  more  properly  be  inquired  into  by  a  direct  proceed- 
ing to  seize  the  franchises  to  the  people  and  dissolve  the 
corporation,"  and  held  that  the  corporation  should  not  be 
compelled  in  every  suit  it  might  bring  to  show  that  its 
organization  was  formal  and  proper.  The  doctrine  of  these 
cases  is  repeated  and  reaffirmed  in  Tarbell  v.  Page,  24  111. 
46,  Ren  wick  v.  Hall,  84  111.  162,  and  People  v.  Trustees, 
111   111.  172,  which  last  case  was  mandamus  to  compel 
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school  trustees  to  appoint  appraisers  to  value  school  prop- 
erty, and  it  was  held  that  the  organization  of  a  corporation, 
acting  as  such,  and  exercising  the  franchises  of  a  school  dis- 
trict, could  not  be  attacked  in  such  a  proceeding. 

In  Alexander  v.  Tolleston  Club,  110  111.  65-72,  where  the 
question  was  as  to  the  power  of  a  corporation  to  hold  real 
estate  under  its  charter,  it  was  held  that  as  the  corporation 
might,  for  some  purposes,  hold  title  to  real  estate,  its  right 
in  that  regard  could  only  be  questioned  by  a  direct  proceed- 
ing in  behalf  of  the  State;  and  that  it  made  no  difference 
whether  the  matter  of  ultra  vires  was  interposed  for  or 
against  the  corporation.  The  doctrine  is  again  asserted  in 
Barnes  v.  Suddard,  117  111.  243,  where  the  question  was  as 
to  whether  the  corporation  had  exceeded  its  powers  in 
taking  title  to  real  estate,  and  it  was  said  that  this  was  a 
question  that  did  not  concern  a  third  party,  but  only  the 
corporation  and  the  State.  The  same  question  was  again 
before  the  Supreme  Court  in  Hamsher  v.  Hamsher,  132  111. 
286,  and  it  was  held  that  the  question  could  not  be  raised 
by  any  party  except  the  State.  Numerous  cases  in  other 
jurisdictions,  where  the  question  arose  on  matters  ex  con- 
tractu,  are  to  the  same  effect.  Ragan  v.  McElroy,  98  Mo. 
349;  Bank  v.  Merchants  Bk.,  10  Mo.  84;  Grant  v.  Coal  Co., 
80  Pa.  St.  209;  Pixley  v.  Navgn.  Co.,  75  Va.  320-4;  and 
Lumber  Co.  v.  Ward,  30  W.  Va.  43-9,  are  only  a  few  of 
such  cases. 

There  are  also  numerous  cases  that  corporations  can  not 
shield  themselves  for  a  tort  committed  in  the  prosecution 
of  their  business  by  a  claim  that  the  acts  were  ultra  vires. 
The  doctrine  of  ultra  vires  has  no  application  in  such  cases 
and  affords  no  defense.     3  Wood  on  Railroads,  1612. 

This  is  right  and  as  it  should  be;  the  plaintiff  too  should 
be  allowed  no  advantage  in  a  suit  against  a  corporation;  for 
an  injury  caused  by  its  ultra  vires  act,  simply  because  the 
act  is  ultra  vires,  when  the  act  is  not  prohibited  by  positive 
law,  or  is  a  nuisance  or  a  crime. 

We  see  no  reason  why  the  holdings  in  the  cases  above 
oiled,  where  the  question  arose  collaterally  as  to  the  excess 
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or  usurpation  of  corporate  powers,  in  the  cases  of  taking 
title  to  real  estate  and  in  matters  ex  contractu,  should  not 
be  applied  in  actions  for  tort  based  solely  upon  an  excess  of 
corporate  power. 

There  is,  however,  authority  more  nearly  in  point  than 
any  of  the  cases  above  noted.  In  the  case  of  Williams  v. 
Citizens  Ry.  Co.,  130  Ind.  71,  certain  house  movers  were 
restrained  from  moving  a  house  across  and  along  a  street 
electric  railroad,  because  it  would  necessitate  cutting  the 
railway  company's  wire  and  stop  its  cars.  It  was  claimed 
that  the  railway  company  had  no  lawful  right  to  use  elec- 
tricity as  a  motive  power  for  propelling  its  cars,  and  there- 
fore the  injunction  should  not  have  issued,  and  it  was  held 
that,  although  this  might  be  true,  the  house  movers  could 
not  raise  the  question;  that  inasmuch  as  the  railway  com- 
pany assumed,  under  color  of  law  and  claim  of  right,  to 
exercise  its  corporate  functions,  only  the  State  could  raise 
the  question  as  to  the  validity  of  such  assumption  and 
exercise  of  such  functions  and  rights,  and  an  individual 
could  not  successfully  assail  them  in  a  collateral  proceed- 
ing.   The  court  say : 

"  It  would  violate  the  plainest  principles  of  law  to  per- 
mit an  individual  citizen  to  confiscate  or  destroy  the  prop- 
erty of  a  xjorporation  which  has  assumed  to  exercise  rights 
under  the  laws  of  the  State  and  to  which  the  officers  of  a 
governmental  subdivision  have  given  recognition  by  grant- 
ing to  it  the  right  to  use  the  streets  of  a  city." 

In  Hine  v.  Ry.  Co.,  73  N.  W.  Rep.  116-18  (Mich.),  which 
was  an  action  against  the  company  to  recover  for  injuries 
caused  by  it  to  a  child  on  the  street,  it  was  claimed  that  the 
company  was  liable  because  it  had  no  right  to  use  electricity. 
The  court  say : 

"  We  do  not  think  this  question  can  be  raised  in  this 
proceeding.  The  fact  was  made  to  appear  that  the  com- 
pany did  operate  its  cars  by  electricity,  and  for  the  purpose 
of  this  case  the  trial  must  proceed  as  though  it  had  the  right 
to  do  so.  If  the  street  railway  company  is  operating  its 
road  contrary  to  the  terms  of  its  franchise,*  the  question  could 
undoubtedly"  be  raised  by  the  city  in  a  proper  proceeding, 
but  we  do  not  think  the  question  is  involved  in  this  issue." 
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In  the  Pixley  case,  supra,  the  court  gives  the  reasons 
why  an  excess  of  corporate  power  can  not  be  taken  advan- 
tage of  in  a  collateral  suit,  which  reasons  seem  equally  per- 
tinent in  an  action  ex  delicto.    The  court  say : 

u  It  (the  charter)  is  not  a  contract  between  the  corporate 
body  on  the  one  hand,  and  individuals  whose  rights  and  in- 
terests may  be  affected  by  the  exercise  of  its  powers  on  the 
other.  It  is  a  compact  between  the  corporation  and  the 
government,  from  which  they  derive  their  powers.  Indi- 
viduals, therefore,  can  not  take  it  upon  themselves,  in  the 
assertion  of  private  rights,  to  insist  on  breaches  of  the  con- 
tract of  the  corporation  as  a  ground  for  resisting  or  denying 
the  exercise  of  a  corporate  power.  That  can  be  done  only 
by  the  government,  with  which  the  contract  was  made,  and 
in  proceedings  duly  instituted  against  the  corporation." 

If  appellant  can  in  this  case  raise  the  question  as  to  the 
right  of  appellee  to  operate  its  cars  by  cable  power,  then 
every  other  corporation  or  person  who  may  claim  to  be  in- 
jured or  be  aggrieved  by  the  method  of  operation  of  appel- 
lee's cars  may  make  the  same  claim,  and  thus  compel  the 
appellee  over  and  over  again  to  litigate  this  question  as  to 
whether  it  has  exceeded  its  charter  powers,  which  would  be 
purely  collateral  and  incidental  to  the  right  of  recovery  in 
every  such  suit.  And  even  if  it  had  a  perfect  right,  under 
its  charter,  to  use  cable  power,  it  would  still  have,  to  make 
its  defense  until  the  State  or  city  authorities  could  be  pre- 
vailed upon  to  bring  a  direct  proceeding  and  thus  settle  the 
question.  We  are  of  opinion  that  it  would  be  unreasonable 
to  allow  such  collateral  attack  upon  appellee's  franchise, 
and  therefore  think  that  the  demurrer  to  appellant's  declara- 
tion was  properly  sustained.    The  judgment  is  affirmed. 

Mb.  Justice  Adams,  concurring. 

Appellant  seeks  to  recover  by  usurping  the  province  of 
the  State,  in  questioning  the  right  of  appellee,  an  acting 
corporation,  to  operate  its  cars  by  steam-driven  cable.  I 
am  of  opinion  that  this  can  not  be  done  in  a  private  action. 

Mr.  Presiding  Justice  Sears. 

I  do  not  concur  in  the  assertion  that  the  decisions  in 
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Jones  v.  Ey.  Co.,  3  L.  R.  (Q.  B.)  733,  and  Thompson  v.  Penn. 
Co.,  22  Vroom,  42,  are  lacking  in  reason  or  authority  to  sus- 
tain them.  I  am  of  opinion  that  the  only  ground  upon 
which  the  sustaining  of  the  demurrer  in  this  case  can  be 
justified,  is  because  it  appears  from  allegations  in  each  count 
of  the  declaration  that  the  appellee  company,  in  the  doing 
of  the  acts  complained  of,  "  was  operating  its  trains  under 
and  by  virtue  of  an  ordinance  of  the  city  of  Chicago." 

The  question  of  whether  the  act  thus  said  to  have  been 
done  under  color  of  right,  was  in  fact  in  abuse  of  its  fran- 
chise, can  not  be  raised  collaterally  and  in  this  proceeding. 


Eva  Aurand  v.  Ambrose  J.  Aurand  and  Henry  E.  Hunt- 
ington. 

1.  Bonds— Successive  Instruments,  When  Cumulative  in  Effect— 
The  court  holds  in  this  case  that  the  securities  given  by  the  two  succes- 
sive bonds  are  cumulative  in  effect  and  that  the  giving  of  the  second 
does  not  discharge  the  former. 

Error  to  the  Circuit  Court  of  Cook  County;  the  Hon.  Richard  S. 
Tuthill,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1899.    Reversed  and  remanded.    Opinion  filed  February  5,  1900. 

Statement. — This  suit  was  begun  by  plaintiff  in  error  in 
an  action  of  debt  and  upon  an  appeal  bond.  The  appeal,  to 
perfect  which  the  bond  sued  upon  was  given,  was  to  this 
court  from  a  decree  of  the  Circuit  Court.  The  declaration 
counted  upon  this  bond  only.  Pleas  were  filed  by  defend- 
ants in  error,  who  were  defendants  in  the  court  below. 
Upon  issue  joined  the  cause  proceeded  to  trial.  At  the 
commencement  of  the  case  counsel  for  plaintiff  in  error, 
the  plaintiff  there,  announced,  by  way  of  an  opening  state- 
ment to  court  and  jury,  that  the  appeal  upon  which  the 
bond  sued  upon  had  been  given  was  afterward  determined 
in  this  court  by  an  affirmance  of  the  decree  of  the  trial 
court,  and  that  thereafter  an  appeal  from  the  judgment  of 


87        29 
98     1525 


30  Appellate  Courts  op  Illinois. 

Vol.  87.]  Aurand  v.  Aurand. 

this  court  had  been  taken  to  the  Supreme  Court,  and  that 
upon  such  latter  appeal  another  appeal  bond  had  been  given 
to  secure  the  payment  of  the  decree  and  costs.  It  was  also 
stated  that  the  second  appeal  bond  was  in  the  same  penalty 
and  was  executed  by  the  same  parties,  principal  and  surety. 
It  was  also  announced  that  the  second  bond  "  had  been  paid, 
with  the  exception  of  a  small  amount"  At  the  conclusion 
of  this  statement  by  counsel  for  the  plaintiff,  the  court  of 
its  own  motion  directed  the  jury  to  return  a  verdict  for  the 
defendants.     The  instruction  was  in  terms  as  follows : 

u  The  jury  are  instructed  that  upon  the  statement  of  the 
plaintiff's  case,  as  made  by  counsel  for  plaintiff,  there  can  be 
no  recovery  in  this  case,  and  your  verdict  must  be  for  the 
defendant." 

From- judgment  upon  a  verdict  returned  in  compliance 
with  this  direction,  the  appeal  here  is  prosecuted. 

F.  8.  Murphy  and  John  W.  Bantz,  attorneys  for  plaintiff 
in  error. 

Milford  J.  Thompson  and  Harry  Jessup,  attorneys  for 
defendants  in  error. 


Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

The  only  question  presented  for  our  determination  is  as 
to  whether  the  statement  of  counsel  for  appellant  at  the 
opening  of  the  trial  below  disclosed  sAch  a  state  of  facts  as 
precluded  a  right  of  recovery.  The  payment  of  a  part  of 
the  amount  due  upon  the  second  bond  was  not  sufficient  to 
preclude  a  right  of  action  for  whatever  remained  unpaid. 
It  was,  therefore,  solely  upon  the  effect  of  the  giving  of  the 
second  appeal  bond  that  the  action  of  the  trial  court  must 
have  been  based.  But  the  giving  of  the  second  appeal  bond 
did  not  operate  to  supersede  and  discharge  the  obligation 
created  by  the  first  bond.  The  securities  thereby  created 
were  cumulative.  Notwithstanding  the  giving  of  the  new 
bond  upon  the  second  appeal,  the  obligation  of  the  bond 
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sued  upon,  given  upon  the  first  appeal,  could  be  enforced. 
There  had  been  no  enforcement  of  the  obligation  of  the 
second  bond,  so  far  as  is  disclosed,  but  merely  a  payment 
on  account  of  such  obligation,  and  in  part  only.  Therefore 
neither  the  first  nor  the  second  of  the  appeal  bonds  was 
wholly  discharged,  and  each  remained  to  that  extent  en- 
forceable against  defendants  in  error. 

It  is  quite  well  settled  that  the  securities  thus  given  by 
the  two  successive  bonds  are  cumulative  in  effect  and  that 
the  giving  of  the  second  does  not  discharge  the  former. 
Becker  v.  The  People,  164  111.  267. 

It  was,  therefore,  error  to  exclude  evidence  and  to  instruct 
the  jury  peremptorily  to  return  a  verdict  for  the  defend- 
ants. 

It  is  impossible  to  determine  from  the  abstract  of  the 
record  whether  the  cross-errors  argued  are  of  impor- 
tance. There  appears  nothing  by  which  to  determine  the 
relative  dates  of  the  orders  for  cost  bond,  and  dismissing 
and  reinstating  the  suit.  If  the  record  itself  be  searched 
the  defendants  in  error  gain  nothing,  for  it  is  disclosed  that 
although  cross-errors  are  argued,  none  are  assigned  upon 
the  record. 

The  motion  of  defendants  in  error  to  dismiss  the  writ  of 
error  is  denied. 

The  judgment  is  reversed  and  the  cause  is  remanded. 


on  Qi 
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1.  Corporations— Liability  for  the  Acts  of  Contractors,  etc. — Where 
the  construction  of  an  elevated  railroad  is  done  by  a  contractor,  or  his 
sub-contractors,  under  the  direction  and  supervision  of  the  engineer  of 
the  company,  and  a  person  while  passing  along  the  street  underneath 
the  structure,  in  the  exercise  of  ordinary  care  for  his  safety,  is  injured 
by  a  bolt  falling  from  the  structure  overhead,  causing  an  injury,  proof 
of  such  injury  makes  a  prima  facie  case  of  negligence,  which  it  is 
incumbent  upon  the  company  to  explain. 
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Error  to  the  Circuit  Court  of  Cook  County;  the  Hon.  John  C.  Gar- 
ver,  Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1899. 
Affirmed.    Opinion  filed  February  5,  1900. 

Statement  by  the  Court. — Defendant  in  error  brought 
an  action  in  case  against  plaintiff  in  error  to  recover  dam-  * 
ages  for  an  injury  caused  by  the  falling  of  an  iron  bolt 
from  its  elevated  railroad  where  it  crosses  over  Morgan 
street,  in  the  city  of  Chicago,  at  an  elevation  of  about 
twenty-three  feet  above  the  street,  and  recovered  a  verdict 
and  judgment  of  $2,500,  from  which  this  writ  of  error  is 
prosecuted.  The  declaration  as  originally  filed  alleges  in 
substance  that  the  railroad  company  negligently  permitted 
certain  large  bolts  to  remain  loose  on  top  of  its  structure, 
permitted  certain  children  to  go  up  on  top  of  said  structure 
and  play  with  said  bolts,  and  that  the  children  carelessly 
permitted  one  of  the  bolts  to  drop  and  strike  defendant  in 
error,  thus  causing  the  injury  complained  of.  Afterward, 
by  amendment,  the  Carnegie  Steel  Company,  Limited,  John 
G.  Wagner  and  the  Milwaukee  Bridge  and  Iron  Works 
were  made  parties  defendant,  and  all  the  papers  were 
amended  charging  them  as  defendants  accordingly,  but  it 
does  not  appear  that  process  was  ever  served  on  the  latter 
two  defendants,  or  that  they  ever  appeared  in  the  cause. 

Three  additional  counts  were  afterward  filed,  in  the  first 
of  which  it  is  alleged,  in  substance,  that  the  Railroad  Com- 
pany was  the  owner  of  certain  franchises  for  an  elevated 
railroad,  was  constructing  the  same  along  its  right  of  way 
across  Morgan  street,  and  made  a  contract  with  the  Steel 
Company  to  construct  the  railroad  for  the  Railroad  Company; 
that  the  Steel  Company  afterward  entered  into  a  contract 
with  Wagner  and  the  Iron  Works  by  which  the  last  named 
defendant  agreed  to  do  certain  iron  work  necessary  in  the 
construction  of  the  railroad;  that  after  a  part  of  the  structure 
had  been  erected  across  Morgan  street,  and  while  all  the  de- 
fendants were  in  possession  and  control  of  that  part  of  the 
structure,  they  negligently,  etc.,  permitted  a  certain  large 
bolt  to  remain  loose  on  top  of  said  structure  over  one  of 
the  publio  sidewalks  on  Morgan  street,  and   negligently, 
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etc.,  permitted  certain  young  children  to  be  and  remain  on 
top  of  the  structure  over  said  street,  and  while  plaintiff,  in 
the  exercise  of  due  care,  was  walking  along  said  sidewalk,  said 
children  negligently  permitted  to  be  and  remain  on  said 
structure,  negligently,  etc.,  caused  and  permitted  said  bolt 
to  fall  from  said  structure,  thus  causing  the  injury,  etc. 

The  second  additional  count,  after  setting  up  the  con- 
tracts as  above  mentioned,  and  that  the  Railroad  Company 
was  constructing  its  road,  makes  the  same  charges  ks  to  the 
bolt,  the  children  and  the  falling  of  it,  causing  the  injury, 
but  does  not  charge  that  the  Railroad  Company  had  any- 
thing to  do  with  the  falling  of  the  bolt,  except  that  it  was 
constructing  its  railroad  through  the  other  defendants. 

The  third  additional  count,  after  setting  up  that  the 
Railroad  Company  was  the  owner  of  the  right  of  way  for 
an  elevated  railroad,  as  described  in  the  other  counts,  and 
the  contract  between  it  and  the  other  defendants,  as  de- 
scribed in  the  first  additional  count,  alleges  that  all  the 
defendants  were  in  possession  and  control  of  the  said  ele- 
vated structure  and  that  while  plaintiff  was,  with  due  care, 
walking  along  the  sidewalk  on  Morgan  street,  under  said 
structure,  they  negligently,  etc.,  permitted  a  certain  large 
bolt  to  fall  from  the  structure,  which  struck  plaintiff  on  the 
head,  causing  the  injury,  etc. 

A  trial  was  had  before  the  court  and  jury  upon  pleas  of 
the  general  issue  by  the  Railroad  Company  and  the  Steel 
Company,  to  the  original  declaration  and  additional  counts, 
and  at  the  close  of  all  the  evidence  the  Steel  Company  was, 
upon  its  motion  and  by  direction  of  the  court,  found  not 
guilty  by  the  jury.  A  similar  motion  by  the  Railroad 
Company  was  overruled  by  the  court,  and  thereafter,  the 
case  having  been  submitted  to  the  jury  upon  instructions 
asked  upon  behalf  of  the  Railroad  Company,  the  jury 
rendered  a  verdict  finding  "the  defendants  guilty,"  and  as- 
sessing the  plaintiff's  damages  at  $2,500.     On  this  verdict 

judgment  was  rendered  against  the  Railroad  Company 

a\oue. 
KumerouB  instructions  were  given  to  the  jury,  at  the  re- 
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quest  of  the  Railroad  Company.  Some  requested  were  modi- 
fied and  given  as  modified,  and  others  requested  were  refused. 
Ko  instructions  were  given  on  behalf  of  the  plaintiff. 

The  evidence  shows  that  the  Railroad  Company  was 
authorized  by  ordinance  of  the  city  of  Chicago  to  construct 
its  railroad  in  question  through  the  city  and  across  Morgan 
street,  and  it  was  admitted  on  the  trial  the  Railroad  Com- 
pany owned  the  land  and  right  of  way  upon  which  the  rail- 
road was  built,  so  far  as  necessary  to  be  considered  in  this 
case,  except  that  part  included  in  Morgan  street. 

It  also  appears  that  the  Railroad  Company  in  1892  made  a 
contract  with  one  Walcott  for  the  construction  and  equip- 
ment of  its  railroad,  subject  to  examination  and  approval 
of  the  engineer  of  the  Railroad  Company.  This  contract 
was,  by  the  assent  of  the  Railroad  Company,  assigned  to  the 
West  Side  Construction  Company,  a  corporation,  and  the 
Construction  Company  thereafter  made  a  contract  with  the 
said  Steel  Company  to  furnish  the  material  and  erect  the 
superstructure  of  the  said  railroad,  the  work  to  be  done 
under  the  direction  and  inspection  of  the  chief  engineer  of 
the  Railroad  Company  and  in  strict  conformity  to  plans  and 
instructions  as  should  from  time  to  time  be  given  by  said 
engineer,  and  that  the  work  should  be  pushed  forward  by 
as  many  plants  and  gangs  of  workmen  and  at  as  many  points 
along  the  lines  as  might  be  directed  by  said  engineer,  and 
the  Steel  Company  thereby  undertook  and  agreed  to  indem- 
nify the  Railroad  Company  against  all  loss  or  damages  for 
or  by  reason  of,  among  other  things,  claims  of  persons  by 
reason  of  accidents,  and  from  damages  sustained  by  deposit- 
ing materials  to  the  injury  of  any  person  or  persons. 

It  also  appears  that  the  F.  J.  McCain  Company  laid  the 
rails  upon  said  structure  across  Morgan  street  under  a  sub- 
contract with  said  Construction  Company;  that  the  Steel 
Company  erected  the  steel  work  upon  which  the  rails  were 
laid  and  the  railroad  operated;  that  the  Railroad  Company 
had  nothing  to  do  with  the  construction  of  its  railroad,  ex- 
cept as  provided  by  the  terms  of  the  contract  between  the 
Construction  Company  and  the  Steel  Company,  as  above 
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referred  to,  and  did  not  operate  its  cars  until  long  after  the 
injury  to  plaintiff. 

The  plaintiff,  besides  testifying  to  the  nature  and  extent 
of  her  injuries,  testified  as  follows  : 

"  On  June  6,  1894,  I  was  injured  on  Morgan  street;  on 
the  east  side  of  Morgan  street.  I  was  walking  north  to 
take  the  Yan  Buren  street  car.  I  was  on  the  south  end  of 
the  elevated  structure,  just  going  under  it,  going  north  on 
the  east  side  of  the  street.  The  elevated  railway  was  over 
the  street  at  that  point,  about  twenty-three  feet  above  the 
street.  As  I  was  walking  under  I  was  struck  with  a  bolt. 
That  is  the  bolt.  (Witness  shown  bolt.)  It  weighs  about 
two  pounds  and  a  couple  of  ounces,  maybe  two  pounds  and 
a  half.  1  have  kept  it  ever  since.  The  bolt  came  from 
the  railroad."  *  *  *  "  I  didn't  before  or  after  the  accident 
notice  whether  any  person  or  persons  were  on  top  of  the 
elevated  railroad  at  that  point.  I  didn't  notice  anybody  on 
there.     I  didn't  notice  wnen  I  was  under  there."  " 

Cross-examination : 

"This  bolt  fell  from  the  elevated  railroad.  There  are 
two  tracks  there.  They  were  not  operating  the  road  all 
that  time.  It  was  the  track  on  the  south  end  where  the 
bolt  fell  and  hit  me.  I  was  on  the  east  side  of  Morgan 
street.  The  bolt  came  from  the  elevated  railway.  I  didn't 
see  this  bolt  drop,  and  didn't  know  it  was  there  until  1  was 
struck.  I  was  unconscious."  She  also  said,  "  There  was  a 
gentleman  came  to  my  assistance,  and  he  insisted  on  my 
taking  that  bolt  home.  He  said  it  was  the  bolt  that  struck 
me." 

No  objection  was  made  to  this  evidence. 

The  engineer  of  the  Construction  Company,  among  other 
things,  testified  that  at  Morgan  street  the  railroad  was  a 
four  track  structure;  that  the  bolt  "in  question  "is  what  is 
known  as  a  guard  rail  bolt.  It  is  used  as  part  of  the  track 
construction."  *  *  *  "  In  June,  1894,  all  the  structure 
was  up.  The  tracks  were  laid  at  that  particular  point.  It 
was  all  cleared  up.  I  meant  that  it  was  entirely  finished, 
ready  for  operation  at  that  particular  point.  Everything 
was  readj\  At  that  time  men  were  employed  at  various 
points  erecting  the  iron  structure."  He  also  says  that  the 
men  were  working  east  of  Morgan  street,  and  had  reached 
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a  point  four  or  five  blocks  bejrond  that  point;  that  the  Steel 
Company  had  possession  or  was  one  of  the  parties  in  posses- 
sion of  the  structure  at  Morgan  street;  that  their  work  had 
not  been  accepted  by  the  Construction  Company;  also  that 
the  Construction  Company  was  an  entirely  separate  com- 
pany from  the  Railroad  Company,  and  that  at  the  time  in 
question  the  rails  extended  eastward  from  Morgan  street, 
somewhere  east  of  Halsted  street,  about  three  blocks.  He 
also  says  that  at  the  time  in  question,  if  anybody  had 
possession  of  the  railroad  structure  at  Morgan  street,  it  was 
the  Construction  Company;  that  the  McCain  Company  did 
the  track  laying,  which  required  the  use  of  the-  bolt  in 
question,  and  at  the  place  in  question  there  was  no  work 
remaining  to  be  done  at  this  point  which  required  the  use 
of  a  bolt  like  the  one  in  question;  also  that  the  Railroad 
Company  had  nothing  to  do  as  to  the  making  of  sub-con- 
tracts or  the  hiring  of  servants  or  employes  of  the  Con- 
struction Company  or  of  its  sub-contractors. 

Ethel  Adams  testified  that  she  saw  the  bolt  in  question 
fall  from  the  elevated  railroad  on  Morgan  street,  and  in 
response  to  the  question  as  to  whether  she  saw  any  person 
or  persons  upon  the  elevated  railroad,  answered,  "  I  did. 
There  were  two  boys  up  there.  They  were  out  about  in  the 
center  of  the  street;  above  the  center  of  Morgan  street. 
They  were  large  boys.  I  did  not  notice  what  they  were 
doing." 

There  was  no  other  evidence  as  to  how  defendant  in  error 
was  injured,  nor  as  to  the  circumstances  attending  it,  nor 
as  to  the  connection  of  plaintiff  in  error  or  its  contractors 
or  sub-contractors  therewith.  The  plaintiff  in  error  offered 
no  evidence. 

Ira  C.  Wood  and  Addison  L.  Gardner,  attorneys  for 
plaintiff  in  error;  W.  W.  Gurley,  of  counsel. 

James  C.  McShane,  attorney  for  defendant  in  error. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 
It  is  claimed  that  there  was  error,  first,  in  entering  judg- 
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ment  upon. the  verdict  finding  "the  defendants  guilty; " 
second,  in  refusing  certain  instructions  and  in  modifying 
others;  third,  that  the  verdict  is  contrary  to  the  evidence; 
and  fourth,  that  defendant  in  error  was  not  entitled  to 
recover  under  the  law  and  the  evidence. 

Under  the  last  contention  it  is  claimed  that  the  Railroad 
Company  had  nothing  to  do  with  the  construction  of  the 
road,  except  to  determine  how  much  had  been  done  from 
time  to  time,  until  long  after  the  accident,  and  that  the 
servants  of  the  sub-contractor  were  not  the  servants  of  the 
Railroad  Company. 

The  facts  in  this  case,  as  will  be  seen  from  the  foregoing 
statement,  in  so  far  as  this  contention  is  concerned,  are  anal- 
ogous to  the  facts  in  case  ISTo.  8540,  between  this  Railroad 
Company  as  plaintiff  in  error,  and  one  Dick,  defendant  in 
error  (p.  40,  this  volume).  We  refer  to  the  opinion  in«that 
case  by  Mr.  Justice  Adams  (speaking  for  the  court),  for  a 
full  discussion,  review  of  the  authorities,  and  a  decision  of 
this  question. 

There  was  no  error  of  which  the  Railroad  Company  can 
complain  in  the  entry  of  judgment  against  it  on  the  verdict 
of  the  jury  finding  "the  defendants  guilty."  As  we  have 
seen,  the  Steel  Company,  under  the  direction  of  the  court, 
was  found  not  guilty  prior  to  the  final  verdict,  and  the 
other  two  defendants  in  the  case  do  not  appeal  to  have  been 
served  with  process,  and  were  not  before  the  court  by 
appearance  or  otherwise.  The  error,  if  one,  did  no  injury 
to  the  Railroad  Company,  and  was  therefore  without  preju- 
dice. 

The  court  refused  the  fourth  instruction  as  asked  by 
plaintiff  in  error,  as  follows  : 

u  The  jury  are  instructed  that  the  burden  is  upon  the 
plaintiff  in  this  case  to  prove  what  caused  the  bolt  .in  ques- 
tion to  fall.     Therefore,  if  the  plaintiff  has  failed  to  prove 
by  the  evidence  in  this  case  what  caused  the  said  bolt  to 
fall,  and  that  the  said  bolt  was  caused  to  fall  by  the  negli- 
gence of    the  defendant,   The    Metropolitan    West    Side 
Elevated  Railroad  Company,  then  the  jurv  should  find  the 
defendant,  The  Metropolitan  West  Side  Elevated  Railroad 
Company,  not  guilty." 
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But  the  court  modified  it  by  striking  out  the  words, 
"  what  caused  the  bolt  to  fall,  and  that  the  said  bolt  was 
caused  to  fall  through  or  by  reason  of,"  and  inserted  in  lieu 
thereof,  the  words,  "  that  the  said  bolt  fell  through  or  by 
reason  of."  We  see  no  error  in  the  modification  as  made 
by  the  court.  It  was  not  necessary  for  the  jury  to  find 
what  caused  the  bolt  to  fall  in  order  to  charge  the  Railroad 
Company  with  negligence.  It  was  enough,  as  will  be  shown 
later,  as  to  this  point,  for  the  jury  to  find  that  the  bolt 
fell,  and  it  was  for  the  Railroad  Company,  in  order  to  shield 
itself  from  the  charge  of  negligence,  to  explain  why  it  fell. 
This  was  not  attempted. 

The  court  refused  to  give  the  eleventh  and  twelfth 
instructions  asked  by  plaintiff  in  error.  They  need  not  be 
set  out,  as  the  eleventh  is,  in  substance,  covered  by  the 
first  and  second  instructions  given  on  behalf  of  plaintiff  in 
error,  and  the  substance  of  the  twelfth  is  covered  by  the 
first,  second,  third  and  fourth  instructions  given. 

The  court  refused  to  give  instructions  numbered  thirteen 
and  fourteen,  asked  by  plaintiff  in  error,  which  are  as 
follows : 

"  13.  The  jury  are  instructed  that  to  enable  the  plaintiff 
to  recover  in  this"  case,  it  must  appear,  by  a  preponderance 
of  the  evidence,  that  the  negligent  act  or  acts  complained 
of  were  the  proximate  cause  of  said  injuries.  Therefore, 
if  the  jury  believe  from  the  evidence  that  the  negligent  act 
or  acts  complained  of  were  not  the  proximate  cause  of  said 
injuries,  that  is,  that  said  acts  were  such  that  the  injury  to 
plaintiff  might  not  have  been  foreseen  or  expected  as  a 
result  thereof,  then  the  jury  should  find  the  defendant  not 
guilty. 

"  14.  Even  if  the  jury  believe  from  the  evidence  that  the 
defendant,  the  Metropolitan  West  Side  Elevated  Railroad 
Company,  was  guilty  of  negligence,  as  charged  in  the 
declaration,  yet,  if  the  jury  believe  from  the  evidence  that 
subsequently  to  such  negligent  acts  a  new  cause  intervened 
sufficient  to  stand  as  the  cause  of  the  injury  complained  of, 
then  the  former  must  be  considered  too  remote,  and  the 

i'ury  should  find   the  defendant,  Metropolitan  West  Side 
Slevated  Railroad  Company,  not  guilty. 

There  was  no  error  in  refusing  the  thirteenth  instruction 
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for  two  reasons :  First,  because  it  is  in  substance  covered 
by  instruction  number  one  given,  and,  second,  because  the 
definition  therein  contained  of  proximate  cause  is  not 
accurate. 

We  think  there  was  no  error  in  refusing  the  fourteenth 
instruction,  because  there  is  no  evidence  of  any  new  and 
intervening  cause  on  which  to  base  the  instruction  in  that 
regard.  The  evidence  as  to  two  boys  on  the  structure  is 
not  sufficient  to  show  a  new  and  intervening  cause. 

We  are  of  opinion  that  the  evidence  of  negligence  on 
behalf  of  plaintiff  in  error  was  sufficient  to  justify  the 
court  in  submitting  the  case  to  the  jury,  and  we  can  not  say 
that  the  verdict  is  manifestly  against  the  evidence  in  that 
regard.  No  claim  is  made,  and  none  could  be  made  under 
the  evidence,  that  defendant  in  error  did  not  exercise  ordi- 
nary care.  There  is  no  evidence  from  which  it  can  be 
said  that  the  boys  seen  on  the  elevated  structure  caused  the 
boltto  fall.  The  only  witness  who  testifies  to  having  seen 
them,  says  they  were  about  in  the  center  of  the  street, 
above  the  center  of  Morgan  street,  and  thus  they  were 
necessarily  quite  a  distance  from  where  the  bolt  was  which 
fell  upon  defendant  in  error.  Besides,  it  is  not  shown  what 
they  were  doing.  And  even  if  this  were  not  so,  it  appears 
from  the  evidence  that  the  bolt  in  question  was  such  as  was 
used  in  the  track-laying,  which  was  done  by  the  sub-con- 
tractors, for  whose  actions  the  Railroad  Company  is  respon- 
sible. The  jury  was  justified  from  the  evidence  in  finding 
that  the  bolt  must  have  been  left  lying  loose  upon  the  ele- 
vated structure,  and  that  so  doing  was  a  negligent  act,  and 
that  it  was  also  negligence  of  the  sub-contractors  as  well  as 
that  of  the  Kailroad  Company,  under  the  supervision  and 
direction  of  whose  engineer  the  work  was  done,  in  not 
keeping  boys  off  the  structure,  where  they  were  liable  to 
knock  down  anything  lying  loose  upon  the  structure. 
Moreover,  we  think  the  jury  was  justified  in  finding  from 
the  evidence,  which  shows  that  the  workmen  were  engaged 
in  track-laying  at  about  three  blocks  distant  from  the  place 
of  the  accident,  that  the  bolt  was  caused  to  fall  by  some 
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jarring  of  the  structure — either  by  the  operation  of  heavy 
machinery  used  in  hoisting  the  rails,  or  by  the  striking  of 
large  and  heavy  sledges  by  the  workmen  upon  the  structure 
in  the  process  of  the  track-laying,  either  of  which  things, 
common  experience  with  work  of  this  character  teaches,  is 
the  usual,  natural  and  ordinary  course  of  procedure. 

But  if  we  are  wrong  in  all  these  respects,  still  we  are  of 
opinion,  the  evidence  showing,  as  it  does,  that  the  con- 
struction of  the  railroad  was  done  by  the  contractor  or  his 
sub-contractors  under  the  direction  and  supervision  of  the 
engineer  of  plaintiff  in  erroi\  that  this  bolt  was  such  as 
was  used  in  the  track-laying  at  the  point  in  question;  that 
defendant  in  error  was  passing  along  the  sidewalk  of  Mor- 
gan street,  in  the  exercise  of  ordinary  care  for  her  safety, 
and  the  bolt  fell  upon  her  from  the  railroad  structure, 
causing  the  injury;  this  proof  made  a  prima  facie  case  of 
negligence,  which  it  was  incumbent  on  plaintiff  in  error  to 
meet,  and  explain  how  the  bolt  came  to  fall.  This  explana- 
tion was  not  made,  and  in  its  absence  we  think  the  jury 
was  justified  in  finding  the  verdict  of  guilty.  R.  R.  Co.  v. 
Cotton,  140  111.  486;  Hart  v.  Washington  Pk.  Club,  157  111. 
14,  and  cases  cited;  Lowery  v.  Manhattan  Ry.  Co.,  99  N. 
Y.  15S;  Volkmar  v.  Manhattan  Ey.  Co.,  134  N.  Y.  418,  and 
cases  cited. 

Being  of  opinion  that  there  is  no  reversible  error  in  the 
record,  the  judgment  is  affirmed. 


87      40 
87      87, 
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104  59  |  Corporations—  When  Liable  for  Vie  Acts  of  Its  Contractors, 
iSifti  A8  Lessees,  etc.— A  corporation  is  liable  for  the  tortious  act*  of  a  third  per- 
1  nont  when  such  person  is  the  servant  of  the  company  and  acting  under 

~87  4§I  its  direction;  and  though  such  person  is  not  a  servant  as  between  him- 
,ni2  *  47/  self  and  the  company,  but*  a  contractor  or  lessee,  *cill  he  must  be 
\~ regarded  as  a  servant  when  he  is  exercising  some  chartered  privilege  of 

113    1668I  the  comPany'  witn  its  fts8611^  which  he  could  not  have  exercised  inde- 
pendently of  its  charter. 
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2.  Same—  Responsibility  of,  in  Accepting  a  Special  Charter, —A 
company  seeking  and  accepting  a  special  charter  must  take  the  respon- 
sibility of  seeing  that  no  wrong  is  done  through  its  chartered  powers  by 
persons  to  whom  it  has  permitted  their  exercise. 

3.  Negligence — Of  an  Agent  or  Servant. — If  an  agent  or  servant  is 
guilty  of  negligence,  resulting  in  an  injury  to  another,  in  the  perform- 
ance of  that  which  he  was  authorized  to  perform,  the  master  or  prin- 
cipal is  liable  to  the  injured  party. 

Appeal  from  the  Criminal  Court  of  Cook  County;  the  Hon.  John  C. 
Garter,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1809.    Affirmed.     Opinion  filed  February  5,  1900. 

Statement  by  the  Court* — This  is  error  to  reverse  a  judg- 
ment rendered  in  favor  of  defendant  in  error  against  plaintiff 
in  error  in  case,  for  alleged  negligence.  The  suit  was  against 
plaintiff  in  error,  the  West  Side  Construction  Company,  the 
Milwaukee  Bridge  Company,  the  Carnegie  Steel  Company, 
Limited,  and  J.  G.  Wagner.  The  cause  was  dismissed  as  to 
the  Milwaukee  Bridge  Company,  and  discontinued  by  the 
court,  on  its  own  motion,  as  to  J.  G.  Wagner,  for  want  of  serv- 
ice. The  jury  found  plaintiff  in  error  guilty,  and  by  direction 
of  the  court,  found  the  Carnegie  Steel  Company  and  the  West 
Side  Construction  Company  not  guilty.  The  jury  assessed 
the  plaintiff's  damages  at  the  sum  of  $5,000,  and  judgment 
was  rendered  for  that  sum. 

Plaintiff  in  error  was  incorporated  March  9,  1892,  under 
the  general  railroad  law  to  construct  a  railroad,  the  loca- 
tion of  which  is  thus  described  in  the  articles  of  incorpo- 
ration : 

"  Commencing  at  a  point  on  the  west  shore  of  Lake 
Michigan,  between  the  main  branch  of  the  Chicago  river 
on  the  north,  and  Twelfth  street,  in  the  city  of  Chicago, 
county  of  Cook  and  State  of  Illinois,  on  the  south;  thence 
ranning  in  a  westerly  direction  to  the  present  limits  of  the 
town  of  Cicero,  in  said  county  and  State,  with  a  branch 
starting  from  the  main  line  of  said  railroad,  as  above 
described,  at  a  point  on  said  main  line  between  Jefferson 
street,  in  said  city  of  Chicago,  on  the  east,  and  Western 
avenue,  in  said  city  of  Chicago,  on  the  west,  and  running 
southerly  and  southeasterly  to  the  present  limits  of  the  city 
of  Chicago;  and  also  with  a  branch  starting  from  said  main 
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line,  at  a  point  between  the  south  branch  of  the  Chicago 
river  on  the  east,  and  Western  avenue  on  the  west,  in  said 
city  of  Chicago,  and  running  northerly  and  northwesterly  to 
the  present  city  limits  of  the  city  of  Chicago,  with  all  neces- 
sary branches,  switches,  turntables,  turnouts  and  curves 
along  the  line  of  the  proposed  railroad  and  the  said  branches 
thereof." 

April  7,  1892,  the  city  council  of  the  city  of  Chicago 
passed  an  ordinance  granting  to  the  company  the  right  to 
construct,  maintain  and  operate,  for  a  period  of  fifty  years, 
an  elevated  railroad  on  certain  lines  designated  in  the  ordi- 
nance, and  over,  along,  upon  and  across  such  lots,  lands  and 
property  as  the  company  owned,  or  might  thereafter  acquire 
by  lease,  purchase,  condemnation  or  otherwise;  and  also  to 
cross,  at  an  elevation,  any  and  all  streets,  avenues,  alleys, 
public  places  and  railroad  tracks,  upon  or  along  the  line  of 
the  route  designated  in  the  ordinance. 

April  25,  1892,  the  company  entered  into  a  written  con- 
tract with  Alfred  F.  Wolcott,  by  which  he,  Wolcott,  agreed 
to  procure  the  right  of  way  for  the  road  (the  company  to 
exercise  its  corporate  rights  and  powers  for  that  purpose, 
when  requested),  and  also  to  equip  the  road.  In  considera- 
tion of  Wolcott's  agreement,  the  company  agreed  to  pay 
to  him,  "  or  his  assigns  "  an  amount  specified  in  the  contract 
at  the  times  and  in  the  manner  therein  specified.  The  con- 
tract provided  : 

"  All  completed  work  shall,  before  delivery,  acceptance 
and  payment,  be  subject  to  examination  and  approval  by 
the  Railroad  Company,  bv  such  engineer  as  may  hereafter 
be  mutually  agreed  upon  by  the  parties  hereto." 

The  number  of  miles  on  the  main  line  and  branches  of 
the  road  is  stated  in  the  contract  to  be  sixteen. 

June  6, 1892,  Alfred  F.  Wolcott,  plaintiff  in  error  consent- 
ing thereto,  assigned  their  contract  to  the  West  Side  Con- 
struction Company,  a  New  Jersey  corporation. 

December  19,  1892,  the  West  Side  Construction  Company 
made  a  contract  in  writing  with  the  Carnegie  Steel  Company 
for  the  furnishing  by  the  latter  company  of  all  the  material 
and  labor  necessary  to  complete  the  steel  superstructure  of 
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the  railroad  in  accordance  with  specifications  attached  to 
the  contract,  the  work  to  be  done  u  under  the  direction  and 
inspection  of  the  chief  engineer  of  the  Metropolitan  West 
Side  Elevated  Railroad  Company  and  of  the  company  here- 
inafter named,  the  engineer,  or  of  his  assistants  appointed 
to  superintend  the  same,  and  to  the  full  satisfaction  and 
acceptance  of  the  said  engineer."  Specifications  of  the 
work  to  be  done  were  annexed  to  and  made  a  part  of  the 
contract,  and  it  was  provided  that  the  work  should  be  done 
in  strict  conformity  with  such  lines,  levels,  stakes,  profiles, 
maps,  plans  and  instructions  as  should  from  time  to  time 
be  given  by  the  engineer,  or  his  assistants,  for  the  guidance 
of  contractors. 

Alfred  F.  Wolcott,  with  whom  plaintiff  in  error  con- 
tracted, was  the  president  of  the  West  Side  Construction 
Company,  so  that  the  contract  with  him  was  in  effect  a  con- 
tract with  the  West  Side  Construction  Company. 

The  Carnegie  Steel  Company  made  a  contract  with  J.  G. 
Wagner  for  the  erection  of  the  elevated  structure. 

Mr.  Eckert  was  the  engineer  agreed  on  by  plaintiff  in 
error  and  the  West  Side  Construction  Company,  and  his 
sole  business  and  all  he  did  in  the  premises  was  to  look  over 
the  work  from  time  to  time,  as  it  progressed,  and  ascer- 
tain how  much  had  been  done,  so  that  proper  payments 
could  be  made,  and  neither  Eckert,  nor  any  officer  or  em- 
ploye of  plaintiff  in  error,  exercised  any  supervision  or  con- 
trol over  the  West  Side  Construction  Company,  or  any  of  its 
sub-contractors,  as  to  the  manner  in  which  the  work  should 
be  done,  or  the  employes  whom  they  or  either  of  them 
employed. 

The  main  line  of  the  road  crossed  Ogden  avenue  in  the 

city  of  Chicago,  and  the  part  across  that  avenue  was  not 

fully  completed  until  about  August,  1893,  up  to  which  time 

the  Carnegie  Company  or  some  of  its  sub-contractors  were 

in  possession  of  the   structure  at   the  crossing,  and  were 

working  on  it.    July  21,  1893,  while  defendant  in  error 

was  walking  on  the  sidewalk  on  Ogden  avenue  under  the 

elevated  structure,  a  heavy  piece  of  iron  or  steel,  which  two 

men,  who  were  either  in  the  employ  of  the  Carnegie  Com- 
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pany  or  the  sub-contractors  of  that  company,  were  moving, 
by  means  of  a  rope  attached  to  each  end  of  it,  for  the  pur- 
pose of  putting  it  in  its  proper  place  on  the  structure,  fell 
on  his  foot  and  injured  hira.  The  piece  of  iron  or  steel 
which  fell  is  described  by  the  witnesses  as  a  brace  five  or 
six  feet  long  and  weighing  from  twenty-five  to  fifty  pounds. 
One  witness  says  it  weighed  from  twenty-five  to  forty 
pounds,  another  that  it  weighed  in  the  neighborhood  of 
fifty  pounds.  It  fell  from  about  the  center  of  the  structure. 
Counsel  for  plaintiff  in  error  say,  in  their  argument: 

"At  the  time  of  the  accident,  two  employes  of  J.  G. 
Wagner,  the  sub-contractor  of  the  Carnegie  Steel  Company, 
were  about  to  place  in  position  the  steel  bar  that  fell. 
These  men  had  a  rope  at  each  end  of  it,  preparatory  to  fast- 
ening it  in  the  structure." 

The  evidence  is,  that  at  the  time  of  the  accident  there 
were  no  barricades  or  guards  across  the  sidewalk  to  pre- 
vent people  from  passing  under  the  structure,  but  a  rope 
was  placed  across  it  the  next  day  after  the  accident  for 
that  purpose.  The  falling  brace  or  bar  cut  off  substantially 
the  big  toe  of  defendant  in  error,  and  parts  of  his  second 
and  third  toe.  The  big  toe  was  amputated  at  the  base,  the 
second  between  the  first  and  second  joints,  and  the  third  at 
the  first  joint.  Defendant  in  error  was  taken  to  the  hospi- 
tal, where  he  remained  under  treatment  for  eleven  days, 
after  which  he  was  treated  by  a  physician  for  four  or  five 
months.  His  treatment  cost  him  about  $260.  He  was 
about  thirty-one  years  of  age  at  the  time  of  the  accident, 
and  until  about  twenty  'days  prior  to  that  time,  was  a 
detective  sergeant  of  police  at  a  salary  of  $1,200  per  annum. 
He  was  unable  to  do  any  work  after  the  injury  for  about 
twenty  months. 

Ira  C.  Wood  and  Addison  L.  Gardner,  attorneys  for 
plaintiff  in  error;  W.  W.  Gdrley,  of  counsel. 

John  P.  Ahrens,  attorney  for  defendant  in  error. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 
Counsel  for  plaintiff  in  error  contest  all  right  of  recovery 
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on  two  grounds,  viz.:  First,  that  the  negligence,  if  any,  was 
the  negligence  of  the  servants  of  an  independent  contractor 
over  whom,  and  over  the  manner  of  doing  the  work,  plaint- 
iff in  error  had  no  control;  secondly,  that  the  negligence  in 
permitting  the  brace  or  bar  to  fall,  was  not  a  necessary  or 
direct  result  of  the  work  authorized,  but  was  merely  collat- 
eral thereto. 

It  is  obvious  from  the  preceding  statement  that  very 
valuable  and  important  privileges  were  granted  to  plaintiff 
in  error  by  its  charter  and  the  ordinance  of  the  city  of  Chi- 
cago. The  charter  and  ordinance  being  accepted  and  acted 
on  by  plaintiff  in  error,  the  law  imposed  on  it  certain  obli- 
gations to  the  public,  corresponding  to  the  privileges  con- 
ferred. Had  the  plaintiff  in  error  itself  constructed  its 
railway,  without  the  intervention  of  a  contractor,  and  by 
its  immediate  servants,  under  the  superintendence  and 
direction  of  its  own  engineer,  and  had  ar*  accident  happened 
such  as  the  one  in  question,  there  would  be  no  doubt  of  its 
liability.  Having  the  authority,  by  its  charter  and  the 
ordinance,  to  construct  its  railway,  by  its  immediate  serv- 
ants, and  being  liable  for  any  injury  which  might  result  to 
the  person  or  property  of  another  by  reason  of  its  negli- 
gence in  constructing  it,  the  question  is,  whether  it  could 
relieve  itself  from  all  liability  for  negligence  in  the  con- 
struction of  its  railway  by  contracting  with  another  cor- 
poration or  person  to  construct  it.  In  considering  this 
question,  it  must  be  borne  in  mind  that  the  sole  authority 
to  construct  the  railway  is  that  vested  in  plaintiff  in  error 
by  its  charter  and  the  ordinance  of  the  city.  If  any  one 
engaged  in  the  erection  of  the  structure  should  be  sued  or 
prosecuted  for  creating  a  nuisance  in  one  of  the  streets  by 
erecting  the  railway  over  it,  he  could  only  justify  by  plead- 
ing the  charter  and  ordinance  vesting  authority  in  plaintiff 
in  error  to  construct  the  railway,  and  averring  that  he  was 
acting  in  pursuance  of  authority  from  plaintiff  in  error. 

In  Lesher  et  al.  v.  The  Wabash  Navigation  Co.,  14  111. 
85,  the  navigation  company  was  authorized  by  its  charter 
to  enter  on  certain  lands,  including  the  lands  of  the  plaint- 
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iffs  in  the  action,  and  to  take  therefrom  timber,  stone  and 
other  materials  necessary  and  proper  for  the  construction 
of  its  works.  The  company  made  a  contract  with  other 
parties  to  furnish,  for  a  specified  price,  all  the  material  for, 
and  do  all  the  work  in  the  erection  of  a  dam  which,  by 
its  charter,  it  was  authorized  to  erect.  The  parties  with 
whom  the  company  contracted  entered  upon  the  land  of 
the  plaintiffs,  and  took  therefrom  timber  necessary  and 
proper  for  the  work,  and  used  it  in  the  work.  The  plaint- 
iffs, the  owners  of  the  land,  instituted  proceedings  against 
the  navigation  company  to  have  their  damages  for  the 
taking  of  the  timber  assessed,  and  the  company  defended 
on  the  ground  that  they  had  contracted,  as  heretofore 
stated,  for  the  furnishing  of  material  for  the  work  for  a 
specified  price,  and  had  paid  the  contractors.  The  court  say  : 

"  The  contractors  were  none  the  less  the  servants  of  the 
company  because  they  were  doing  the  work  by  contract, 
and  for  a  stipulated  price.  The  work  was  still  done  by  the 
company,  and  under  the  authority  of  their  charter.  The 
privileges  which  the  charter  conferred  upon  the  company, 
to  enable  them  to  execute  the  work,  devolved  upon  the 
contractors  for  the  same  purpose.  The  very  erection  of  the 
dam  across  the  river  was  an  obstruction  to  its  navigation 
and  would  have  been  unlawful  but  for  the  authority  con- 
ferred by  the  charter." 

The  court  further  say,  lb.  87 : 

"  Had  a  cause  of  action  accrued  to  an  individual  by  rea- 
son of  the  obstruction  erected  in  the  river,  the  companv 
whose  work  it  was,  would  have  been  liable  as  much  as  if 
they  had  erected  it  with  their  own  hands." 

Ilinde  et  al.  v.  Wabash  Navigation  Co.,  15  111.  72,  is  a 
similar  case  and  to  the  same  effect.  In  that  case  the  court 
say: 

"  Although  contractors,  they  were,  when  exercising  the 
rights  conferred  by  the  charter,  the  agents  or  servants  of 
the  company,"  etc. 

In  C,  St.  P.  &  Fond  du  Lac  E.  E.  Co.  v.  McCarthy,  20 
111.  385,  the  Eailroad  Company  contracted  with  Page  & 
Co.  for  the  construction  of  its  road.  The  contractors,  in 
doing  the  work,  entered  on  the  land  of  the  plaintiff,  which 
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was  on  the  line  of  the  proposed  road,  and  took  down  the 
fences  at  the  points  where  the  line  of  the  road  entered  and 
left  the  land.  They  carelessly  left  the  fences  down  while 
they  were  at  work,  inconsequence  of  which  cattle  entered 
and  damaged  the  growing  crops  of  the  plaintiff.  The  rail- 
road company  defended  the  action  on  the  ground  that  the 
work  was  let  to  Page  &  Co.,  and  that  the  negligence  was 
that  of  their  servants.  Held,  that  this  was  no  defense,  the 
court  saying : 

u  The  contractors  are  the  servants  of  the  company,  and 
authorized  by  law,  being  such  servants,  to  enter  upon  the 
defendant's  land  and  take  down  his  fences,  if  necessary,  but 
the  company  must  be  responsible  for  the  consequences  of 
the  act.  The  contractors  have  no  right  there  except 
through  the  grant  to  the  company,  and  of  course  are  the 
servants  and  agents  of  the  company  in  doing  that  particular 
work.  Their  tortious  acts  are  properly  chargeable  to  the 
company." 

In  C,  E.  I.  &  Pac.  E.  E.  Co.  v.  Whipple,  22  111.  105,  the 
plaintiff's  cattle  were  killed  bj7  a  train  operated  by  con- 
tractors who  were  engaged  in  constructing  the  railroad 
company's  road.  The  court  held  the  company  liable,  and 
after  citing  prior  cases,  say  : 

"  It  then  follows  that  the  responsibility  of  the  appellants 
was  the  same,  whether  the  road,  at  the  time  the  injury  was 
done,  was  being  operated  by  themselves,  their  servants, 
agents,  lessees  or  the  contractors  for  its  construction." 

In  West  v.  St.  L.,  V.,  etc.,  E.  E.  Co.,  63  111.  549,  the  rule 
is  thus  stated : 

"  The  principle  we  consider  to  be  substantially  this  :  The 
company  must  be  held  liable  when  the  person  doing  the 
wrongful  act  is  the  servant  of  the  company  and  acting  un- 
der its  direction,  and  though  such  person  is  not  a  servant, 
as  between  himself  and  the  company,  but  merely  a  con- 
tractor or  lessee,  still  he  must  be  regarded  as  a  servant  or 
agent  when  he  is  exercising  some  chartered  privilege  or 
power  of  the  company,  with  its  assent,  which  he  could  not 
nave  exercised  independently  of  the  charter.  In  other 
words,  a  company  seeking  and  accepting  a  special  charter, 
m\ist  take  the  responsibility  of  seeing  that  no  wrong  is  done 
through  its  chartered  powers  by  persons  to  whom  it  has  per- 
mitted their  exercise. 
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The  last  case  is  cited  with  approval,  and  the  above  quoted 
words  in  italics  are  quoted  in  Economic  Fuel  Gas  Co.  v. 
Myers,  168  111.  139,  147.  The  case  first  cited  in  this  opin- 
ion was  decided  in  1852,  and  that  last  cited  in  1897,  so  that 
for  at  least  forty-five  years  the  law  of  this  State  has 
been,  that  a  contractor  exercising  the  chartered  power  of  a 
corporation,  with  its  assent,  must  be  regarded,  in  so  far  as 
the  public  and  third  persons  are  concerned,  as  the  servant 
or  agent  of  the  corporaiion.  In  the  present  case,  the  work 
which  was  being  done  when  defendant  in  error  was  injured, 
namely,  the  construction  of  the  elevated  structure  across 
Odgen  avenue,  was  work  which  plaintiff  in  error  was  au- 
thorized by  its  charter  and  the  ordinance  of  the  city  of  Chi- 
cago to  do,  and  which  could  not,  in  the  absence  of  such 
authority,  have  been  lawfully  done.  Plaintiff  in  error  not 
only  assented  to  the  doing  of  that  work,  but  authorized  it; 
those  doing  it  were,  according  to  the  authorities  cited,  its 
servants  or  agents  in  doing  the  work;  the  injury  occurred 
by  reason  of  the  negligence  of  such  servants  or  agents  in 
doing  it,  and  the  law  that  a  master  or  principal  is  liable  for 
injury  occurring  by  reason  of  the  negligence  of  his  servant 
or  agent  in  the  performance  of  that  which  the  master  or 
principal  authorized  him  to  perform,  is  too  well  settled  to 
require  discussion.  The  Illinois  court  does  not  stand  alone 
in  the  doctrine  announced  in  the  cases  cited. 

In  Hole  v.  Sittingbourne  &  S.  Ry.  Co.,  6  Hurls.  & 
Norm.  488,  1861,  the  railway  company  was  authorized  by 
act  of  Parliament  to  construct  a  bridge  across  the  Swale,  a 
public  navigable  channel,  but  in  such  manner  as  not  to  de- 
tain any  vessel  navigating  the  channel  longer  than  ten  min- 
utes. The  company  contracted  with  one  Withers  for  the 
construction  of  its  line  of  railway,  including  the  bridge. 
Before  the  bridge  had  been  turned  over  to  the  company,  a 
vessel  navigating  the  channel  was  detained  at  the  bridge, 
because,  owing  to  its  imperfect  construction,  it  could  not 
be  opened.  There  was  a  verdict  for  the  plaintiff,  which 
was  sustained  by  the  Court  of  Exchequer.  Pollock,  C.  B., 
says: 
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"  This  is  a  case  in  which  the  maxim,  *  Qui  facit  jper 
dHumy  facit  per  se?  applies.  When  a  person  is  authorized 
by  act  of  Parliament,  or  bound  by  contract  to  do  particular 
work,  he  cannot  avoid  responsibility  by  contracting  with 
another  person  to  do  that  work,"  etc. 

The  company  was  held  liable. 
%  In  Mercey  Docks  v.  Harbor  Board  of  Trustees,  1  Eng.  & 
Irish  Appeal  Oases,  93,  Mr.  Justice  Blackburn,  delivering 
his  opinion  before  the  House  of  Lords,  sa}rs  : 

"  But  though  the  legislature  has  authorized  the  execution 
of  the  works,  it  does  not  thereby  exempt  those  authorized 
to  make  them  from  the  obligation  to  use  reasonable  care 
that,  in  making  them,  no  unnecessary  damage  may  be 
done."     lb.  112. 

The  same  justice, in  his  opinion, quoted  the  following  from 
the  opinion  of  Mr.  Justice  Williams  in  Pickard  v.  Smith,  10 
C.  B.  (N.  S.),  480 : 

"  Unquestionably  no  one  can  be  made  liable  for  a  breach 
of  duty  unless  it  be  traceable  to  himself  br  his  servants  or 
servant  in  the  course  of  his  or  their  employment.  Conse- 
quently, if  an  independent  contractor  is  employed  to  do  a 
lawful  act,  and  in  the  course  of  the  work  he  or  his  servants 
commit  some  casual  act  of  wrong  or  negligence,  the  em- 
ployer is  not  liable.  That  rule,  however,  is  not  applicable 
in  cases  in  which  the  act  which  occasions  the  injury  is  one 
which  the  contractor  was  employed  to  do;  nor,  by  parity  of 
reasoning,  to  cases  in  which  tne  contractor  is  entrusted  with 
the  performance  of  a  duty  incumbent  on  his  employer.  If 
the  performance  of  the  duty  be  omitted,  the  fact  of  his  hav- 
ing entrusted  it  to  a  person  who  also  neglected  it,  furnishes 
no  excuse,  either  in  good  sense  or  law."     lb.  114. 

The  other  law  lords,  including  the  lord  chancellor,  con- 
curred in  the  opinion  of  Mr.  Justice  Blackburn.  The  ques- 
tion is  very  ably  discussed  by  Dwight,  J.,  in  McCafferty  v. 
Railway  Co.,  61  N.  Y.  178,  and  many  authorities  cited. 

That  there  are  cases  contrary  to  the  views  expressed  in 
this  opinion,  must  be  admitted;  but  in  view  of  the  Illinois 
decisions  cited,  and  which  we  think  supported  by  the  better 
reason,  we  think  the  question  of  the  liability  of  a  corpora- 
tion for  the  negligence  of  its  contractor,  in  the  performance 
of  work  authorized  by  the  charter  of  the  corporation,  and 
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which  the  corporation  authorized  the  contractor  to  perform, 
res  adjudicate  in  this  State. 

While  it  is  not,  and  indeed,  can  not,  consistently  with  the 
evidence,  be  contended  that  the  men  engaged  in  the  work 
were  not  performing  work  which  was  authorized  to  be  done 
by  the  charter  of  plaintiff  in  error  and  the  city  ordinance, 
namely,  attempting  to  place  in  position  in  the  elevated 
structure  the  brace  which  fell  and  injured  defendant  in 
error,  and  while  it  is  not  contended  that  the  permitting  the 
brace  to  fall  was  not  negligence,  it  is  urged  that  the  negli- 
gence was  not  a  direct  result  of  the  work  authorized,  but 
was  merely  collateral  thereto,  and  therefore  there  can  be 
no  recovery.  If  this  proposition  is  sound  in  law,  then  no 
recovery  can  ever  be  had  on  account  of  injury  resulting  from 
the  negligence  of  a  servant  or  agent  in  the  performance  of 
an  act  which  he  was  authorized  by  his  master  or  principal 
to  perform,  because  negligence  is  never  authorized  by  master 
or  principal.  The  proposition  is  utterly  untenable.  The 
law  is  that  if  the  agent  or  servant  is  guilty  of  negligence 
resulting  in  injury  to  another,  in  th0  performance  of  that 
which  he  was  authorized  to  perform,  the  master  or  principal 
is  liable  to  the  injured  party. 

In  C,  St.  P.  &  Fond  du  Lac  R.  E.  Co.  v.  McCarthy,  supra, 
the  contractors  were  authorized  both  by  the  charter  and 
the  railroad  company  to  construct  the  railroad  through  the 
plaintiff's  land,  and,  by  necessary  implication,  to  take  down 
the  fences.  They  were  not,  however,  authorized  to  care- 
lessly leave  them  down  during  most  of  the  time  they  were 
at  work,  which  they  did.  Yet  it  was  held  that  the  negli- 
gence of  the  contractors  was  tortious,  and  the  railway 
company  responsible.  We  think  further  discussion  of  this 
question  superfluous. 

It  is  claimed  that  the.  damages  are  excessive.  The  trial 
was  fairly  conducted,  and  although,  if  sitting  as  jurors,  we 
might  have  awarded  a  less  sum  as  damages,  yet  we  can  not, 
from  the  mere  amount  of  the  sum  awarded,  infer  that  the 
jury  were  influenced  by  any  improper  motive  or  considera- 
tion, in  assessing  the  damages. 
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Counsel  for  plaintiff  in  error  object  to  the  third  instruc- 
tion for  defendant  in  error,  on  the  ground  that  it  informed 
the  jury  that  the  servants  of  Wagner,  who  were  engaged 
in  working  on  the  structure  at  the  time  of  the  accident, 
must  be  considered,  as  to  the  public,  the  servants  of  plaint- 
iff in  error.     We  have  already  held  this  to  be  the  law. 

The  judgment  will  be  affirmed. 
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Columbus  Building  and  Loan  Association  et  al.  v.  Joseph 
Kriete  et  al. 

1.  Building  and  Loan  Associations— No  Power  to  Receive  Deposits 
—Ultra  Vires.— Under  the  statutes  (Hurd's  Rev.  Stats.  1895,  Chap.  83, 
pages  415  to  419,  Sec.  13)  a  building  and  loan  association  has  no  power 
to  receive  deposits  or  to  borrow  money  and  contract  and  to  repay  the 
same. 

2.  Same— Can  Not  Do  a  Banking  Business.— A  building  and  loan 
association  can  not  lawfully  do  what  is  practically  a  banking  business 
by  the  receipt  of  deposits  of  money  from  and  agreeing  to  pay  interest 
thereon  to  persons  who  do  not  take  stock  in  the  association  therefor. 

3.  Same — Books  as  Admissions. — The  books  of  a  building  and  loan 
association,  as  between  it  and  its  stockholders,  are  evidence  against  the 
association  as  admissions. 

4  Notice — To  Parties  Dealing  with  Building  and  Loan  Associa- 
tions.— A  party  dealing  with  a  corporation  having  limited  and  delegated 
powers  conferred  by  law,  is  chargeable  with  notice  of  such  powers  and 
limitations,  and  can  not  plead  ignorance  in  avoidance  of  the  defense  of 
ultra  vires. 

^  5.  Same— Payments  to  the  Association.— Where  the  secretary  of  the 
association  is,  under  its  by-laws,  the  person  authorized  to  receive  money, 
payments  made  to  him  are  payments  made  to  the  association. 

Error  to  the  Superior  Court  of  Cook  County;  the  Hon.  Farlin  Q. 
Ball,  Judge,  presiding.    Heard  in  this  court  at  the  October  term,  1899. 
Reversed  in  part,  affirmed  in  part,  with  directions.    Opinion  filed  Feb- 
fary  5, 1900. 

Statement  by  the  Court.— March  22,  1897,  a  bill  was 
filed  by  a  shareholder  in  the  building  association,  plaintiff 
in  error  herein,  for  the  appointment  of  a  receiver  of  the 
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property  of  the  association,  because  of  its  insolvency  and 
violation  of  the  statute  in  certain  respects  alleged,  and  ask- 
ing that  the  affairs  of  the  association  be  wound  up  and  its 
assets,  after  the  payment  of  its  debts,  distributed  among  the 
shareholders.  A  receiver  was  appointed,  who  qualified  and 
entered  upon  his  duties,  and  thereafter  Joseph  Kriete  and 
forty-seven  others,  defendants  in  error  herein,  filed  peti- 
tions, each  of  which,  in  substance,  alleges  that  he  deposited 
in  said  association  certain  sums  of  money,  giving  the  dates 
and  amounts  of  such'deposits,  which  amounts,  and  each  of 
them,  the  association  promised  to  pay  to  petitioners,  together 
with  interest  at  six  per  cent  per  annum,  and  prays  that 
claims  may  be  allowed  against  said  association  for  said 
amounts,  respectively,  and  allowed  as  claims  in  favor  of 
said  petitioners,  respectively,  as  outside  creditors,  and  that 
the  same  be  paid  out  of  the  funds  in  the  hands  of  the 
receiver  in  full,  after  deducting  the  costs  and  charges  of  the 
administration  of  the  estate  of  the  association. 

The  receiver  answered  each  of  said  petitions,  denying  the 
allegations  thereof,  and  setting  up  that  none  of  the  petition- 
ers were  shareholders  or  members  of  the  association;  that 
whatever  money  the\r  or  either  of  them  deposited  was 
deposited  with  the  secretary  of  the  association  individually, 
and  denies  that  the  association  ever  received  any  money 
from  persons  not  members  of  the  association,  and  says  that 
the  association  was  not  authorized  by  law  to  receive  money 
on  deposit,  or  to  borrow  money  and  agree  to  pay  interest 
thereon,  other  than  to  receive  money  on  shares  of  stock;  and 
that  borrowing  money  by  the  association  from  persons  not 
members  thereof  was  ultra  vires,  and  beyond  the  powers  of 
the  association  as  defined  by  its  charter. 

An  order  of  reference  of  said  petitions  to  a  master  of  said 
court  was  made,  directing  him  to  take  proofs  and  report  his 
conclusions  thereon  of  law  and  fact,  and  the  master,  after 
taking  evidence,  which  is  very  voluminous,  reported  the 
same  to  the  court  with  his  conclusions.  The  master  finds, 
among  other  things,  that  prior  to  the  insolvency  of  the 
association  Joseph  Kriete,  and  twenty-seven  others  of  said 
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petitioners  (naming  them),  made  deposits  of  cash  in  and 
withdrawals  from  said  association,  and  that  there  was  due 
to  said  petitioners  so  making  such  deposits  the  several 
amounts  set  opposite  their  names,  respectively,  which 
included  interest,  at  five  per  cent  per  annum.  The  aggre- 
gate of  such  deposits,  with  interest,  is  about  $17,000.  The 
master  found  that  each  of  these  twenty-eight  petitioners 
made  their  respective  deposits,  not  as  stockholders  of,  but 
as  loans  to  the  association,  the  same  to  bear  interest  and  to 
be  returned  on  demand.  He  also  found  that  they  had  liens 
for  the  amounts  due  them,  respectively,  superior  to  other 
creditors  of  the  association,  whose  liens  were  for  money 
due  them  on  account  of  withdrawal  values  of  stock. 

The  master  also  found  that  Albert  Truka  and  nineteen 
others  of  said  petitioners  (ra  ning  them)  owned  stock  in  the 
association  which  matured  prior  to  its  insolvency,  and  was  so 
declared  by  the  directors  and  passbooks  issued  to  them,  and 
that  there  was  due  to  these  twenty  petitioners  (naming 
them)  the  several  amounts  set  opposite  their  names,  speci- 
fying such  amounts,  the  aggregate  of  which  was  more  than 
$15,000.  The  master  also  found,  as  matter  of  law,  that 
these  last  named  stockholders  had  no  better  or  prior  lien  on 
the  assets  of  the  association  than  other  stockholders,  whether 
their  shares  had  matured  or  not. 

On  a  hearing  of  exceptions  to  the  report,  all  the  findings 
of  fact  made  by  the  master  were  approved  and  confirmed, 
but  exceptions  as  to  his  conclusions  of  law  as  to  the  peti- 
tioners, Albert  Truka  and  the  nineteen  others  who  were 
found  to  be  stockholders  of  the  association,  were  sustained, 
and  the  chancellor  entered  a  decree  in  accordance  with  the 
master's  report,  both  as  to  his  conclusions  as  to  fact  and 
law  as  to  Joseph  Kriete  and  the  twenty -seven  other  peti- 
tioners in  his  class,  and  directing  that  the  receiver  pay  out 
of  the  first  moneys  coming  into  his  hands,  after  the  pay- 
ment of  expenses  of  administration,  the  several  amounts 
found  due  said  twenty-eight  last  mentioned  petitioners, 
respectively,  but  directing  that  as  to  Albert  Truka  and  the 
nineteen  other  petitioners  in  his  class,  whom  the  master 
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found  were  stockholders,  although  finding  the  facts  the 
same  as  the  master,  decreed  that  these  twenty  petitioners 
(naming  them)  have  liens  upon  the  funds  of  the  association 
for  the  respective  amounts  found  due  them,  prior  and  supe- 
rior to  the  claims  of  unmatured  stockholders  and  members 
of  the  association,  but  subject  to  the  costs  of  administration 
and  the  rights  of  outside  creditors,  and  directed  the  receiver 
to  pay  their  claims  accordingly,  prior  to  the  payment  of 
the  claims  of  any  stockholders  whose  claims  were  upon 
stock  which  had  not  matured  prior  to  the  insolvency  of  the 
association. 

From  this  decree  the  association  prosecutes  this  writ  of 
error. 

James  J.  Hoch  and  Harry  P.  Simonton,  attorneys  for 
,  plaintiffs  in  error;  Mund  &  Simonton,  of  counsel. 

A  building  and  loan  association  organized  under  the  laws 
of  Illinois  has  no  authority  to  borrow  money  or  accept  cash 
deposits.  Such  contract  is  ultra  vires.  Rhodes  et  al.  v. 
Missouri  S.  &  L.  Co.,  173  111.  621;  Endlich  on  Building 
Associations  (2d  Ed.),  Sec.  275. 

A  building  and  loan  association  has  no  power  to  borrow 
money  for  the  purpose  of  loaning  it,  since  the  money  to  be 
loaned  by  such  association  can  only  be  properly  accumu- 
lated by  dues,  fines,  premiums  and  interest.  State  v.  Ober- 
lin  B.  &  L.  Ass'n,  35  O.  St.  258. 

The  acceptance  of  u  cash  deposits,"  without  the  authority 
and  direction  of  the  directors  of  a  building  and  loan  asso- 
ciation, is  not,  in  the  absence  of  a  by-law  granting  such 
authority,  within  the  scope  of  the  authority  of  a  secretary 
of  such  association.  Endlich  on  Building  Associations  (2d 
Ed.),  Sec.  174. 

A  secretary  of  a  building  and  loan  association  can  not, 
under  any  circumstances,  bind  the  society  against  its  will, 
by  its  single-handed  acts,  where  they  are  either  ultra  vires 
of  the  association  or  clearly  such  as  are  beyond  the  ordinary 
functions  of  the  office,  and  therefore  require  the  consent  of 
the  board  of  directors.  Endlich  on  Building  Associations 
(2d  Ed.),  Sec.  174. 
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Third  persons  dealing  with  an  agent  are  put  upon  their 
guard  by  the  very  fact,  and  do  so  at  their  own  risk.  They 
can  not  rely  upon  the  agent's  admissions  of  authority,  but 
are  to  be  regarded  as  dealing  with  the  power  before  thera, 
and  must,  at  their  peril,  observe  that  the  acts  done  by  the 
agent  are  legally  identical  with  the  acts  authorized  by  the 
power.  Baxter  v.  Lamont,  60  111.  237;  Abrahams  v.  Weil- 
ler,  87  111.  179;  Endlich  on  Building  Associations  (2d  Ed.), 
Sees.  230,  231,  233;  Thompson  on  Corporations,  Sec.  4,SSG- 
7;  Morawetz  on  Corporations,  Vol.  1,  Sec.  531. 

Where  third  parties  deliver  money  to  an  ostensible  agent 
of  a  corporation,  the  receipt  of  such  money  being  beyond 
the  power  and  authority  of  the  agent,  such  third  parties 
make  the  agent  receiving  the  same  their  agent  for  the  trans- 
mission of  the  money  to  the  corporation,  and  the  corpora- 
tion is  not  liable  if  the  agent  embezzles  the  same  and  the 
money  does  not  reach  the  coffers  of  the  corporation.  Man- 
hattan Co.  v.  Lydig,  4  Johns.  (N.  Y.)  377. 

Sidney  C.  Eastman  and  Edmund  Furthmann,  attorneys 
for  defendants  in  error. 

A  building  and  loan  association  organized  under  the  laws 
of  Illinois  has  authority  to  borrow  money.  Grorames  et  al. 
v.  Sullivan,  81  Fed.  Rep.  47. 

Under  the  statute  (R.  S.  111.),  Chap.  32, entitled  "Loan 
Associations,"  Sections  69-81,  the  plaintiff  in  error  was 
empowered  by  implication  to  incur  debt  in  various  ways : 

To  its  secretary  for  his  services. 

To  withdrawing  members. 

To  the  representatives  or  beneficiaries  of  deceased  mem- 
bers. 

To  strangers  of  the  association  for  stationery,  office  sup- 
plies, office  rent,  and  for  real  estate  to  be  used  as  a  place 
of  business. 

By  express  provision  it  was  authorized: 

"  To  purchase  at  any  sheriff's  or  other  judicial  sale,  or 
at  any  other  sale,  public  or  private,  any  real  estate  in 
which  it  had  an  interest,  and  the  real  estate  so  purchased, 
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to  sell,  etc.,  convey,  lease  or  mortgage  at  pleasure,  to  any 
person  or  persons  whatsoever."  111.  Rev.  Stat.,  Chap.  32, 
Sec.  81. 

This  power  to  mortgage  its  real  estate  imported  neces- 
sarily the  power  to  borrow  or  in  some  way  to  become 
indebted.     Grorames  et  al.  v.  Sullivan,  81  Fed.  47. 

The  association,  having  the  power  to  become  indebted, 
tomorrow  money,  is  estopped  to  raise  the  question  of  ultra 
vires,  because  it  has  received  the  benefit  of  the  contract  in 
receiving  the  deposits  from  defendants  in  error.  National 
Home  Building  Association  v.  Bank,  181  111.  43;  Ottawa 
P.  R.  Co.  v.  Murray,  15  111.  336;  Bradley  v.  Bullard,  55  111. 
413;  Darst  v.  Gale,  83  111.  136;  Kadish  v.  Garden  City  L.  & 
B.  Ass'n,  151  111.  531;  McNulta  v.  Corn  Belt  Bk.,  164  111. 
427;  Eckman  v.  C,  B.  &  Q.  R.  R.,  169  111.  312. 

If  agents  conduct  themselves  so  that,  if  they  had  been 
acting  for  private  employers,  the  person  for  whom  they 
were  acting  would  have  been  affected  and  bound  by  their 
conduct,  the  same  rule  must  prevail  when  the  principal 
under  whom  the  agent  acts  is  a  corporation.  Insurance 
Co.  v.  Schettler,  38  111.  166;  Inter-State  Building  Associa- 
tion v.  Ayres,  177  111.  9;  Merchants' Bank  v.  Bank,  10  Wall. 
604;  Railroad  Co.  v.  Schuyler,  34  K  Y.  30;  Railroad  Co.  v. 
Quigby,  21  How.  202;  Bank  v.  Graham,  100  U.  S.  699; 
Henderson  v.  Railroad  Co.,  17  Tex.  560;  Rolling  Mill  Co. 
v.  State,  54  Ga.  635;  Frankfort  Bank  v.  Johnson,  24  Me. 
490;  Allison  v.  Railroad  Co.,  46  S.  W.  Rep.  348. 

A  corporation,  like  a  private  individual,  may  by  its 
acts  ratify  the  unauthorized  transactions  of  its  agents. 
Drescher  v.  Fulhera,  52  Pac.  Rep.  6S5;  Miller  v.  Matthews, 
40  Atl.  Rep.  176;  Ragland  v.  McFall,  137  111.  81. 

When  the  officers  or  agents  of  a  corporation  exercise 
powers  affecting  the  interests  of  third  parties,  which  pre- 
supposes a  delegated  authority  for  that  purpose,  and  other 
acts  subsequently  performed  show  the  corporation  must 
have  contemplated  the  legal  existence  of  such  authority, 
the  acts  of  such  officers  or  agents  will  be  deemed  right- 
ful and  the  delegated  authority  will  be  presumed.    Insur- 
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ance  Co.  v.  Schettler,  38  111.  166;  Railroad  v.  Dalby,  19  Id. 
353;  Miners'  Ditch  v.  Zellerbach,  37  Cal.  543;  Metropole 
Bath  Co.  v.  Fan  Co.,  50  111.  App.  681;  Supervisors  v.  Schenck, 
5  Wall.  772;  Insurance  Co.  v.  White,  106  111.  67;  Railroad 
Co.  v.  Schuyler,  34  N.  Y.  58;  Page  v.  Water  Co.,  31  Fed. 
Rep.  257. 

If  it  is  possible,  under  any  hypothetical  condition  of 
facts,  for  an  act  to  be  within  the  express  or  implied  power 
of  a  corporation,  the  corporation  will  be  estopped  in  a 
particular  instance  to  say  that  the  act  is  not  within  such 
expressed  or  implied  power,  when  such  a  defense  would 
be  to  the  injury  of  a  party  contracting  with  it,  unless 
the  act  itself  is  malum  prohibitum,  or  malum,  in  se.  Bissell 
v.  Railroad  Co.,  22  N.  Y.  258;  Railroad  Co.  v.  Schuyler,  34 
Id.  30;  Grommes  v.  Sullivan,  81  Fed.  Rep.  45;  Supervisors 
v.  Schenck,  5  Wall.  772;  Railroad  ,Co.  v.  McCarthy,  96  U. 
S.  258;  State  Board  of  Agriculture  v.  Railway  Co.,  47  Ind. 
407;  Miners'  Ditch  v.  Zellerbach,  37  Cal.  543. 

The  plea  of  ultra  vires  should  not,  as  a  general  rule,  pre- 
vail, whether  interposed  for  or  against;  a  corporation,  when 
it  would  not  advance  justice,  but,  on  the  contrary,  would 
accomplish  a  legal  wrong.  Kadish  v.  Building  Associa- 
tion, 151  111.  531;  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y. 
62;  Darst  v.  Gale,  83  111.  136:  Railway  Co.  v.  McCarthy,  96 
U.  S.  258;  San  Antonio  v.  Mehaffy,  Id.  312. 

When  a  party  dealing  with  a  corporation  has  acted  in 
good  faith,  and  the  contract  has  been  completely  executed, 
the  corporation  receiving  the  benefit  thereof,  and  nothing 
remains  to  be  done  except  the  payment  by  the  corporation 
to  the  party,  the  corporation  is  always  estopped  to  set  up 
its  want  of  authority  as  a  defense,  unless  the  transaction  is 
malum  in  se  or  malum  prohibitum.  This  is  always  the  law, 
even  though  the  party  contracting  with  the  corporation 
knows  at  the  time  that  the  corporation  is  transacting  busi- 
ness beyond  its  chartered  powers.  Bradley  v.  Ballard,  55 
111.  413;  Parish  v.  Wheeler,  22  N.  Y.  494;  Towers  Excelsior 
Co.  v.  Inman,  23  S.  E.  Rep.  418;  Eckman  v.  Railroad  Co.,  169 

111.312;  Kadish  v.  Building  Association,  151  Id.  531;  Darst 
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v.  Gale,  83  Id.  136;  Sioux  City  Terminal  Co.  v.  Trust  Co., 
82  Fed.  Rep.  124;  Lyon  v.  Bank,  85  Id.  120;  Central  Trust 
Co.  v.  Railway  Co.,  87  Id.  815;  Speer  v.  Commissioners,  88 
Id.  749;  Railroad  Co.  v.  Thompson,  103  111.  187;  Dimpfel  v. 
Railway  Co.,  9  Biss.  127;  Union  Trust  Co.  v.  Railroad  Co., 
117  U.  S.  434;  Bank  v,  Matthews,  98  Id.  621. 

The  secretary,  under  the  by-laws,  was  the  only  authorized 
officer  to  receive  money.  The  association  having  the 
power  to  become  indebted,  to  borrow  money,  etc.,  the  pay- 
ment to  the  secretary  was  payment  to  the  association. 
Prairie  State  Association  v.  Nubling,  170  111.  245. 

Mr.  Justice  Windes,  after  making  the  above  statement, 
delivered  the  opinion  of  the  court. 

Defendants  in  error  have  moved  to  strike  from  the  record 
the  certificate  of  evidence  for  divers  reasons  which  can  not 
be  here  stated  without  needlessly  extending  this  opinion. 
It  seems  sufficient  to  say  that  we  have  examined  each  and 
all  the  reasons  assigned,  are  of  opinion  they  are  not  well 
taken,  and  overrule  the  motion;  and  besides,  the  conclusion 
reached  by  the  court  would  in  no  way  be  affected  to  the 
detriment  of  defendants  in  error  by  overruling  the  motion. 

The  evidence,  in  our  opinion,  sustains  all  the  findings 
of  fact  of  the  master  and  of  the  chancellor,  except  as  to 
the  finding  that  Joseph  Kriete  and  the  twenty-seven  other 
petitioners  in  his  class  made  deposits  in  and  withdrawals 
from  the  association  of  the  respective  amounts  stated  in 
the  master's  report  and  decree,  as  to  which  finding  we  are  of 
the  opinion  it  is  not  sustained  by  the  evidence;  but  all  these 
deposits  are  shown,  by  the  clear  weight  of  the  evidence,  to 
have  been  made  with  David  Sachel,  secretary  of  the  asso- 
ciation, individually,  with  the  belief  on  the  part  of  each  of 
the  petitioners  that  they  were  dealing  with  the  association 
through  the  secretary.  It  is  not  shown  that  any  of  these 
deposits  ever  went  into  the  treasury  of  the  association,  or 
that  they  were  ever  used  by  the  association.  In  fact,  the 
preponderance  of  the  evidence  is  that  the  association  received 
none  of  this  money.    Also  except  as  to  when  the  insolvency 
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of  the  association  occurred,  and  as  to  when  the  stock  of 
Albert  Truka  and  the  nineteen  other  stockholders  matured, 
and  as  to  whether  their  stock  was  declared  by  the  associa- 
tion to  have  matured  prior  to  the  insolvency  of  the  associa- 
tion. As  to  these  latter  matters  we  are  not  prepared  to  say, 
after  a  careful  and  critical  examination  of  the  evidence, 
that  the  findings  of  the  master  and  the  court  are  manifestly 
against  the  evidence,  and  therefore  as  to  these  matters, 
which  are  not  manifestly  against  the  weight  of  the  evidence, 
the  finding  of  the  master,  the  same  being  approved  by  the 
court,  should  not  be  disturbed  by  a  court  of  review.  De- 
laney  v.  Delaney,  175  111.  188;  Biggerstaff  v.  Biggerstaff, 
180  111.  407;  Village  of  Itasca  v.  Schroeder,  182  111.  192. 

As  to  the  finding  first  above  mentioned,  that  the  deposits 
were  made  with  the  association  by  Joseph  Kriete  and  the 
twenty-seven  other  petitioners  in  his  class,  we  are  of  opin- 
ion that  it  is  immaterial,  under  the  law  as  hereinafter  stated, 
whether  such  deposits  were  made  with  the  association,  cr 
whether  the  association  received  and  appropriated  the 
money  or  not,  or  whether  the  deposits  were  made  with 
Sachel  as  an  individual. 

A  reference  to  the  statute  concerning  building  associa- 
tions, which  was  in  force  at  the  time  when  the  deposits  in 
question  were  made,  to  wit,  in  the  year  1897,  and  prior 
thereto  (Hurd's  Revised  Stat.  1895,  Chap.  32,  Sees.  1  and 
13),  will  show  that  it  gives  to  the  association  no  power 
whatever  to  receive  deposits  or  to  borrow  money  and  con- 
tract to  repay  the  same.  In  other  words,  for  a  building 
association  to  do  what  is  practically  a  banking  business  by 
the  receipt  of  deposits  of  money  from  and  agreeing  to  pay 
interest  thereon  to  persons  who  do  not  take  stock  in  the 
association  therefor,  is  wholly  foreign  to  any  power  given 
to  such  an  association  by  the  statute,  and  is  therefore  ultra 
vires. 

In  the  case  of  National  Home  Building  Association  v. 
Home  Savings  Bank,  181  111.35,  in  which  the  question  was 
to  the  power  of  a  building  association  to  acquire  and  hold 
real  estate  in  which  it  had  no  interest,  it  was  held  that  such 
power  was  wholly  ultra  vires.    The  court  say : 
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"  A  party  dealing  with  a  corporation  having  limited  and 
delegated  powers  conferred  by  law,  is  chargeable  with 
notice  of  them  and  their  limitations,  and  can  not  plead  igno- 
rance in  avoidance  of  the  defense  "  (citing  cases). 

And  the  court  further  say,  with  reference  to  the  question 
of  estoppel,  which  is  in  the  case  at  bar  so  earnestly  pressed 
by  counsel  for  defendant  in  error: 

"  The  cases  in  this  court  where  the  corporation  has  been 
held  to  be  estopped  have  been  where  the  act  complained  of 
was  within  the  general  scope  of  the  corporate  powers." 
Citing  and  reviewing  divers  cases  in  the  Supreme  Court. 

The  court  also  say  : 

"  In  this  case  the  transaction  was  beyond  the  corporate 
powers  and  ultra  vires  in  the  strict  and  legitimate  sense,  and 
against  public  policy.  It  could  not  be  ratified  or  become 
valid  by  acquiescence  since  there  was  no  power  to  make  it. 
Flora  D.  Bishopp,  who  dealt  with  the  corporation,  was 
chargeable  with  notice  of  its  powers  and  their  limitation, 
and  its  inability  to  enter  into  the  contract.  She  could  not 
make  the  void  contract  valid  by  acting  under  it.  No 
action  can  be  maintained  upon  the  unlawful  contract,  and 
in  such  cases,  if  the  courts  can  afford  any  remedy,  it  can  not 
be  done  by  affirming  or  enforcing  the  contract,  but  in  some 
other  manner." 

We  are  of  opinion  that  this  ruling  of  the  Supreme  Court 
is  conclusive  against  the  right  of  the  petitioners,  Joseph 
Kriete  and  the  twenty-seven  others  in  his  class,  to  recover 
for  their  deposits,  even  if  made  with  the  association  as  found  ' 
by  the  master  and  the  court,  because  the  association  was 
absolutely  without  power  to  make  any  such  contracts,  and 
of  this  petitioners  are  chargeable  with  notice.  And  if  we 
are  correct  in  saying  that  the  evidence  shows  that  none  of 
these  twenty-eight  petitioners'  money  ever  came  to  the 
possession  and  was  never  used  by  the  association,  then  there 
is  no  basis  for  them  to  recover,  even  upon  the  theory  of 
counsel  for  defendant  in  error,  that  the  association,  having 
the  power  for  some  purposes  to  become-indebted  for  money 
borrowed,  would  be  estopped  from  setting  up  the  defense 
of  ultra  vires. 

No  point  is  made  by  plaintiff  in  error  that  the  findings 
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of  the  master,  as  to  the  nature  of  the  business  transacted 
between  any  of  the  petitioners  and  the  association,  or  with 
the  secretary,  Sachel,  nor  as  to  the  amounts  of  the  several 
balances  found  to  be  due  the  several  petitioners,  respectively, 
but  the  only  claim  made  is  that  the  evidence  does  not  sup- 
port such  findings  as  to  the  petitioners,  Albert  Truka  and 
the  nineteen  other  stockholders  in  his  class,  as  to  the  matu- 
rity of  their  stock,  whether  it  was  declared  matured  prior  to 
the  insolvency  of  the  association,  and  as  to  when  that  insolv- 
ency occurred.  The  evidence  bearing  on  these  matters  is  so 
voluminous  that  we  can  not  undertake  in  an  opinion  to  set 
out  even  the  substance  of  it,  and  we  might  be  content  with 
merely  stating  our  conclusion  as  above,  were  it  not,  in  our 
opinion,  important  to  call  attention  specifically  to  a  portion 
of  the  evidence  in  the  record  and  the  position  assumed  by 
counsel  for  plaintiff  in  error. 

It  appears  from  the  account  books  of  the  association, 
which  are  in  evidence,  that  at  all  times  up  to  and  long  after 
Truka  and  the  nineteen  other  petitioners  in  his  class  made 
their  last  payments  upon  stock  purchased  by  them,  that  the 
association  had  a  large  cash  surplus  which  was  amply  suffi- 
cient, with  the  other  assets  of  the  association,  to  make  it 
solvent,  and  also  that  while  the  association  thus  appears  by 
its  books  to  have  been  solvent,  the  same  books  show  that 
the  stock  of  these  petitioners  matured  and  was  paid  up  in 
full.  This  evidence  of  payment  is  overcome  by  proof  on 
behalf  of  petitioners,  but  the  evidence  as  to  the  maturity  of 
the  stock  is  not.  Counsel  for  the  association  do  not  in  their 
brief  contend  that  the  association  did  not  recognize  these 
twenty  petitioners  as  holding  matured  stock,  but  only  that 
they  did  not  make  strict  and  technical  proof  of  the  actual 
maturity  of  their  stock. 

The  fact  of  the  insolvency  of  the  association  does  not 
appear  to  have  been  shown  until  about  the  time  of  the  filing 
of  the  bill  in  this  case,  which  was  long  after  the  maturity 
of  the  stock  of  these  twjnty  petitioners,  as  shown  by  the 
proof  in  the  case.  The  solvency  of  the  association  was  thus 
prima  facie  established,  and  it  will  be  presumed  to  continue 
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until  such  time  as  insolvency  was  shown.  The  books  of 
the  association,  as  between  it  and  its  stockholders,  are  evi- 
dence against  the  association  as  admissions.  Jones  on  Evi- 
dence, Sees.  272  and  530,  and  cases  cited;  Holden  v.  Hoyt, 
134  Mass.  181,  184. 

It  was,  then,  in  view  of  this  prima  facie  proof,  in^mbent 
upon  the  association  to  show  that  it  became  insolvent  before 
the  maturity  of  the  stock  of  these  twenty  petitioners,  and 
before  it  was  declared  by  the  association  to  have  matured, 
in  order  to  maintain  its  defense.  On  this  record  it  seems 
that  could  only  be  done  by  showing  when  the  secretary, 
Sachel,  appropriated  to  his  own  use  and  embezzled  the  large 
cash  surplus  which  was  shown  by  its  books  to  have  been  on 
hand.  When  this  appropriation  or  embezzlement  took  place 
does  not  appear,  in  fact,  counsel  for  the  association  in  their 
brief  concede  it  was  not  proved,  and  we  therefore  say  that 
the  finding  of  the  master  and  the  court  that  the  maturity 
of  the  stock  of  these  twenty  petitioners  took  place  prior  to 
the  insolvency  of  the  association,  and  was  so  declared  by 
the  association,  is  not  manifestly  against  the  evidence.  And 
in  this  connection  it  should  also  be  noted  that  the  passbooks 
issued  to  most  of  these  petitioners  by  the  association,  as  well 
as  the  account  books  of  the  association,  show  that  these 
twenty  petitioners  were  treated  as  holders  of  matured  stock; 
and  the  other  evidence  shows  that  all  of  the  payments  of 
money  made  by  them  or  each  of  them  were  made  to  the 
secretary  of  the  association,  who  was,  under  its  by-laws,  the 
person  authorized  to  receive  this  money.  Under  such  cir- 
cumstances, payments  made  to  the  secretary  were  payments 
made  to  the  association.  Prairie  State  L.  Ass'n  v.  Nubling, 
170  111.  245. 

The  finding  and  decree  of  the  court  that  these  twenty 
petitioners  were  entitled  to  priority  over  the  other  stock- 
holders in  the  association  whose  stock  had  not  matured,  was, 
in  our  opinion,  correct.  Endlich  on  Building  Associations, 
Sec.  486;  7  Thompson  on  Corporations,  Sec.  8736;  Young  v. 
Stevenson,  180  111.  608-14;  Rick ert  v.  Suddard,  80  111.  App. 
204. 
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The  decree  of  the  Superior  Court,  in  so  far  as  it  gives  a 
first  and  prior  lien  to  the  petitioners,  Joseph  Kriete  and  the 
twenty-seven  others  in  his  class,  is  reversed,  with  directions 
to  dismiss  each  of  these  twenty-eight  petitions  for  want  of 
equity,  and  the  decree  as  to  Albert  Truka  and  the  nineteen 
other  petitioners  in  his  class,  is  affirmed.  The  costs  of  this 
appeal  shall  be  paid  from  any  funds  of  the  association  in  the 
receiver's  hands. 

Reversed  in  part  and  affirmed  in  part,  with  directions. 


Thomas  Kelly  et  al.  y.  Fanny  D.  Galbraith,  Executrix, 

et  al. 

1.  Mistakes— Power  of  Equity  to  Reform.— Courts  of  equity  have 
power  to  reform  an  instrument  for  a  mistake  of  fact,  but  the  mistake 
must  be  mutual  or  common  to  both  parties,  and  must  be  proven  by 
clear  and  satisfactory  evidence. 

2.  Equity  Practice—  When  Too  Late  to  Raise  the  Point  that  There 
is  an  Adequate  Remedy  at  Law.— The  point  that  there  is  an  adequate 
remedy  at  law  and  no  ground  for  the  intervention  of  equity  not  having 
been  raised  in  the  court  below,  can  not  be  raised  in  a  court  of  review 
for  the  first  time. 

3.  Same— Supplemental  Bills,  When  Proper.— The  general  rule  is  that 
new  matter  arising  after  the  commencement  of  the  suit,  must  be  brought 
before  the  court  by  supplemental  bill,  if  such  new  matter  is  to  be  made 
the  basis  of  distinct  relief. 

4.  Same— The  Rule  Relaxed  as  to  Supplemental  Bills.— In  modern 
practice  the  rule  as  applied  to  accountings  is  relaxed  so  as  to  permit 
them  to  cover  periods  pendente  lite  and  down  to  the  time  of  the  decree. 

5.  Same— Relief  Not  Necessarily  Limited  to  the  Facts  Existing  at  the 
Commencement  of  the  Suit.— While  it  is  true  that  in  suits  in  equity  the 
right  to  decree  is  not  limited  to  the  facts  as  they  existed  at  the  com- 
mencement of  the  suit,  and  the  relief  administered  may  be  such  as  the 
nature  of  the  case  and  the  facts  as  they  exist  at  the  close  of  the  litiga- 
tion demand,  yet  it  is  the  established  rule  of  chancery  practice  that 
such  of  the  facts  as  have  arisen  after  the  bill  is  filed,  if  made  the  basis 
of  relief,  must  be  presented  to  the  court  by  supplemental  bill 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Murray 
F.  Tulby,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1890.     Affirmed.    Opinion  filed  February  5,  1900. 


"T3 
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Statement. — Appellees  filed  their  bill  of  complaint  to 
obtain  reformation  of  a  lease  and  a  decree  for  the  amount 
of  rent  due  thereunder.  The  following  facts  were  set  forth 
by  t&e  allegations  of  the  bill :  That  Galbraith,  the  testator 
of  appellees,  was  possessed  of  premises  at  corner  of  Franklin 
and  Madison  streets,  in  the  city  of  Chicago,  upon  which  was 
located  a  store  and  warehouse  building.  In  1892  he  under- 
took the  reconstruction  of  the  building  by  dividing  it  into 
separate  stores,  and  while  the  process  of  reconstruction  was 
going  on  he  demised  to  appellants  one  of  these  separate 
stores.  At  the  time  of  the  leasing,  street  numbers  had  not 
been  given  to  the  new  stores.  In  the  written  lease  executed 
by  the  parties  the  premises  demised  were  described  as  No. 
129  Franklin  street.  It  is  alleged  that  the  description 
written  in  the  lease  before  it  was  executed  contained  the 
further  description,  "  the  first  store  and  basement  north  of 
the  main  entrance  on  Franklin  street."  It  is  alleged  that 
the  store  which  was  afterward  numbered  123  Franklin 
street  is  the  store  which  the  parties  to  the  lease  contem- 
plated; that  it  is  the  first  store  and  basement  north  of  the 
main  entrance  of  the  building  on  Franklin  street,  and  that 
the  description  "  No.  129"  written  in  the  lease  is  a  mistake  of 
the  scrivener.  It  is  also  alleged  that  by  mistake  the  word 
"he"  is  written  in  the  lease  instead  of  the  word  "they." 

The  bill  further  alleges  that  appellants  entered  into  the 
possession  of  No.  123  Franklin  street  and  occupied  it  under 
the  lease;  that  appellants  have  paid  rent  for  these  prem- 
ises according  to  the  terms  of  the  lease  from  May  1,  1S92, 
to  and  including  December  31,  1894;  that  at  the  time  of 
filing  the  bill  of  complaint,  viz.,  March  5,  1895,  there  was 
due  to  appellees  from  appellants,  rent  under  the  terms  of  the 
lease  for  the  months  of  January,  February  and  March,  1895, 
and  that  appellants  have  refused  to  pay  the  same.  It  is 
further  alleged  that  there  was  not,  in  fact,  previous  to  and 
at  the  time  of  the  leasing,  and  never  has  been,  such  a  street 
number  as  No.  129  Franklin  street,  and  that  there  are  in 
fact  no  premises  known  as  such  in  the  city  of  Chicago;  that 
the  lessor  relied  upon  the  written  lease  as  being  correct,  as 
the  lease  agreed  upon  between  the  parties;  that  he  never 
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discovered  the  mistake  until  the  14th  of  February,  1895, 
when  it  was  discovered  by  the  complainants'  agents;  that 
since  the  discovery  they  have  requested  appellants  to  join 
in  the  correction  of  the  lease,  and  that  such  request  has  been 
refused. 

The  relief  prayed  was  the  correction  of  the  mistake  and 
the  reformation  of  the  lease  so  that  the  description  of  the 
property  demised  therein  would  read,  "  the  store  and  base- 
ment known  as  123  Franklin  street,  Chicago,  Illinois,"  and 
by  changing  the  word  "  he  "  to  u  they  "  in  one  of  the  cove- 
nants. There  was  also  a  prayer  that  the  appellants  be  de- 
creed to  pay  all  the  rents  due  and  unpaid  at  the  time  of  the 
rendering  of  a  decree. 

The  answer  of  appellants  to  the  bill  of  complaint  in  effect 
sets  up  that  the  lease  when  executed  contained  only  the 
description  "  No.  129  Franklin  street; "  that  such  description 
was  not  inserted  by  mistake;  that  the  further  description, 
"  the  first  store  and  basement  north  of  the  main  entrance  on 
Franklin  street,"  was  interpolated  after  the  lease  was  exe- 
cuted by  appellants;  that  the  premises  contemplated  by  the 
parties  to  the  demise  were  not  the  premises  123  Franklin 
street,  but  were  premises  which  were  never  constructed,  by 
reason  of  a  change  in  the  plan  of  reconstruction  made  after 
the  execution  of  the  lease.  The  answer  admits  occupancy 
of  premises  No.  123  Franklin  street,  payment  of  rent  as  re- 
quired by  the  written  lease,  and  refusal  to  pay  rent  for 
months  of  January,  February  and  March,  1895. 

After  replication  the  cause  was  referred  to  a  master  in 
chancery. 

The  master  in  chancery  reported  conclusions  of  facts  sup- 
porting the  allegations  of  the  bill  of  complaint  in  every 
material  allegation.  The  decree  confirmed  the  master's 
report  and  ordered  the  reformation  of  the  lease  as  prayed. 
It  also  ordered  that  the  appellants  pay  to  appellees  the  sum 
of  $4,549,  the  rent  due  from  January  1,  1895,  to  the  3uth 
day  of  April,  1897,  with  interest. 

Among  the  findings  of  fact  of  the  decree  are  the  follow- 
ing; 

VouLXXXVn* 
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That  No.  129  Franklin  street  described  no  premises  what- 
ever; that  the  number  was  inserted  in  the  lease  in  error  and 
was  a  mistake;  that  the  respective  parties,  by  their  action, 
construed  the  description  in  the  lease,  and  adopted  the 
premises  afterward  known  and  described  as  No.  123  Frank- 
lin street,  as  being  in  fact  the  premises  described  in  the 
lease;  and  that  the  premises  described  therein  as  the  first 
north  of  the  entrance  on  Franklin  street  were  the  premises 
actually  taken  and  occupied  by  defendants  under  the  lease. 

From  the  decree  this  appeal  is  prosecuted. 

Moses,  Rosenthal  &  Kennedy,  attorneys  for  appellants. 

Geo.  A.  Gary,  attorney  for  appellees;  F.  J.  Pabtridge, 
of  counsel. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

It  is  in  effect  contended  by  counsel  for  appellants  that  the 
findings  of  fact  of  the  decree  are  not  sustained  by  the  evi- 
dence. After  a  careful  examination  of  all  the  evidence  we 
are  of  opinion  that  it  does  amply  sustain  the  decree.  The 
master  in  chancery  and  the  chancelloV  have  found  that  the 
description,  "  the  first  store  and  basement  north  of  the  main 
•entrance  on  Franklin  street,"  was  contained  in  the  lease  at 
the  time  it  was  executed. 

It  is  beyond  dispute  that  the  first  store  and  basement 
north  of  the  main  entrance  on  Franklin  street  is  not  No. 
129  Franklin  street,  and  is  No.  123  Franklin  street.  If 
the  parties  to  the  lease  contemplated  a  demising  of  the  first 
store  and  basement  north  of  the  main  entrance  in  Franklin 
street,  then  it  follows  that  the  description  No.  129  Franklin 
street  in  the  lease  is  a  mistake.  That  tbey  did  contemplate 
precisely  these  premises  in  making  the  lease  is  established 
beyond  reasonable  question.  The  evidence  discloses  that 
during  the  reconstruction  of  the  building  appellants'  repre- 
sentative examined  these  premises,  designated  work  to  be 
done  and  changes  to  be  made  upon  that  particular  store,  and 
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that  after  the  stores  were  completed  appellants  moved  into 
the  store  No.  123  Franklin  street,  the  first  store  and  basement 
north  of  the  main  entrance,  and  occupied  it  without  protest 
or  complaint  until  this  controversy  arose.  After  having  paid 
the  rent  stipulated  by  the  terms  of  the  lease  for  more  than 
two  years,  they  then,  for  the  first  time,  raised  a  question  as  to 
the  identity  of  the  premises  occupied  by  them  with  the  prem- 
ises which  they  had  supposed  they  were  obtaining  by  the 
lease.  The  allegations  of  the  bill  of  complaint  are  amply 
established.  The  description,  No.  129  Franklin  street,  was  a 
mistake  of  the  scrivener,  and  the  evidence  establishing  this 
fact  is  clear,  convincing  and  satisfactory.  Questions  raised 
as  to  whether  the  mistake  was  a  mutual  mistake  of  the  par- 
ties are  answered  by  the  foregoing  findings  of  fact.  If 
each  party  intended  that  No.  123  Franklin  street,  which  is 
the  store  located  next  north  of  the  main  entrance,  was  being 
demised,  and  the  scrivener  wrote  into  the  lease  as  a  descrip- 
tion thereof  the  words  No.  129  Franklin  street,  it  was 
clearly  a  mistake  mutual  and  common  to  both  parties.  If 
it  were  true  that,  in  spite  of  this  mistake  in  the  lease,  the 
appellants  might  recover  rent  upon  it  in  an  action  at  law, 
and  hence  that,  having  an  adequate  remedy  at  law,  there 
was  no  ground  for  the  intervention  of  equity,  yet  this 
ground  of  objection  not  having  been  raised  in  the  court 
below,  can  not  be  raised  here  for  the  first  time.  When  the 
subject  is  a  proper  one  for  equity  jurisdiction,  then,  although 
there  be  a  remedy  at  law  which  is  adequate,  this  objection 
is  waived  if  not  made  in  the  trial  court.  The  matter  of  re- 
forming a  mistake  of  this  nature  is  a  matter  proper  for 
equitable  cognizance,  and  therefore  the  objection  that  there 
was  an  adequate  remedy  at  law  comes  now  too  late. 

There  is  another  question  raised  by  counsel  for  appel- 
lants, which  is  not  without  difficulty.  The  decree  ordered 
payment  of  rent,  not  only  such  as  had  accrued  before  the 
filing  of  the  bill  of  complaint,  but  also  rent  which  had 
accrued  during  the  pendency  of  the  suit.  No  supplemental 
bill  was  filed.  It  is  contended  by  counsel  for  appellants 
that  this  new  ground  of  recovery,  which  had  arisen  after 
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the  filing  of  the  original  bill,  could  not  be  made  the  basis  of 
distinct,  affirmative  relief  without  a  supplemental  bill.  On 
the  other  hand,  the  counsel  for  appellees  contend  that 
equity  jurisdiction  having  once  attached,  the  court,  having 
the  subject-matter  before  it,  could  proceed  to  do  complete 
justice  between  the  parties,  even  to  the  including  of  matters 
arising  subsequent  to  the  filing  of  the  bill,  and  without 
necessity  of  supplemental  bill.  There  is  apparent  authority 
to  support  each  contention.  The  general  rule  is  doubtless 
that  new  matter,  arising  after  the  commencement  of  the 
suit,  must  be  brought  before  the  court  by  supplemental  bill 
if  such  new  matter  is  to  be  made  the  basis  of  distinct  relief. 
In  the  early  decisions  this  rule  was  adhered  to  with  great 
strictness.  In  later  practice  it  was  relaxed,  as  applied  to 
accountings,  so  as  to  permit  accountings  to  cover  periods 
pendente  lite  and  down  to  the  time  of  the  decree.  Barfield 
v.  Kelly,  4  Russ.  355. 

This  relaxation  of  the  rule  in  modern  practice  has  been 
applied  also  to  suits  for  foreclosure  of  mortgages.  Brown 
v.  Miner,  21  111.  App.  60;  affirmed  in  128  111.  148;  Rhodes 
v.  The  M.  S.  &  L.  Co.,  63  111.  App.  77;  Lowenstein  v.  Rapp, 
67  111.  App.  678. 

The  question  is  presented  as  to  whether  the  rule  has  been 
so  far  relaxed  or  abandoned  that  in  this  case  the  court 
might  decree  a  recovery  of  rent  which  was  not  due  when 
the  bill  was  filed,  but  became  due  subsequently,  and  this, 
upon  the  allegations  of  the  original  bill  of  complaint,  with- 
out a  supplemental  bill.  No  accounting  is  prayed  for  by 
the  bill  or  ordered  by  the  decree.  The  bill  simply  prays 
for  a  money  judgment.  The  original  bill  prayed  for  a 
decree  for  all  rent  which  might  be  due  at  the  time  of  decree, 
but  it  did  not,  as  it  could  not,  allege  a  condition  of  facts 
which  would  make  such  rent  recoverable.  On  the  filing  of  the 
bill  it  was  not  known,  and  could  not  be,  whether  rent  would 
ever  become  due  for  the  months  which  were  in  futuro.  A 
leasing  to  another,  destruction  of  the  building,  or  other  con- 
tingencies, might  prevent  any  ground  of  recovery  from 
ever  accruing.    If  the  rule  as  to  pleading  new  matter,  aris- 
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ing  after  bill  filed,  has  any  force  whatever  in  our  present 
practice,  it  would  seem  that  these  matters  could  not  have 
been  properly  made  part  of  the  original  bill  by  a  sort  of 
anticipatory  pleading,  but  should  have  been  presented  by  a 
supplemental  bill.  The  decree  finds  rent  due  for  the  months 
after  the  bill  of  complaint  was  filed,  and  gives  judgment 
therefor.  There  is  no  allegation  contained  in  the  bill  that 
such  amounts  are  due,  and  the  decree  is  therefore  without 
any  allegation  to  support  it  in  this  behalf. 

While  it  is  true  that  in  suits  in  equity  the  right  to  decree 
is  not  limited  to  the  facts  as  they  existed  at  the  commence- 
ment of  the  suit,  and  the  relief  administered  may  be  such 
as  the  nature  of  the  case  and  the  facts,  as  they  exist  at  the 
close  of  the  litigation,  demand,  yet  it  is  the  established 
rule  of  chancery  practice  that  such  of  the  facts  as  have 
arisen  after  the  bill  is  filed  must,  if  made  the  basis  of  relief, 
be  presented  to  the  court  by  supplemental  bill.  Burke  v. 
Smith,  15  111.  158;  Mix  v.  Beach,  46  111.  311;  Fahs  v.  Koberts, 
54  111.  192;  Miller  v.  Cook,  135  111.  190;  Hughes  v.  Came, 
Idem,  519;  McDonald  v.  Asay,  139  111.  123;  Fisher  v.  Hol- 
dem,  84  Mich.  494;  Candler  v.  Pettitt,  1  Paige,  168;  Staf- 
ford v.  Howlett,  Idem,  200;  Wray  v.  Hutchinson,  2  Myl. 
&  K.  235. 

If  the  suit  for  this  rent  had  been  brought  at  law,  where  it 
perhaps  should  have  been  brought  (Bulkley  v.  Devine,  127 
111.  406),  and  must  have  been  if  insisted  upon  below,  no  rent 
could  have  been  recovered  except  such  as  had  accrued 
before  suit  brought.  Having  selected  a  court  of  equity 
and  succeeded  in  maintaining  the  suit  there,  appellees  should 
be  held  to  comply  with  the  rules  of  chancery  practice. 

The  fact  that  appellants  participated  in  the  hearing 
before  the  master  is  of  no  consequence,  for  the  difficulty  is 
that  decree  for  subsequent  rent  is  based  upon  facts  not 
alleged. 

The  writer  is  of  opinion  that  the  decree  should,  to  this 
extent,  be  reversed,  and  otherwise  affirmed.    The  majority 

of  the  court  being  of  opinion  that  the  decree  should  be 

altogether  approved,  it  is  affirmed. 
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Justice  Windes  and  Justice  Adams  concurring. 

After  the  making  of  the  original  master's  report  and  be- 
fore the  entry  of  the  final  decree,  on  motion  of  complainants 
and  notice  to  defendants,  the  chancellor  referred  the  cause 
back  for  the  sole  purpose  of  taking  evidence  in  ^regard  to  the 
payment  or  non-payment  of  rent  by  the  defendants  "  since 
December,  1894,  for  the  premises  mentioned  and  described 
in  the  bill,"  etc.,  and  directing  the  master  to  make  "  his 
finding  as  to  said  fact  of  payment  or  non-payment  of 
said  rent  and  the  amount  of  rent  due  from  said  defendants 
to  said  complainants  for  said  premises,"  etc. 

Also  after  the  order  of  reference  was  made,  defendants 
asked  to  file  an  amended  answer,  which  was  refused,  and 
the  order  of  re-reference  was  amended  so  as  to  require  the 
master  "  to  take  evidence  and  ascertain  and  report  to  the 
court  the  amount  of  rent  due  the  complainant,  under  the 
lease  in  question  in  said  cause,  up  to  the  date  of  making  his 
report  under  this  order.  And  that  at  the  hearing  before 
said  master  the  defendants  shall  be  allowed  and  permitted 
to  make  any  and  all  defenses,  legal  or  equitable,  which  they 
may  have  as  to  the  rent  due  and  unpaid  under  the  terms  of 
said  lease  exoept  so  far  as  such  defenses  are  inconsistent  with 
the  findings  of  said  master  in  his  report  heretofore  made  to 
this  court  upon  any  other  matter  than  the  amount  of  rent 
due  under  said  lease." 

On  the  re-reference,  besides  the  evidence  offered  by  com- 
plainant, defendants  offered  evidence  tending  to  show  a 
vacation  and  surrender  of  the  demised  premises  to  the  agent 
of  complainant  on  April  30,  1895,  which  was  about  four 
months  after  the  time  to  which  they  had  paid  rent,  and  the 
master  found  that  they  did  vacate  the  premises,  but  "  with- 
out any  sufficient  reason  therefor."  The  full  terms  of  the 
lease  are  set  up  in  the  original  bill,  and  it  prays  for  a  decree 
for  all  rents  which  shall  have  accrued  and  remain  unpaid  at 
the  time  of  entering  the  decree. 

It  will  thus  be  seen  that  the  defendants,  appellants  herein, 
have  had  every  opportunity  which  could  possibly  have  been 
afforded  them  by  the  most  specific  and  technical  pleading) 
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of  presenting  any  defense  which  they  had  to  the  claim  of 
complainant  for  rent  which  became  due  after  the  filing  of 
the  bilL  The  general  rale  is,  no  doubt,  that  relief  given 
must  be  based  upon  allegations  made,  but  the  Supreme 
Court  has  made  exceptions  to  the  rule,  as  have  also  other 
courts  of  the  highest  respectability.  Besides  the  cases  of 
accounting  and  in  the  foreclosure  of  mortgages  mentioned 
by  Mr.  Presiding  Justice  Sears  in  his  opinion,  the  following 
cases,  relating  to  other  and  quite  different  subjects  of  relief, 
recognize  exceptions  to  the  rule,  viz.:  Brown  v.  Minor,  128 
111.  157;  Sherman  v.  Foster,  158  N.  Y.  587-93,  and  cases 
cited;  Peck  v.  Goodberlett,  109  N.  Y.  180-9;  Worrall  v. 
Munn,  38  N.  Y.  137-48. 

If  it  was  an  error  to  decree  the  payment  of  the  rent 
which  became  due  after  the  filing  of  the  bill,  it  was  error 
without  prejudice,  and  therefore  can  not  avail  appellants. 


Frank  R.  Utley  and  Charles  M.  McMahon  y.  William  A. 
Cameron,  Trustee. 

1.  Practice— -Motions  to  Set  Aside  Defaults. —The  court  has  no  juris- 
diction ot  a  motion  to  set  aside  a  judgment  rendered  at  the  next  preced- 
ing term,  except  on  some  ground  which  would  be  sufficient  for  setting 
it  aside  on  writ  of  error  coram  nobis. 

2.  Presumptions— That  the  Court  Acted  Correctly.— Where  the 
record  fails  to  show  to  the  contrary  the  presumption  is  that  the  court 
below  acted  correctly,  and  will  prevail  until  an  error  is  shown  to  have 
jbeen  committed. 

3.  Error  Corah  Nobis—  What  May  be  Assigned  Upon.— Only  errors 
of  fact  may  be  assigned  in  support  of  a  writ  of  error  coram  nobis. 

Error  to  the  Circuit  Court  of  Cook  County;  the  Hon.  Elbridgb 
Han'bct,  Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1899. 
Affirmed    Opinion  filed  February  5,  1900. 

Burras  &  Wilooxon,  attorneys  for  plaintiffs  in  error. 
Parkrr  &  Pain,  attorneys  for  defendant  in  error. 


72  Appellate  Courts  of  Illinois. 

Vol.  87.]  Utley  v.  Cameron. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

Defendant  in  error  sued  plaintiffs  in  error  in  assumpsit 
for  the  alleged  breach  of  a  written  contract.  Summons 
issued  September  8, 1898,  returnable  to  the  September  term, 
1898,  of  the  court,  which  term  commenced  September  19th. 
Service  was  had  on  Frank  K.  Utley  September  8th,  and  on 
Charles  M.  McMahon,  the  other  plaintiff  in  error,  September 
12, 1898.  October  12, 1898,  an  order  was  entered  extending 
the  time  to  file  appearance  or  plead  to  October  20,  1898. 
The  transcript,  under  date  October  20, 1898,  contains  the 
following : 

"  And  afterwards,  to  wit,  on  the  20th  day  of  October,  A. 
D.  1898,  two  certain  demurrers  were  filed  in  the  office  of  the 
clerk  of  said  court  by  Burras  and  Wilcoxon.  And  there- 
upon, on  the  same  day,  to  wit,  the  20th  day  of  October,  A. 
D.  1898,  a  certain  appearance  of  Utley  and  McMahon  was 
filed  in  the  office  of  the  clerk  of  said  court  by  Burras  and 
Wilcoxon." 

October  20, 1898,  an  order  defaulting  plaintiffs  in  error  for 
want  of  a  plea  was  entered,  and  November  19,  1898,  at  the 
October  term,  1898,  of  the  court,  the  court  assessed  the 
damages  of  defendant  in  error  at  the  sum  of  $2,000,  and 
rendered  judgment  accordingly.  December  17,  1898,  the 
same  being  one  of  the  days  of  the  November  term,  1898,  of 
the  court,  plaintiffs  in  error  moved  the  court  "  to  amend  the 
record  herein  by  expunging  therefrom  the  order  entered 
herein  October  20, 1898,  defaulting  them  for  want  of  a  plea, 
and  to  set  aside  the  judgment  rendered  herein  on  said  order 
of  default  November  19, 1898,  to  recall  the  execution  issued 
upon  said  judgment,  and  to  release  any  levy  that  may  have 
been  made  by  virtue  of  said  execution." 

In  support  of  this  motion  plaintiffs  in  error  filed  the  affi- 
davits of  H.  T.  Wilcoxon  and  Charles  H.  Burras.  Wilcoxon 
deposed,  in  substance,  that  the  affiant  is  a  member  of  the 
firm  of  Burras  &  Wilcoxon,  attorneys  for  Utley  and  Mc- 
Mahon; that  October  15, 1898,  he  prepared  separate  general 
demurrers  to  the  declaration  for  each  of  said  parties,  and 
left  them  with  Charles  H.  Burras,  his  partner;  that  he  left 
the  city  of  Chicago  October  15, 1898,  and  returned  October 
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20, 1898,  and  on  his  return  asked  Burras,  his  partner,  whether 
he  had  filed  the  demurrers,  and  Burras  said  he  had;  that 
affiant  had  no  knowledge  of  the  order  of  default,  or  of  the 
final  judgment,  till  December  10,  1S98,  when  he  called  on 
the  attorneys  for  defendant  in  error  to  procure  from  them 
a  stipulation  to  set  aside  the  default;  that  they  not  being  in, 
he  again  called  on  them  December  12, 1898,  to  procure  such 
stipulation;  when  they  informed  him  that  they  would  look 
into  the  record  and,  if  satisfied  that  it  should  be  done,  they 
would  sign  such  stipulation;  that  December  13,  1898,  said 
attorneys  refused  to  sign  the  stipulation.  Affiant  further 
says  that  the  register  in  the  office  of  the  clerk  of  the  court 
shows  that  appearances  of  and  separate  demurrers  for 
Utley  and  McMahon  were  filed  by  their  attorneys,  Burras 
&  Wilcoxon.  October  20,  1898,  and  that  the  office  docket  of 
Burras  &  Wilcoxon  shows  that  said  appearances  and  de- 
murrers were  filed  October  20,  1898,  and  that  affiant  is 
informed  by  Burras  and  believes  that  said  appearances  and 
demurrers  were  so  filed  before  the  hour  of  9:30  a.  m.,  and 
before  the  opening  of  court,  October  20, 1898. 

C.  H.  Burras  deposes  that  October  20,  1898,  before  the 
hour  of  9:30  a.  m.,  and  before  the  opening  of  court,  he  filed 
with  the  clerk  the  appearances  of  Utley  and  McMahon,  and 
also  separate  demurrers  to  the  declaration  for  each  of  them, 
and  that  he  had  no  knowledge  of  the  order  of  default  or  final 
judgment  until  December  20,  1898,  and  had  no  occasion  to 
examine  and  did  not  examine  the  files  after  October  20, 
1898.     This  affidavit  was  sworn  to  December  14,  1898. 

Following  the  last  mentioned  affidavit,  in  the  bill  of 
exceptions,  is  another  affidavit  of  C.  H.  Burras,  which  pur- 
ports to  set  up  defense  on  the  merits,  the  jurat  to  which 
affidavit  is  as  follows : 

"Subscribed  and  sworn  to  before  me  this  21st  day  of 
December,  1898. 

0.  H.  Burras, 
[Seal.]  H.  H.  Cazier, 

Notary  Public." 

December  17,  1898,  the  court  overruled  the  motion  of 
plaintiff 8  in  error  to  expunge  from  the  record  the  order  of 
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default,  and  set  aside  the  judgment,  etc.,  and  to  reverse  this 
ruling  is  the  object  of  this  suit. 

The  motion  having  been  made  at  the  November  term, 
1898,  of  the  court,  the  court  had  no  jurisdiction  to  set  aside 
the  judgment  rendered  at  the  next  preceding  October  term, 
except  on  some  ground  which  would  be  sufficient  for  set- 
ting it  aside  on  writ  of  error  coram  nobis.  Counsel  for 
plaintiffs  in  error  contend  that  there  is  such  ground,  citing 
Lyon  v.  Barney,  1  Scam.  387.    In  that  case  the  court  says : 

"The  record,  which  is  our  only  means  of  ascertaining  the 
facts  in  the  cause,  shows  the  plea  to  have  been  entered 
previous  to  the  rendition  of  the  judgment.  In  order  of 
time  it  precedes  the  judgment  on  the  record,  and  no  pre- 
sumption can  be  raised  to  contradict  the  record." 

It  is  evident  from  the  language  quoted  that  there  was  a 
plea  in  the  record  of  the  case  cited,  and  also  that  the  court 
was  able  to  determine  from  the  record  that  the  plea  was 
filed  before  judgment  was  rendered.  In  the  present  case 
there  is  no  demurrer  in  the  record,  nor  are  we  able  to  deter- 
mine from  the  record  that  there  was  a  demurrer  filed  before 
the  order  was  entered  defaulting  plaintiffs  in  error.  The 
entry,  "  two  certain  demurrers  were  filed,"  etc.,  is  under  the 
date  October  20, 1898.  Next  after  this  entry  in  the  record, 
under  the  date  November  19,  1898,  is  the  assessment  of 
damages  at  the  sum  of  $2,000,  and  final  judgment  therefor, 
and  next  after  the  final  judgment,  under  date  October  20, 
1898,  is  the  defaulting  order.  Counsel  contend  that,  although 
the  entry  that  demurrers  were  filed  and  the  entry  of  the 
order  of  default  were  made  on  the  same  day,  yet,  as  the 
former  precedes  the  latter  in  the  transcript,  it  must  be  pre- 
sumed that  it  preceded  the  latter  in  point  of  time;  but  it 
conclusively  appears  from  the  transcript  that  the  proceed- 
ings do  not  appear  in  it  in  the  chronological  order  in  which 
they  occurred.  The  final  judgment  was  rendered  Novem- 
ber 19,  1898,  yet  in  the  transcript  it  precedes  the  order  of 
default,  which  was  entered  October  20,  1898. 

In  Schuh  v.  D'Oench  et  al.,  51  111.  85,  a  demurrer  to  the 
declaration  was  filed  and  a  default  entered  the  same  day, 
and  the  error  assigned  was  the  same  as  is  assigned  in  this 
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case.  The  only  difference  between  that  case  and  this  seems 
to  be  that  in  that  case  there  was  a  demurrer  in  the  record, 
while  in  this  there  is  none.    The  court  say : 

"  The  only  error  assigned  on  this  record  is  that  the  court 
below  rendered  judgment  by  default  when  defendant's 
demurrer  to  the  declaration  had  not  been  determined.  The 
demurrer  was  filed  on  the  7th  of  April,  and  the  default  was 
entered  on  the  same  day.  But  there  is  nothing  in  the  rec- 
ord from  which  it  can  be  determined  which  was  the  prior 
act.  Had  the  clerk  kept  a  minute  book  in  which  he  had 
noted  each  step  taken  in  the  progress  of  the  business  of  the 
court,  in  the  order  in  which  it  occurred,  there  would  have  * 
been  no  difficulty  in  knowing  which  was  the  precedent  act. 
But  in  the  absence  of  such  an  entry  we  are  left  to  conjec- 
ture alone,  and  it  would  not  be  proper  for  us  to  presume 
merely  from  the  fact  that  both  acts  were  of  the  same  date 
that  the  filing  of  the  demurrer  was  prior  in  point  of  time. 
We  must  presume  that  the  court  below  acted  correctly, 
until  error  is  shown  to  have  been  committed.  And  this 
record  fails  to  show  that  any  exists." 

In  making  up  a  transcript  it  is  usual  and  proper  for  the 
clerk  to  enter  in  the  transcript,  immediately  before  the  copy 
of  a  pleading,  the  date  when  it  was  filed,  which  date  he 
necessarily  gets  from  the  filing  mark  on  the  document.  In 
the  present  case,  there  being  no  demurrers  in  the  record,  we 
can  not  understand  from  the  record  from  what  source  he 
could  have  ascertained  that  "  two  certain  demurrers  were 
filed."  Pleadings  are  not  required  to  be  recorded  (1  S.  & 
C.'s  Stat.,  Chap  25,  Sec.  14);  the  clerk  was  only  authorized 
to  make  the  entry  in  case  the  demurrers  were  on  file  and 
copied  into  the  transcript,  and  if  the  demurrers  were  not  on 
file,  the  entry  would  seem  to  have  been  unauthorized. 

It  must  be  presumed  that  all  the  pleadings  in  the  cause 
were  before  the  court  when  the  order  of  default  was  made. 
The  order  expressly  adjudicates  that  plaintiffs  in  error  had 
failed  to  plead  to  the  declaration.  Such  is  the  record,  and 
it  can  not  be  contradicted  by  affidavits.  Lyon  v.  Barney, 
tupra;  Mains  v.  Cosner,  67  111.  536,  539. 

In  Crawford  v.  Williams,  1  Swan.  (Tenn.)  341, 346,  which 
was  error  coram  nobis,  the  court  say : 
uIt  is  true  that  nothing  can  be  assigned  for  error  in  fact 
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which  appeared  and  was  adjudged  in  the  former  suit,  or 
which  contradicts  the  record  of  that  suit.  Bac.  Ab.,  title, 
Error.  And  in  Birch  v.  Trist  it  is  said  that  the  error  in 
fact  must  be  of  such  a  nature  as,  if  true,  will  destroy  the 
plaintiff's  right  of  action.     8  East,  415." 

Only  errors  of  fact  can  be  assigned  in  support  of  a  writ 
of  error  coram  nobis.  Crawford  v.  Williams,  supra;  2  Tidd's 
Practice,  1136-7;  Maple  v.  Havenhill,  37  111.  App.  311,  314; 
Est.  of  J  no.  C.  Gould  v.  Watson,  80  lb.  292. 

If,  as  contended  by  counsel,  demurrers  were  filed,  then, 
in  legal  contemplation,  they  were  before  the  court  when  the 
order  defaulting  plaintiffs  in  error  was  entered,  and  the 
error  of  entering  that  order  without  first  passing  on  the 
demurrers,  was  an  error  of  law  which  can  not  be  questioned 
oil  error  coram  nobis.  The  reason  that  on  error  coram,  nobis, 
an  error  of  the  court  in  deciding  a  question  of  law  or  adju- 
dicating a  question  of  fact,  can  not  be  taken  advantage  of, 
is,  that  a  trial  court  can  not,  after  the  term  has  passed, 
review  its  decisions.  The  remedy  in  such  case  is  by  writ  of 
error  from  or  appeal  to  a  higher  tribunal. 

We  have  not  considered  the  affidavits,  for  reasons  here- 
tofore stated,  and  the  affidavit  sworn  to  December  21, 1898, 
could  not  be  considered  in  any  event,  because  the  order 
overruling  the  motion  of  plaintiffs  in  error  was  entered 
December  17,  1898,  four  days  before  the  affidavit  was  sworn 
to,  and  it  could  not  have  been  used  as  an  affidavit  on  the 
hearing,  and  therefore  the  matter  contained  in  it  could  not 
have  been  considered  by  the  trial  court  on  the  hearing  of 
the  motion. 

The  order  overruling  the  motion  of  plaintiffs  in  error  will 
be  affirmed. 


Matthew  W.  Pinkerton  and  Israel  W.  Bollinger  v.  Will- 
iam Sydnor. 

1.  Practice — Going  to  Trial  Without  Issue  Joined.— Where  the 
parties  to  a  civil  suit  go  to  trial  without  an  issue  of  fact  joined,  the 
irregularity  is  cured  by  the  verdict 

2.  Trials—  Unnecessary  Comments  by  the  Trial  Judge.— It  is  a  sal- 
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utary  rule  that  the  trial  judge  should,  during  a  trial,  refrain  from  any 
unnecessary  comments  which  might  tend  to  a  result  in  this  regard  prej- 
udicial to  any  litigant,  hut  when  it  becomes  unavoidable  in  the  proced- 
ure of  a  trial  to  impose  a  fine  upon  any  person  connected  therewith,  it 
can  not  be  held  that  this  should  of  itself  cause  a  mistrial,  merely  because 
the  occurrence  might  have  some  influence  upon  the  minds  of  the  jury. 
8.  Damages— $1£71  Not  Excessive.— Where  a  person  is  arrested 
without  legal  cause  and  unlawfully  detained  in  custody  for  three  days 
and  nightB  in  a  detective  agency,  a  verdict  for  $1,271  is  not  excessive. 

Error  to  the  Circuit  Court  of  Cook  County;  the  Han.  Elbridge 
Haxecy,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1899.    Affirmed.    Opinion  filed  February  5, 1900. 

Statement. — This  suit  was  brought  by  defendant  in  error 
to  recover  damages  for  an  alleged  unwarranted  arrest  and 
false  imprisonment  of  defendant  in  error  by  plaintiffs  in 
error  and  others  sued  jointly. 

The  evidence  discloses  that  defendant  in  error  was  em- 
ployed as  a  night  watchman  at  a  warehouse  of  which 
plaintiff  in  error  Bollinger  was  manager.  Sums  of  money 
had  been  stolen  from  the  safe  of  the  warehouse.  Bollinger 
employed  private  detectives  to  watch  the  premises  in  order 
to  discover  the  thief.  Brown  and  Perry,  the  two  detectives 
who  undertook  this  work,  were  hidden  in  the  warehouse  on 
the  night  of  November  24, 1894.  Sydnor,  the  defendant  in 
error,  while  upion  duty  as  watchman  on  that  night,  found 
the  door  of  the  safe  unlocked.  He  examined  it,  left  it 
unlocked,  and  went  to  other  parts  of  the  building  upon  his 
rounds  as  watchman.  When  he  returned  the  two  detect- 
ives arrested  him,  put  handcuffs  upon  him  and  took  him  to 
a  room  in  the  same  building,  where  he  met  Bollinger.  Bol- 
linger accused  him  of  the  thefts.  Sydnor  denied  any  guilt. 
He  was  then  taken  handcuffed  to  the  detective  office  of 
Matthew  W.  Pinkerton,  one  of  plaintiffs  in  error.  That 
night  he  was  chained  to  a  bed.  While  in  the  office  of 
Matthew  W.  Pinkerton,  the  latter  interviewed  him  and 
advised  him  to  confess,  and  suggested  that  if  he  would  tell 
about  the  money  that  Bollinger  would  give  him  back  his 
position.  Sydnor  protested  his  innocence.  He  was  detained 
a  prisoner  at  this  office  from  Tuesday  night,  when  he  was 
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arrested,  until  Saturday  morning,  when  he  was  discharged. 
During  this  period  he  was  taken  out  by  a  detective  to  get 
his  meals.  It  would  seem  that  after  the  first  night  of  his 
imprisonment  he  was  not  chained  to  his  bed. 

The  suit  was  discontinued  as  to  certain  defendants.  The 
other  defendants  demurred  to  the  declaration,  which  con- 
sisted of  three  counts.  This  demurrer  was  sustained  as  to 
the  third  count  only.  Defendant  Bollinger,  plaintiff  in  error 
here,  then  pleaded  the  general  issue  as  to  the  first  and  sec- 
ond counts  of  the  declaration.  No  plea  was  ever  filed  by 
Pinkerton,  nor  was  there  any  rule  upon  him  to  plead,  nor 
was  any  order  of  default  entered. 

The  cause  was  reached  for  trial  and  the  plaintiff,  defend- 
ant in  error  here,  appeared.  Mr.  Brace  appeared  as  counsel 
for  Bollinger.  At  the  commencement  of  the  trial  no  one 
appeared  for  Pinkerton.  Neither  Bollinger  nor  Pinkerton 
were  present  in  person.  After  a  jury  had  been  impaneled 
and  the  defendant  in  error  had  been  called  as  a  witness  and 
had  testified  upon  his  direct  examination,  Mr.  Beattie,  coun- 
sel for  Pinkerton,  came  into  the  court  room.  Defendant  in 
error  was  cross-examined  at  length  by  counsel  for  Bollin- 
ger and  by  counsel  for  Pinkerton.  After  the  testimony  of 
defendant  in  error  was  given,  one  witness  was  examined  as 
to  a  question  of  identity.  The  counsel  for  all  the  parties 
made  their  arguments  to  the  jury.  At  the  close  of  these 
arguments,  Bollinger  entered  the  court  room.  Counsel  for 
Bollinger  requested  the  court  to  permit  his  client  to  be 
examined  as  a  witness  in  his  own  behalf.  This  was  denied 
by  the  court.  Counsel  for  Pinkerton  objected  to  the  lan- 
guage of  the  court  in  ruling  upon  the  request,  and  the  court 
imposed  a  fine  upon  the  counsel  thus  objecting,  holding, 
evidently,  that  the  language  in  which  the  objection  was 
couched  was  a  contempt  of  the  court.  The  colloquy  between 
court  and  counsel  was  as  follows.  Counsel  for  Bollinger  in 
urging  his  request  that  the  latter  be  permitted  to  testify, 
said  among  other  things : 

"We  submit  it  would  serve  the  purposes  of  justice,  al- 
though he  came  into  the  court  room  a  tew  minutes  late,  to 
examine  him." 
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Thereupon  the  court  said : 

u  It  is  not  a  few  minutes  late.  The  case  is  all  closed. 
Now,  if  1  open  the  case  again,  I  have  got  to  open  the  case, 
not  only  to  near  this  testimony,  but  testimony  on  the  other 
side  and  all  the  arguments  over  again.  I  don't  know  but 
what  he  was  right  out  in  the  hall  there."    • 

Thereupon  Mr.  Brace  said: 

"  We  will  show  by  him  what  caused  his  delay,  and  that 
he  got  here  as  soon  as  he  possibly  could;  as  soon  as  it  was 
physically  possible." 

Thereupon  the  court  said  : 

"  I  never  could  do  business  here,  and  no  court  could,  if 
parties  could  go  away  or  stay  away  whenever  the  case  was 
called,  and  then  come  in  after  finding  out  what  the  testi- 
mony was  and  what  the  arguments  were." 

Thereupon  Mr.  Beattie  said : 

"  I  don't  think  the  remarks  of  your  honor  are  fair,  and  I 
desire  to  except  to  that  remark  of  your  honor  in  the  pres- 
ence of  the  jury." 

Thereupon  the  court  said  : 

"  Mr.  Clerk,  fine  Mr.  Beattie  twenty-five  dollars  for  con- 
tempt of  court,  and  let  him  stand  committed  until  the  fine 
is  paid.     Mr.  Bailiff,  see  that  the  fine  is  paid." 

Thereupon  Mr.  Beattie  said : 

"  Please  allow  an  exception  to  that  order  to  go  into  the 
record." 

All  of  which  matters,  following  the  arguments  of  counsel, 
took  place  in  the  presence  and  hearing  of  the  jury.  There- 
after the  court  gave  to  the  jury  the  following  instruction : 

"  If  the  jury  find  from  the  evidence  that  the  defendant 
caused  the  arrest  of  the  plaintiff  as  charged  in  the  declara- 
tion, then  they  will  find  the  defendants  guilty  and  assess 
the  plaintiff's  damages  at  such  sum  as  they  may  find  from 
the  evidence  he  should  receive,  not  to  exceed  the  sum  of 
$5,000." 

The  jury  found  the  plaintiffs  in  error  guilty  and  assessed 
the  damages  at  $1,271. 

Upon  motion  for  a  new  trial  an  affidavit  by  plaintiff  in 
error  Bollinger  was  presented,  by  which  it  was  alleged, 
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among  other  things,  that  the  affiant  had  first  learned  that 
the  cause  was  about  to  be  called  for  trial  a  few  minutes 
before  10  a.  m.;  that  he  proceeded  at  once  to  the  court 
room,  arrived  about  10:45  a.  m.,  and  found  that  the  case 
had  been  "  tried  and  disposed  of,"  excepting  arguments  of 
counsel.  It  is  also  alleged  in  this  affidavit  that  when  affi- 
ant Bollinger  met  the  defendant  in  error  in  custody  of  the 
two  private  detectives  the  evening  of  the  arrest,  the  detect- 
ives informed  affiant,  in  presence  of  defendant  in  error, 
that  they  had  seen  the  latter  open  the  doors  of  the  safe; 
that  he  had  keys  in  his  hand;  that  he  opened  affiant's  office 
desk,  but  that  the  detectives  were  unable  to  see  whether 
he  took  anything  from  safe  or  desk.  It  is  also  alleged  in 
the  affidavit  that  after  his  arrest,  defendant  in  error  was 
about  to  be  taken  to  a  police  station,  when  he  begged  to  be 
taken  to  the  detective  agency  rather  than  to  the  station. 
That  he  was  then  taken  to  the  detective  office  and  allowed 
to  remain  there  at  his  own  request,  and  as  an  alternative  to 
going  to  a  police  station.  The  affiant  alleged  also  that  he 
talked  with  plaintiff  in  error  upon  the  following  day,  and 
that  he  then  "  expressed  himself  as  having  been  well  treated 
and  being  satisfied  with  his  treatment,  except  that  he 
desired  haste  to  be  made  in  investigating  his  case." 

A  motion  for  a  new  trial  and  a  motion  in  arrest  of  judg- 
ment were  overruled,  and  judgment  was  rendered  upon  the 
verdict,  from  which  judgment  this  appeal  is  prosecuted. 

C.  Stuart  Bbattib,  for  plaintiffs  in  error. 

Edward  H.  Morris,  attorney  for  defendant  in  error. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of 
the  court. 

It  is  assigned  as  error  that  the  trial  court  erred  in  over- 
ruling the  motion  in  arrest  of  judgment,  because  it  appears 
from  the  record  that  when  the  cause  was  put  upon  trial  no 
pleas  had  been  filed  by  plaintiff  in  error  Pinkerton,  no  rule 
upon  him  to  plead  had  been  entered,  and  his  default  had  not 
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been  taken.  It  was  undoubtedly  irregular  practice  to  pro-  , 
ceed  to  a  trial  of  an  issue  of  fact  when  no  such  issue  had 
been  presented  by  the  pleadings,  so  far  as  this  one  plaint- 
iff in  error  is  concerned,  but  the  error  can  not  now  be 
availed  of  by  plaintiff  in  error.  He  had  not  pleaded,  but 
through  his  counsel  he  appeared  at  the  trial  and  took  part 
therein.  There  was  no  issue  of  fact  as  to  his  case  formulated 
by  the  pleadings,  but  by  his  conduct  he  treated  the  cause 
as  presenting  the  issue  upon  which  the  cause  was  submitted 
to  the  jury.  After  a  trial  of  the  merits,  in  which  he  partic- 
ipated, he  can  not  now  be  heard  to  complain  that  there  was 
no  issue  to  be  tried.  If  the  trial  had  resulted  in  a  ver- 
dict of  not  guilty,  the  defendant  in  error,  plaintiff  below, 
could  not  have  been  heard  to  object  that  there  was  no  issue 
to  be  tried,  after  he  had  participated  in  the  trial  of  the  issue 
of  guilty  or  not  guilty;  nor  can  plaintiff  in  error,  under 
like  circumstances,  be  heard  to  make  such  complaint  after 
a  verdict  of  guilty.  The  question  was  not  raised  in  the 
court  below  until  after  verdict.  The  irregularity  was  cured 
by  verdict.  Brazzle  v.  Usher,  1  111.  35;  Ross  v.  Reddick,  2 
111.  73;  Graham  v.  Dixon,  4  111.  115;  Armstrong  v.  Mack, 
17  111.  166;  Strohm  v.  Hayes,  70  111.41;  Gibbie  v.  Mooney, 
22  111.  App.  369. 

It  is  assigned  as  error,  and  urged  here,  that  the  trial  court 
erred  in  using  language  in  the  presence  and  hearing  of  the 
jury  which  was  calculated  to  prejudice  the  rights  of  plaint- 
iffs in  error,  and  that  the  action  of  the  court  in  imposing  a 
fine  upon  one  of  counsel  was  also  calculated  to  cause  such 
prejudice. 

The  propriety  of  the  action  of  the  court  in  imposing  a 
fine  upon  counsel  is  not  here  involved;  the  only  question 
here  being  as  to  whether  the  action  of  the  court,  in  the 
presence  and  hearing  of  the  jury,  and  the  language  of  the 
court,  were  so  far  likely  to  prejudice  the  right  of  plaintiff 
in  error  to  a  fair  trial  as  to  be  ground  of  reversal.  We  are 
aware  that  juries  are  sensitive  bodies,  and  that  slight  things 
are  likely  to  influence  them  in  their  disposition  toward  liti- 
gants.   It  is,  therefore,  a  salutary  rule  that  the  trial  judge 
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should,  during  the  trial,  refrain  from  any  unnecessary  com- 
ments which  might  tend  to  a  result  in  this  regard  prejudi- 
cial to  any  litigant.  But  when  it  becomes  unavoidable  in 
the  procedure  of  a  trial  to  impose  a  fine  upon  any  person 
connected  therewith,  it  can  not  be  held  that  this  should  of 
itself  cause  ^mistrial  pierely  because  the  occurrence  might 
have  some  influence  upon  the  minds  of  the  jury.  The  pro- 
priety of  the  fine  itself  not  being  here  involved  we  can  not 
siy  that  the  language  of  the  court  in  making  the  order  was 
of  itself  sufficient  to  constitute  reversible  error.  Nor  do 
we  think  that  the  comments  of  the  court,  in  denying  the 
request  to  permit  Bollinger  to  testify,  were  so  far  preju- 
dicial to  plaintiff  in  error  as  to  warrant  a  reversal.  The 
probable  effect  of  any  such  comtnents  must  be  measured 
largely  by  the  facts  of  the  case  presented.  The  facts  of 
this  case  are  such  that  we  feel  it  safe  to  assume  that  the 
result  of  the  trial  could  have  been  no  different  had  the  lan- 
guage objected  to  not  been  used. 

It  is  urged  that  the  instruction  given  to  the  jury  is  erro- 
neous. We  are  of  opinion  that  this  contention  can  not  bo 
maintained.  Pinkerton  is  shown,  by  the  evidence,  to  have 
been  not  only  in  the  position  of  one  who  ratified  the  acts 
done  by  the  two  detectives,  Brown  and  Perry,  but,  as  well, 
t~>  have  been  a  principal  in  the  causing  of  the  continuance 
of  the  unlawful  imprisonment  from  Wednesday  until  Sat- 
urday. He  knew  that  Sydnor  was  improperly  imprisoned 
within  his  office  on  Wednesday,  at  which  time  he  talked 
with  him  and  endeavored  to  get  a  confession  of  guilt  from 
him.  Upon  failure  to  obtain  such  confession,  Pinkerton 
permitted  the  unlawful  imprisonment  to  continue  in  his 
premises,  and  presumably,  by  his  authority,  until  Saturday 
morning.  The  facts  here  to  charge  him  as  a  principal  are 
much  like  the  facts  disclosed  by  the  decision  in  Pinkerton 
v.  Martin,  82  111.  A  pp.  589,  wherein  the  court,  speaking 
through  Mr.  Justice  ,Qrabtree,  sajd  :  •  ' 

"  We  are  satisfied,  from  the  evidence,  that  he  is  respon- 
sible for  the  conduct  of  his  employes  in  the  treatment  of 
appellee  from  the  time  he  was  arrested  until  his  final  dis- 
charge from  their  custody.     One  ordering  an  illegal  arrest 
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and  confinement  in  his  own  office,  by  his  own  employes, 
ought  not  to  be  permitted  to  escape  responsibility,  if  out- 
rage is  committed,  on  the  ground  that  he  did  not  specifically 
oi3er  it." 

It  is  true  that  in  the  case  here  there  is  no  positive  evi- 
dence that  the  men,  Brown  and  Perry,  who  made  the 
arrest,  were  employes  of  Pinkerton.  But  from  the  facts 
that  defendant  in  error  was  taken  to  the  office  of  Pinker- 
ton and  that  he  was  there  interviewed  by  the  latter,  and 
that  his  imprisonment  was  thereafter  continued  in  the  office 
of  Pinkerton,  the  jury  might  fairly  infer  that  the  treatment 
of  the  defendant  in  error,  at  least  after  he  was  brought  to 
the  office,  was  by  authority  of  Pinkerton.  No  showing  to 
the  contrary  was  made,  either  at  the  trial  or  upon  the  motion 
for  a  new  trial.  The  instruction,  therefore,  was  not  erro- 
neous, as  being  applicable  only  to  a  condition  of  facts  not 
warranted  by  the  evidence.  No  other  objection  to  the 
instruction  is  argued. 

We  are  of  opinion  that  the  evidence  is  sufficient  to  sup- 
port the  verdict,  both  as  to  liability  and  as  to  the  amount 
of  damages  awarded. 

There  is  no  evidence  showing  a  pecuniary  loss  of  the 
amount  awarded;  but  the  case  is  one  which  warrants  the 
granting  of  damages  for  injury  to  the  defendant  in  error 
beyond  the  mere  matter  of  money  loss,  and,  as  well,  the 
inflicting  of  damages  as  smart  money. 

It  is  conceded  that  the  arrest  and  the  imprisonment  which 
followed  were  without  warrant  of  law.  It  is  not  contended 
that  defendant  in  error  was  guilty  of  the  charge  which  was 
made  against  him.    In  the  affidavit  of  Bollinger  it  is  stated : 

"After  plaintiff  had  been  in  custody  for  some  three  days, 
it  was  learned  that  nothing  was  taken  from  the  safe  on  the 
night  that  said  operatives  arrested  plaintiff,  and  as  it  was 
not  possible  to  identify  plaintiff  with  the  previous  losses  of 
money  from  said  safe,  he  was  released  from  custody  by  the 
operatives  of  said  detective  agenc}7." 

In  consideration  of  the  gravity  of  the  wrong  done  to 
defendant  in  error,  we  are  of  opinion  that  the  verdict  was 
moderate  in  amount 
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The  only  remaining  question  is  as  to  whether  the  court 
erred  in  not  granting  a  new  trial  because  of  the  showing 
made  by  the  affidavit  of  Bollinger. 

The  only  attempt  to  disclose  to  the  court  any  ground  of 
defense  to  the  action  is  by  this  affidavit.  Taking  all  that 
it  contains  as  true,  and  assuming  that  it  should  be  con- 
sidered, although  no  motion  for  a  continuance  was  made 
upon  the  ground  of  Bollinger's  absence,  yet  the  contents  of 
the  affidavit  make  no  showing  which  would  question  the 
liability  of  the  plaintiffs  in  error  or  the  right  of  defendant 
in  error  to  the  recovery.    The  judgment  is  affirmed. 


Otto  Reiss  v.  Jacob  N.  Schemer  et  al. 

1.  Building  Contracts—  What  is  Not  a  Deviation.— A  subsequent 
agreement  between  the  parties  to  a  building  contract  to  substitute 
"cherry  for  oak  in  the  front  parlor,"  is  not  a  deviation  from  a  building 
contract  containing  a  provision  that  the  owner  may  make  alterations 
by  adding,  omitting  or  deviating  from  the  stated  plans,  drawings  and 
specifications,  or  either  of  them,  which  he  shall  deem  proper  and  the 
architect  shall  advise,  without  impairing  the  validity  of  such  contract. 

2.  Same— What  is  Not  a  Modification.— A  subsequent  agreement  be- 
tween the  parties  to  a  building  contract  to  erect  a  barn  on  the  same 
premises  can  not  be  said  to  be  a  modification  of  a  prior  contract  to  erect 
a  residence. 

8.  Payments— Appropriation  of,  etc.— It  is  not  necessary  that  the 
appropriation  of  the  payment  should  be  made  by  an  express  declaration 
of  the  debtor;  if  his  intention  can  be  clearly  gathered  from  the  circum- 
stances of  the  case,  the  creditor  is  bound  by  it 

4.  Same—  What  Amounts  to  an  Appropriation  by  the  Debtor.— It 
the  debtor,  at  the  time  of  making  a  payment,  makes  an  entry  in  his 
book,  stating  such  payment  to  be  on  a  particular  account,  and  shows 
the  entry  to  the  creditor,  this  is  a  sufficient  appropriation  by  the  debtor. 

5.  Same— Right  of  Appropriation  Exercised  by  Entries  in  Books. — 
The  right  of  election  of  appropriation  of  a  payment  is  not  conclusively 
exercised  by  entries  in  the  books  of  either  party  until  those  entries  are 
communicated  to  the  other  party. 

Error  to  the  Circuit  Court  of  Cook  County;  the  Hon.  Richard  W. 
Clifford,  Judge,  presiding.    Heard  in  this  court  at  the  March  term, 
1809.    Affirmed  in  part  and  reversed  in  part,  with  directions.    Opinion 
February  5,  1900. 
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Ives,  Mason  &  Wyman,  attorneys  for  plaintiff  in  error. 

Dunn  &  Byron,  attorneys  for  defendants  in  error. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

Jacob  N.  Schemer  and  others,  defendants  in  error,  filed  a 
petition  for  mechanics'  liens  on  certain  premises  described 
in  the  petition,  against  Joseph  P.  Holzbauer,  the  owner  of 
said  premises,  Otto  Reiss,  plaintiff  in  error,  Julius  So-hilling 
and  others.  The  issues  having  been  made  up,  the  cause 
was  referred  to  the  master  to  take  proofs  and  report.  The 
master  in  his  report  recommended,  among  other  things, 
that  a  trust  deed  of  the  premises  held  by  plaintiff  in  error, 
and  by  virtue  of  which  he  claimed  a  lien,  should  be  released, 
as  a  cloud  on  the  title.  The  court  overruled  Reiss'  excep- 
tions to  the  master's  report,  confirmed  the  report  and  dis- 
missed Reiss'  cross-bill  praying  relief  in  respect  to  his  trust 
deed. 

The  facts  are  substantially  as  follows:  May  17,1897, 
Jacob  N.  Schemer  and  Joseph  P.  Holzbauer  contracted  for 
the  erection  by  the  former  of  a  building  on  the  premises 
described  in  the  petition,  the  building  to  be  completed  on  or 
before  August  15, 1897,  for  the  consideration  of  $1,000,  pay- 
ment to  be  made  by  Schemer  to  Holzbauer,  as  follows : 
$1,500  when  the  roof  should  be  on;  $1,000  when  the  build- 
ing would  be  plastered;  $500  when  it  would  be  ready  for 
painting,  and  $1,000  when  it  would  be  completed,  delivered 
and  accepted.  The  contract  was,  at  the  time  it  was  made, 
formally  reduced  to  writing,  ready  for  the  signatures  of  the 
parties,  but  was  not  then  signed,  it  appearing  from  the  evi- 
dence that  the  parties  did  not  intend  to  sign  it,  but  intended 
it  merely  as  a  memorandum  of  their  agreement.  After  the 
agreement  was  reduced  to  writing,  and  about  May  19, 1897, 
it  was  further  agreed  between  Schemer  and  Holzbauer  that 
the  former  should  build  a  barn  on  the  premises  for  the  sum 
of  $150,  and  that  he  should  substitute  cherry  for  oak  in  the 
front  parlor  of  the  building  for  the  sum  of  $25.  This  latter 
agreement  was  not  reduced  to  writing.    At  the  time  of  the 
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agreements  mentioned  there  was  a  mortgage  on  Holzbauer's 
premises  to  secure  payment  of  the  sum  of  $500,  and  he,  in- 
tending to  borrow  money  to  make  the  improvements  con- 
tracted for  with  Schemer,  desired  to  remove  the  mortgage 
incumbrance,  and  for  this  purpose  he  borrowed  from  Scher- 
ner  $500,  and  with  that  sum  paid  the  money  secured  by  the 
mortgage.  Holzbauer  then,  through  John  C.  Krasa,  applied 
to  Theodore  Schintz  for  a  loan  on  the  property,  and  Schintz 
agreed  to  lend  him  $3,000,  but  required  that  Holzbauer  and 
Schemer  should  sign  the  writing  of  May  17th,  embodying 
the  terms  of  the  contract  between  them,  which  they  did. 
This  was  about  two  weeks  after  the  making  of  that  contract. 
May  24,  1897,  Joseph  Holzbauer  executed  and  delivered 
to  Schintz  two  principal  notes,  each  payable  to  his  own  order 
and  by  him  indorsed;  one  note  being  for  the  sum  of  $500, 
due  three  years  after  date,  with  interest  at  the  rate  of  seven 
per  cent  per  annum,  payable  semi-annually;  the  other  for 
the  sum  of  $2,500,  payable  and  indorsed  in  like  manner,  due 
five  years  after  date,  with  interest  at  the  rate  of  six  per  cent 
per  annum,  payable  semi-annually.  At  the  same  date  Holz- 
bauer executed  and  indorsed  notes  for  the  semi-annual  in- 
terest to  become  due  on  each  of  the  principal  notes.  Also, 
at  the  same  date  Holzbauer  and  his  wife,  Emma,  executed 
to  Theodore  Schintz  a  trust  deed  of  the  premises  described 
in  the  petition,  to  secure  the  payment  of  the  $500  note, 
which  was  recorded  June  23,  1897,  and  also  executed  to 
Schintz  a  trust  deed  of  the  same  premises  to  secure  the  pay- 
ment of  the  $2,500  note,  which  was  recorded  May  29, 1897. 
June  2,  1897,  Julius  Schilling  purchased  from  Schintz  the 
$500  note,  paying  therefor  $500.  In  the  latter  part  of  May, 
1897,  Otto  Eeiss  purchased  from  Schintz  the  $2,500  note, 
paying  therefor  $2,500.  July  16,  1897,  Schintz  gave  his 
check  to  Holzbauer,  payable  to  the  latter's  order,  for  the 
sum  of  $500,  which  check  Holzbauer  indorsed  and  delivered 
to  Schemer  about  July  17,  1897,  in  payment  of  the  $500 
theretofore  lent  to  him  by  Schemer  to  remove  the  incum- 
brance on  the  premises  prior  to  the  trust  deeds  in  question. 
The  Schintz  check  was  paid  and  the  $500  mentioned  in  it 
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was  all  the  money  which  Holzbauer  ever  received  from 
Schintz  on  account  of  his  notes  and  trust  deeds.  Each  of 
the  principal  notes  had  a  power  of  attorney  annexed  to  it, 
which  authorized  the  holder  to  declare  the  note  and  interest 
thereon  due,  and  confess  judgment  for  the  same  in  the  event 
of  non-payment  of  interest  when  due.  The  first  interest 
note  for  the  semi-annual  interest  due  on  the  $2,500  note  not 
being  paid,  Otto  Reiss  elected  to  declare  the  principal  note 
for  $2,500  due  and  payable,  and,  November  27, 1897,  caused 
judgment  to  be  entered  by  confession  for  $2,625,  the  amount 
of  said  note  and  interest  thereon.  Subsequently  the  court 
granted  leave  to  Holzbauer  to  plead  to  the  declaration,  the 
judgment  to  stand  as  security. 

Schemer  commenced  work  under  his  contract  with  Holz- 
bauer May  17,  1897,  and  fully  completed  the  same  by  July 
24,  1897,  and  the  same  was  accepted  by  Holzbauer.  The 
value  of  the  lot  on  which  the  house  and  barn  were  erected 
is  $1,000,  and  the  value  of  the  improvements  placed  thereon 
by  Schemer  $4,500.  The  court,  by  its  decree,  found  that 
the  amounts  due  Schemer,  and  others  claiming  mechanics' 
liens,  were  first  liens  on  the  value  of  the  buildings,  exclusive 
of  the  value  of  the  lot,  and  that  Schilling  had  a  prior  lien 
on  the  lot,  exclusive  of  the  value  of  the  buildings.  The  de- 
cree concludes  as  follows : 

"  The  court  orders  that  unless  the  various  suras  above 
found  due,  and  costs  of  suit,  including  $340  allowed  for 
master's  fee,  are  paid  within  three  days,  said  premises  be 
sold;  that  out  of  the  proceeds  of  sale  the  master  retain  his 
fees,  etc.,  and  pay  the  aforesaid  parties  or  their  solicitors 
their  costs,  ana  then  pay  said  Schemer,  Susmilch  Bros., 
Sirovy,  McConnell  and  Dawson  Bros,  and  Julius  Schilling, 
or  their  solicitors,  the  amount  found  due  each  of  them 
respectively,  with  lawful  interest,  etc.;  that  in  case  the  sum 
realized  is  not  sufficient  to  pay  said  sums,  the  master,  after 
paying  costs  and  disbursements,  shall  pay  Julius  Schilling 
twoelevenths  of  said  proceeds,  and  to  said  Schemer, 
Sirovy,  Susmilch  Bros.,  McConnell  and  Dawson  Bros.,  nine- 
elevenths,  until  the  lien  of  said  Schilling  is  satisfied,  and 
thereafter  pay  the  whole  of  said  proceeds  to  complainants 
and  Dawson  Bros,  pro  rata" 
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Counsel  for  plaintiff  in  error  contend  that  there  is  a  vari- 
ance between  the  petition  and  the  evidence,  in  that  the 
petition  alleges  that  the  contract  between  Schemer  and 
Holzbauer  was  verbal,  whereas  the  evidence  is  that  it  was 
in  writing,  also  that  the  parties  attempted  to  vary  the 
written  contract  by  oral  agreement. 

We  find  no  variance  between  the  petition  and  the  evi- 
dence. The  petition  alleges  the  facts  as  they  are  proved  to 
have  occurred.  Neither  do  we  find  any  verbal  modifica- 
tion of  the  written  contract,  even  though  it  be  considered 
as  signed  by  the  parties  May  17, 1897,  when  it  was  reduced 
to  writing.  The  subsequent  verbal  agreement  between  the 
parties  was  that  Schemer  would  erect  a  barn  on  the  prem- 
ises for  the  consideration  of  $150,  and  would  also  substi- 
tute cherry  for  oak  in  the  front  parlor  of  the  house  for  the 
consideration  of  $25  in  addition  to  the  contract  price.  By 
the  written  contract  it  was  not  agreed  that  Schemer  would 
erect  a  barn,  and  it  certainly  can  not  be  said  that  a  contract 
to  erect  a  barn  is  a  modification  of  a  prior  contract  to  erect  a 
residence.  Neither  was  the  agreement  to  substitute  cherry 
for  oak  in  the  front  parlor  a  deviation  from  the  written 
contract  inconsistent  with  its  terras.  The  written  contract 
contains  the  following : 

"  It  is  also  further  agreed  that  the  said  party  of  the 
second  part  may  make  all  alterations  by  adding,  omitting, 
or  deviating  from  the  aforesaid  plans,  drawings  and  speci- 
fications, or  either  of  them,  which  he  shall  deem  proper 
and  the  said  architect  shall  advise,  without  impairing  the 
validity  of  this  contract,"  etc. 

The  change  from  oak  to  cherry  was  one  of  minor  impor- 
tance, and  within  the  meaning  of  the  written  contract,  and 
was  not  a  change  of  the  contract  in  the  sense  contended  for 
by  counsel.     County  of  Cook  v.  Harms,  108  111.  151, 159. 

The  petition  contains  the  following  averments  : 

"That  on  May  19,  1897,  said  agreement  was  verbally 
modified,  in  this  respect,  namely,  that  it  was  agreed  that 
Holzbauer  might,  at  his  discretion,  let  independent  con- 
tracts for  the  cut  stone  and  mason  work,  and  should  receive 
a   credit    upon  the  sum    originally  agreed  upon,  as  the 
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contract  price  between  said  Schemer  and  Holzbauer,  for 
such  sum  as  said  Holzbauer  should  agree  to  pay  to  the  other 
contractors,  for  furnishing  and  setting  cut  stone  and  doing 
the  mason  work,  but  in  all  other  respects  said  contract 
should  be  executed  as  originally  agreed  on;  and  that  Scher- 
ner  should  receive  for  completing  building  the  difference 
stipulated  in  the  original  contract  (in  audition  to  sums 
hereinafter  specified,  agreed  to  be  paid  for  extras),  and  the 
sura  or  sums  of  said  cut  stone  and  mason  contracts,  if  let 
to  other  contractors." 

The  evidence  is  that  Holzbauer  did  let  sub-contracts  for 
the  cut  stone  and  mason  work,  and  in  the  accounts  between 
him  and  Scherner,  as  stated  by  the  master,  Holzbauer  is 
credited  with  the  amounts  of  such  contracts.  Scherner 
clearly  had  the  right,  under  his  contract  with  Holzbauer,  to 
make  sub-contracts  for  the  cut  stone  and  mason  work  neces- 
sary for  the  performance  of  his  contract  with  Holzbauer,  and 
having  such  right,  he  could  lawfully  authorize  Holzbauer 
to  make  the  sub-contracts,  agreeing  to  credit  him  with 
them,  and  it  was  not  necessary  that  such  agreement  should 
be  in  writing.  The  substance  of  the  matter  is,  that  Scher- 
ner, instead  of  making  the  sub-contracts  in  person,  made 
them  through  Holzbauer.  The  making  these  subcontracts 
for  labor  and  material  required  to  be  performed  and  fur- 
nished by  the  original  contract,  was  not  a  variation  from,  or 
modification  of  that  contract,  as  claimed  by  plaintiff  in  error. 
Plaintiff  in  errorclaims  that  he  is  entitled  to  a  lien  by  virtue 
of  his  judgment  against  Holzbauer  of  November  27,  1897. 
The  court  in  its  decree  has  found  that  the  legal  title  is  now 
in  Emma  Holzbauer.  We  find  no  evidence  in  the  record  to 
sustain  this  finding.  Petitioner  offered  in  evidence  a  deed 
from  Holzbauer  and  Emma,  his  wife,  purporting  to  convey 
the  premises  to  Adolph  Lonek,  and  also  a  quit  claim  deed 
of  the  premises  from  Lonek  to  Emma  Holzbauer,  but  both 
these  deeds,  by  agreement  between  the  parties,  were 
excluded  from  the  evidence,  and  the  petition  avers,  the 
answer  of  Eeiss  admits,  and  the  master  and  the  court  both 
find,  that  May  17, 1897,  Joseph  P.  Holzbauer  was  the  owner 
of  the  premises;  which  being  true,  and  there  being  no  evi- 
dence of  the  alienation  of  his  title,  the  presumption  is  that 
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he  was  such  owner  November  27,  1897,  when  plaintiff  in 
error  recovered  judgment  against  him,  and  therefore  that 
the  judgment  became  a  lien  on  the  premises,  subject  to  the 
mechanics9  liens  and  the  lien  of  the  trust  deeds. 

Plaintiff  in  error  claims,  finally,  that  the  negotiation  of 
the  loan  from  Schintz  and  the  execution  to  him  of  the 
notes  and  trust  deeds  having  all  occurred  at  the  same  time, 
must  be  regarded  as  parts  of  the  same  transaction,  and  that 
Schintz  having  advanced  the  $500  to  Holzbauer  generally,  as 
if  only  one  note  had  been  executed,  and  not  having  applied 
it  to  either  note,  it  must  be  regarded  as  paid  on  both  notes, 
and  that  he,  as  the  owner  of  the  $2,500  note,  and  Schilling 
as  the  owner  of  the  $500  note,  are  entitled  to  liens  to  the 
extent  of  $500  and , interest,  the  lien  of  each  to  be  in  the 
proportion  which  the  amount  due  him  bears  to  the  total 
indebtedness  of  $3,000;  in  other  words,  that  plaintiff  in 
in  error  is  entitled  to  a  lien  for  five-sixths  of  the  $500  and 
Julius  Schilling  to  a  lien  for  one-sixth  thereof.  We  are  of 
opinion  that  this  contention  must  be  sustained.  Holzbauer 
testified  that  he  got  a  check  for  $500  from  Schintz  on 
account  of  the  $3,000  loan,  but  also  testified  that  when  he 
received  the  $500  from  Schintz  he  thought  he  would  apply 
it  on  the  $500  note,  but  says  that  this  was  merely  what  he 
thought,  what  he  intended,  but  that  he  said  nothing  to 
Schintz  or  any  one  about  his  intention,  and  it  does  not 
appear  from  the  record  that  he  ever  did  or  said  anjTthing 
indicating  an  intention  so  to  apply  it,  until  he  testified 
before  the  master.  Counsel  for  defendant  in  error  Schil- 
ling, now  contend  that  Holzbauer's  unexpressed,  unindi- 
cated  thought  or  intention  was  an  appropriation  binding 
on  plaintiff  in  error.  We  think  it  clear  that  it  was  not. 
Parsons,  in  his  work  on  Contracts,  says : 

"  It  is  not  necessary  that  the  appropriation  of  the  pay- 
ment should  be  made  by  an  express  declaration  of  thedebtor; 
for  if  his  intention  and  purpose  can  be  clearly  gathered 
from  the  circumstances  of  the  case,  the  creditor  is  bound 
by  it.  If  the  debtor,  at  the  time  of  making  a  payment, 
makes  also  an  entry  in  his  own  book,  stating  the  payment 
to  be  on  a  particular  account,  and  shows  the  entry  to  the 
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creditor^  this  is  a  sufficient  appropriation  by  the  debtor. 
But  the  right  of  election  of  appropriation  is  not  conclusively 
exercised  by  entries  in  the  books  of  either  party  until  those 
entries  are  communicated  to  the  other  party.""  2  Parsons 
on  Cont.  (6th  Ed.),  Sec.  630. 

In  2  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.),  448,  the  rule  is 
thus  stated : 

"  The  communication  need  not  be  expressed  in  writing, 
nor  in  any  technical  or  formal  words,  nor  delivered  in  any 
particular  manner.  It  will  be  sufficient  if  the  intention  is 
manifest,  and  that  it  comes  to  the  knowledge  of  the  other 
party." 

In  Harker  v.  Conrad,  12  S.  &  R.  (Pa.),  301, 305,  the  court 
say: 

"  Although  as  between  the  immediate  parties  the  cred- 
itor has  a  right  to  appropriate  when  the  debtor  has  failed 
to  do  so,  yet  this  right  must  be  exercised  within,  at  the 
furthest,  a  reasonable  time  after  the  payment,  and  by  the 
performance  of  some  act  which  indicates  an  intention  to 
appropriate.    It  is  too  late  to  attempt  it  at  the  trial,"  etc. 

In  United  States  v.  Kirkpatrick,  9  Wheaton,  721,  737, 
Mr.  Justice  Story,  delivering  the  opinion,  says : 

"  It  is  certainly  too  late  for  either  party  to  claim  a  right 
to  make  an  appropriation  after  the  controversy  has  arisen, 
and  a  fortiori  at  the  time  of  the  trial." 

There  having  been  no  appropriation  by  either  Holzbauer 
or  Schintz,  the  $500  must  be  appropriated  in  accordance 
with  equitable  principles,  and  plaintiff  in  error  and  Schil- 
ling being  both  innocent  purchasers  for  value,  and  the  debt 
being  single,  namely,  for  $3,000,  although  evidenced  by 
two  notes,  we  are  of  opinion  that  they  are  entitled  to  liens, 
as  heretofore  stated.  The  note  for  $2,500  held  by  Reiss 
was  introduced  in  evidence  before  the  master,  and  reads  as 
follows:  " Five  years  after  date,  if  for  value  received,  1 
promise  to  pay  to  the  order  of  myself,"  etc.  The  question 
was  contested  before  the  master  whether  the  word  "  if," 
'between  the  words  u  date "  and  "  for,"  was  written  before 
or  after  the  note  Was  signed.  The  master  and  the  court 
both  found  that  it  was  unnecessary  to  decide  that  question, 
presumably  on  the  ground  that  the  payment  of  $500  by 
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Schintz  to  Holzbauer  was,  at  least,  in  part  consideration  of 
the  note.  However  this  may  be,  we  are  of  opinion  that  the 
preponderance  of  the  evidence  is  against  the  theory  that  the 
word  "  if ?'  referred  to,  was  in  the  note  when  it  was  signed. 
The  decree,  in  so  far  as  it  dismisses  the  answer  in  the 
nature  of  a  cross-bill  of  Otto  Eeiss,  plaintiff  in  error,  and 
also  in  so  far  as  it  decrees  that  the  trust  deed  executed 
by  Holzbauer  and  wife  to  Schintz,  of  date  May  24,  1897,  to 
secure  payment  of  the  $2,500  note  held  by  said  Reiss,  be 
set  aside  as  a  cloud  on  the  title,  is  reversed,  and  the  court 
is  directed  to  decree  that  Otto  Reiss  has  a  prior  lien  on  the 
premises,  exclusive  of  the  buildings  thereon,  for  five-sixths  of 
the  sum  of  $500  and  interest  from  May  24,  1 897,  and  that 
Julius  Schilling  has  a  lien  on  said  premises,  exclusive  of  the 
buildings  thereon,  for  one-sixth  of  $500,  with  interest  from 
May  24,  1897,  and  to  decree  distribution  of  the  proceeds  of 
the  sale  of  the  premises  accordingly,  and  if  there  shall  be  any 
surplus  of  the  proceeds  of  the  sale  of  the  premises,  after  pay- 
ment of  the  claims  of  Julius  Schilling,  Otto  Reiss,  and  the 
other  claimants  named  in  the  decree,  the  court  is  directed  to 
order  such  surplus  to  bo  paid  into  court  subject  to  the  further 
order  of  the  court,  when  the  issue  between  Otto  Reiss  and 
Joseph  P.  Holzbauer  on  the  common  law  side  of  the  court, 
in  respect  to  the  judgment  recovered  by  said  Reiss  against 
said  Holzbauer,  shall  be  finally  determined.  In  other 
respects  the  decree  is  affirmed;  plaintiff  in  error  to  recover 
his  costs  of  this  court.  Affirmed  in  part  and  reversed  in 
part,  with  directions. 
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1.  Appeals— By  Drainage  Commissioners  Without  Bond.— Under 
Section  71  of  the  Practice  Act  (Hurd's  R.  S.  1899, 1214),  no  appeal  bond 
is  required  of  the  commissioners  of  drainage  in  taking  an  appeal  from 
an  inferior  to  a  higher  court. 

2.  Bridges—  Recovery  of  Costs  of  Building  by  the  Drainage  Commis- 
sioners.—An  action  will  not  lie  by  the  commissioners  of  a  union  drain- 
age district  against  the  highway  commissioners  of  two  towns  jointly 
for  the  cost  of  a  bridge  erected  by  such  drainage  commissioners  over  a 
ditch  dug  by  them  across  the  highway  on  a  town  and  county  line 
between  said  two  towns,  where  said  highway  commissioners  have  not 
made  a  joint  contract  to  build  said  bridge. 

8.  Same— Expenses  of  Building  where  the  Towns  are  Liable.  —Where 
the  commissioners  of  a  union  drainage  district  dig  a  ditch  across  a  town 
line  road,  and  after  notice  to  the  highway  commissioners  of  both  towns 
to  build  a  bridge  in  the  highway  across  said  ditch,  and  failure  of  said 
highway  commissioners  to  build  such  bridge,  the  said  drainage  com- 
missioners build  the  bridge,  the  highway  commissioners  of  said  two 
towns  are  liable  for  the  expense  of  building  said  bridge  in  such  propor- 
tion as  is  just  and  equitable,  taking  into  consideration  the  taxable 
property  in  each  town,  the  location  of  the  bridge,  and  the  advantage 
each  will  derive  therefrom. 

4.  Same—  When  Not  Included  in  an  Allotment.— An  allotment  of  a 
town  line  road  does  not  include  bridges  upon  said  road. 

5.  Appellate  Court  Practice—  A  Plaintiff  Entitled  to  a  Reversal 
of  a  Judgment  in  his  Favor.— A  plaintiff  is  entitled  to  the  reversal  of  an 
erroneous  judgment  in  his  favor. 
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Appeal  from  the  Circuit  Court  of  DeKalb  County;  the  Hon.  Charles 
A.  Bishop,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1899.  Reversed  and  remanded  with  directions.  Opinion  filed  February 
1,  1900. 

D.  J.  Carnes,  G.  W.  Dunton  and  John  Faissleb,  attor- 
neys for  appellant. 

The  statute  in  relation  to  allotment  of  roads  on  town  and 
county  lines,  in  force  on  June  9,  1870,  when  the  road  in 
question  was  divided,  was  the  act  of  1861,  section  86,  page 
262,  and  read  as  follows : 

"  It  shall  be  the  duty  of  the  said  commissioners,  when 
there  may  be  such  highway,  to  divide  it  intp  two  or  more 
road  districts  in  such  manner  that  the  labor  and  expense  of 
opening,  working  and  keeping  in  repair  such  highway, 
through  each  of  the  said  districts,  may  be  equal,  as  near  as 
may  be,  and  to  allot  an  equal  number  of  the  said  districts 
to  each  of  the  said  towns." 

Section  87  provided: 

"  Each  district  shall  be  considered  as  wholly  belonging  to 
the  town  to  which  it  shall  be  allotted  for  the  purpose  of 
opening  and  improving  the  road  and  keeping  it  in  repair." 

The  present  act,  Par.  58,  Starr  &  Curtis'  Statutes,  Chap- 
ter 121,  reads: 

"  The  commissioners  shall  also,  in  case  a  new  road  is 
established,  allot  to  each  of  such  towns  the  part  of  such 
road  which  each  of  such  towns  shall  open  and  keep  in  re- 

Eair,  and  the  part  so  allotted  shall  be  considered  as  wholly 
elonging  to  such  town." 

Par.  21  of  the  road  and  bridge  law  (Starr  &  Curtis)  pro- 
vides for  bridges  over  town  or  county  boundary  streams, 
and  is  as  follows : 

"  Bridges  over  streams  which  divide  towns  or  counties, 
and  bridges  over  streams  on  roads  on  county  or  town  lines, 
shall  be  built  and  repaired  at  the  expense  of  such  town  or 
counties :  Provided,  that  for  the  building  and  maintaining 
of  bridges  over  streams  near  county  or  town  lines,  in  which 
both  are  interested,  the  expense  or  building  and  maintain- 
ing any  such  bridges  shall  be  borne  by  both  counties  or 
towns  in  such  portion  (proportion)  as  shall  be  just  and 
equitable  between  said  towns  or  counties,  taking  into  con- 
sideration the  taxable  property  in  each,  the  location  of  the 
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bridge,  and  the  advantage  of  each,  to  be  determined  by  the 
commissioners  in  making  contracts  for  the  same  as  pro- 
vided for  in  section  22  of  this  act." 

The  statute  in  relation  to  allotment  of  portions  of  the 
town  line  road  to  the  respective  towns  does  not  include 
bridges.  Commissioners  of  Highways  v.  Gibson,  7  III.  App. 
231. 

The  various  statutes  involved  are  there  considered  in  an 
opinion  by  McCulloch,  P.  J.,  and  he  says,  on  page  234 : 

u  These  sections  relate  wholly  to  the  locating,  opening, 
making  and  repairing  of  roads  only,  and  have  no  specific 
application  to  bridges;  *  *  *  although  for  the  purpose 
of  making  and  repairing  roads  laid  out  upon  town  lines,  it 
is  the  duty  of  the  commissioners  to  allot  certain  portions 
thereof  to  each  town,  vet  they  are  under  no  obligation  to 
do  so  in  regard  to  bridges  in  which  two  towns  are  inter- 
ested, but  tnese  are  left  to  be  provided  for  in  some  other 
manner." 

The  question  was  again  before  the  Appellate  Court  in 
People  v.  Commissioners  of  Highways,  32  111.  App.  164, 
and  Judge  Pleasants,  in  the  opinion,  on  page  169,  said  : 

"  It  is  claimed  that  a  bridge  on  the  line  of  a  road  is  a  part 
of  the  road.  *  *  *  We  do  not  concede  this.  *  *  * 
The  statute  uses  both  froad  and  bridge)  as  though  neither 
included  the  other,  ana  treats  the  two  subjects  separately, 
and  in  section  20  expressly  recognizes  a  bridge  as  a  distinct 
work  on  the  road." 

No  action  will  lie  by  one  town  against  another  to  recover 
one-half  the  expense  of  a  bridge  on  a  town  line,  because,  un- 
der the  statute  providing  for  the  building  of  such  a  bridge, 
the  commissioners  must  agree  in  relation  to  the  building  of 
the  bridge,  and  neither  town  was  obliged  to  agree  to  build 
a  bridge.  The  allotment  of  the  road  does  not  carry  with  it 
the  burden  of  building  the  bridges  on  the  parts  so  allotted. 
Commissioners  of  Highways  v.  Commissioners  of  High- 
ways, 100  111.  631. 

In  People  v.  Commissioners  of  Highways,  158  111.  197,  it 
appears  that  the  road  in  question  had  been  allotted  into  dis- 
tricts and  apportioned  between  two  towns,  and  that  there 
had  been  afterward  an  agreement  between  the  commis- 
sioners of  the  respective  towns  under  the  bridge  statute  as 
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to  jointly  building  a  bridge,  and  that  agreement  was  en- 
forced by  mandamus. 

"In  order  to  charge  a  party  with  a  breach  of  duty  in 
maintaining  a  bridge  in  repair,  the  word  bridge  should  be 
used;  it  will  not  do  to  use  the  word  highway."  Elliott  on 
Roads  and  Streets,  24. 

Substantially  the  same  is  said  in  Angell  on  Highways, 
Sec.  40. 

Hopkins,  Thatcher  &  Dolph  and  Jones  &  Rogers,  attor- 
neys for  appellees. 

If  the  drainage  district  in  question  (comprising  less  than 
three-eighths  of  the  territory  of  the  two  towns)  can  build' 
the  bridge  and  compel  the  whole  towns  to  pay,  it  would 
indirectly  levy  a  tax  beyond  its  jurisdiction  against  the 
consent  of  the  inhabitants. 

Taxation  must  be  uniform  within  the  jurisdiction  of  the 
body  imposing  the  same.  Constitution  of  Illinois,  Sec.  9, 
Art  9. 

Burden  of  taxation  can  not  be  imposed  without  the  con- 
sent of  the  taxpayers  to  be  affected.  Updike  v.  Wright,  81 
III.  49;  People  v."  Knopf,  171  111.  191;  Hundley  &  Rees  v. 
Commissioners,  67  111.  559;  People  v.  Ma}'or,  51  111.  17. 

Highway  commissioners  could  not  be  compelled,  against 
their  judgment  and  discretion,  to  build  a  bridge.  People  v. 
Highway  Commissioners,  158  111.  197. 

The  statute  of  allotment  of  town  line  roads  provides  that 
the  portion  allotted  to  each  town  shall  be  considered  as 
wholly  belonging  to  such  town.  Gross'  Statutes  1868, 
Ch.  103,  Art.  17,  Sees.  86,  87,  88. 

Sec.  21  of  Chap.  121,  Hurd's  Revised  Statutes,  provides 
for  the  joint  building  of  bridges  over  "  streams."  Streams 
are  not  artificial  waterways.  Am.  &  Eng.  Ency.  of  Law, 
Vol.  23,  page  939. 

Drains  mean  artificial  waterways.  6  Am.  &  Eng.  Ency. 
of  Law,  page  2. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 
Union  Drainage  District  No.  3,  of  the  town  of  Virgil, 
Kane  county,  and  of  the  town  of  Cortland,  DeKalb  county, 
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embraces  less  than  one-hal^  the  territory  of  the  town  of 
Virgil,  and  less  than  one- fourth  of  the  territory  of  the  town 
of  Cortland.  The  commissioners  of  said  drainage  district 
dag  a  ditch  across  the  highway  on  the  town  and  county 
line  between  said  towns,  and  determined  that  a  bridge 
across  said  ditch  on  said  highway  was  necessary,  and  served 
notice  upon  the  commissioners  of  highways  of  said  respect- 
ive towns  to  build  such  bridge.  The  highway  commis- 
sioners did  not  comply:  More  than  thirty  days  after  said 
notice  the  drainage  commissioners  built  said  bridge  at  a 
cost  of  $426.05,  and  then  brought  this  suit  against  the  high- 
way commissioners  of  both  towns  jointly  to  recover  the 
cost  of  said  bridge.  Summons  was  duly  served.  The  high- 
way commissioners  of  the  town  of  Virgil  were  defaulted. 
The  highway  commissioners  of  the  town  of  Cortland  filed 
three  pleas.  The  first  was  the  general  issue,  and  the  second 
nul  tid  corporation;  and  upon  these  issues  of  fact  were 
joined.  The  third  plea  set  up,  among  other  things,  that  said 
town  line  road  had  been  apportioned  in  1870  under  the 
statute;  that  the  portion  of  the  road  where  said  ditch  was 
dug  was  allotted  to  the  town  of  Virgil,  and  said  allotment 
had  ever  since  continued  in  force,  and  under  and  by  virtue 
of  the  allotment  the  town  of  Virgil  had  since  then  con- 
structed the  bridges  and  kept  them  in  repair  upon  the  part 
so  allotted  to  it.  A  demurrer  to  said  third  plea  was  over- 
ruled and  plaintiff  elected  to  abide  by  the  demurrer.  The 
cause  was  tried  without  a  jury  upon  a  stipulation  as  to  the 
facts.  The  right  of  plaintiff  to  maintain  this  suit  was  ques- 
tioned by  the  highway  commissioners  of  the  town  of  Cort- 
land by  a  motion  to  dismiss  the  suit,  and  by  propositions 
of  law  presented.  The  trial  court  held  the  suit  could  be 
maintained,  but  that  by  virtue  of  the  allotment  the  town  of 
Virgil  alone  was  liable  to  build  and  pay  for  the  bridge. 
Judgment  was  therefore  rendered  against  the  highway  com- 
missioners of  the  town  of  Virgil  for  $426.05  and  costs,  and 
against  the  plaintiff  for  the  costs  made  by  the  highway 
commissioners  of  the  town  of  Cortland. 
Plaintiff  appealed.    The  prayer  was  for  a  general  appeal. 

Vol.  LXXXV1I  T 
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and  so  was  the  order.  Plaintiff,  however,  was  required  to 
and  did  give  an  appeal  bond,  in  which  the  appeal  was  recited 
to  be  from  the  judgment  for  their  costs  in  favor  of  the  high- 
way commissioners  of  the  town  of  Cortland.  Our  attention 
is  not  drawn  to  any  special  provision  of  the  statute  requir- 
ing drainage  commissioners  to  give  a  bond  upon  an  appeal 
prayed  by  them,  and  under  section  71  of  the  practice 
act  no  appeal  bond  is  required  of  such  a  body  of  public 
officers.  We  therefore  consider  the  bond  surplusage.  The 
appeal  is  general,  and  brings  the  whole  case  and  all  the 
parties  before  us.  The  highway  commissioners  of  the  town 
of  Cortland  have  assigned  cross-errors,  and  the  highway 
commissioners  of  the  town  of  Virgil  have  not. 

First,  the  place  where  the  ditch  of  the  Union  Drainage 
District  crosses  the  town  line  road  in  question  is  within  that 
part  of  said  road  which,  in  June,  1870,  was  allotted  to  the 
town  of  Virgil.  The  statute  then  in  force  relative  to  town 
line  roads  and  the  duties  of  the  highway  commissioners  of 
the  respective  towns,  was  as  follows  (Gross'  Statutes,  Edi- 
tion of  1868,  Township  Organization,  Article  17,  p.  773) : 

"  Section  86.  It  shall  be  the  duty  of  the  said  commis- 
sioners (meaning  the  highway  commissioners  of  the  two 
towns  referred  to  in  the  previous  section),  when  there  may 
be  such  highway  (a  town  line  road),  to  divide  it  into  two  or 
more  road  districts  in  such  manner  that  the  labor  and  expense 
of  opening,  working  and  keeping  in  repair  such  hignway 
through  each  of  the  said  districts  may  be  equal,  as  near  as 
may  be,  and  to  allot  an  equal  number  of  the  districts  to  each 
of  the  said  towns.  Section  87.  Each  district , shall  be  con- 
sidered as  wholly  belonging  to  the  town  in  which  it  shall  be 
allotted,  for  the  purpose  of  opening  and  improving  the  road 
and  keeping  it  in  repair;  ana  the  commissioners  shall  cause 
such  highway,  and  ttie  petition  and  allotment  thereof,  to  be 
recorded  in  Ihe  office  of  the  town  clerk,  in  each  of  their 
respective  towns.  Section  88.  All  highways  heretofore 
laid  out  upon  the  line  between  any  two  towns,  shall  be 
divided,  allotted,  recorded  and  kept  in  repair  in  the  manner 
above  directed." 

These  sections  contained  no  reference  to  the  subject  of 
bridges.  While  they  provided  for  apportioning  each  town 
line  road  so  that  each  part  of  it  should  be,  as  to  the  working 
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and  repair  of  the  road,  in  legal  effect,  exclusively  within  one 
town,  yet  sections  18  to  21,  inclusive,  of  said  article  17,  made 
provision  for  erecting  and  maintaining  bridges  on  the  town 
line  road  at  the  equal  expense  of  both  towns,  where  the  lia- 
bility to  build  bridges  existed.  This  demonstrates  that  the 
allotment  under  said  sections  86,  87  and  88,  of  article  17, 
above  quoted,  did  not  cover  the  subject  of  bridges  on  town 
line  roads,  but  such  bridges  were  governed  by  sections  18 
to  21  of  the  same  article.  (Commissioners  of  Highway  v. 
Gibson,  7  111.  App.  231;  People  v.  Commissioners  of  High- 
ways, 32  111.  App.  164.)  In  Commissioners  of  Highways  of 
Dimmick  v.  Commissioners  of  Highways  of  Waltham,  100 
III.  631,  the  pleadings  showed  that  the  desired  bridge  was  in 
that  part  of  the  town  line  road  allotted  to  the  town  of 
Dimmick,  whose  highway  commissioners  were  the  plaintiff, 
yet  it  was  not  there  suggested  that  because  of  that  allot- 
ment Dimmick  was  bound  to  build  the  bridge,  but  the  case 
was  determined  on  other  grounds. 

It  is  argued  that  as  Paragraph  16  of  Section  1  of  Chapter 
131  of  the  Revised  Statutes,  adopted  in  1874,  relating  to  the 
construction  of  statutes,  provides  that  the  words  highway, 
road  or  street, "  may  include  any  road  laid  out  by  authority 
of  the  United  States,  or  of  this  State,  or  of  any  town  or 
county  of  this  State,  and  all  bridges  upon  the  same,"  it 
necessarily  follows  that  an  allotment  of  a  town  line  road 
places  wholly  within  each  town  the  bridges  upon  the  part 
of  said  road  allotted  to  it.  The  first  part  of  said  section  1 
enacts  that  said  rules  of  construction  shall  not  govern  where 
"such  construction  would  be  inconsistent  with  the  manifest 
intent  of  the  legislature  or  repugnant  to  the  context  of  the 
same  statute,"  and  the  first  paragraph  thereunder  establishes 
as  the  cardinal  principle  for  construing  general  terms  "  that 
the  true  intent  and  meaning  of  the  legislature  may  be  fully 
carried  out."  As  article  17  of  the  road  and  bridge  act  in 
force  when  this  allotment  was  made  not  only  required  the 
allotment  of  all  town  line  roads,  but  also  provided  for  build- 
ing bridges  on  town  line  roads  at  the  equal  expense  of  both 
towns,  where  a  liability  to  build  existed,  it  would  be  incon- 
sistent with  the  manifest  intent  of  the  legislature  and  repug- 
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nant  to  such  other  provisions  to  hold  that  an  allotment  of 
a  town  line  road  included  the  bridges.  The  road  and  bridge 
act  of  1883  in  force  when  this  suit  was  brought,  being  chap- 
ter 121  of  the  Revised  Statutes,  contained  similar  provisions. 
Section  58  requires  the  allotment  of  town  line  roads,  while 
sections  21  to  24  provide  for  building  bridges  on  town  line 
roads,  and  for  dividing  the  expense  of  building  and  main- 
taining such  bridges  between  the  two  towns  in  such  propor- 
tion as  shall  be  just  and  equitable,  taking  into  consideration 
the  taxable  property  in  each  town,  the  location  of  the 
bridge,  and  the  advantage  each  town  will  derive  there- 
from. Sections  23  and  24  show  the  highway  commissioners 
of  each  town  determine  for  their  town  whether  they  will 
enter  into  an  agreement  to  aid  in  building  the  bridge.  If 
the  commissioners  of  each  town  agree  to  build  the  bridge, 
the  expense  must  be  borne  equitably,  as  above  stated.  If 
the  commissioners  of  one  town  refuse  to  aid  in  building  the 
bridge,  the  other  town  may  build  at  its  own  sole  expense,  if 
its  electors  so  decide  at  a  special  town  meeting.  All  the 
provisions  of  the  act  of  1883  considered,  it  is  clear  it  would 
be  inconsistent  with  the  manifest  intent  of  the  legislature, 
and  repugnant  to  the  context  of  the  same  statute,  to  hold 
that  the  allotment  of  a  town  line  road  carries  with  it  the 
bridges  thereon,  and  imposes  the  cost  of  their  erection  and 
maintenance  upon  the  town  to  which  that  part  of  the 
road  where  they  are  located  is  allotted.  Again,  the  word 
used  in  said  paragraph  16  of  section  1  of  the  act  for  the  con- 
struction of  statutes  is  "may"  and  not  "shall."  Many  in- 
stances can  be  found  in  the  statutes  where  the  words  "road" 
and  "  highway  "  are  used  in  a  sense  which  plainly  could  not 
include  bridges. 

Further,  if  the  allotment  bound  each  town  to  build 
bridges  over  streams  then  crossing  the  road  within  its 
allotted  part,  yet  such  an  allotment  could  not  be  so  extended 
as  to  bind  such  a  town  to  build  a  bridge  over  an  artificial 
ditch  dug  across  its  allotted  part  of  the  road  many  years 
later  by  another  corporate  body,  under  laws  and  policies 
brought  into  being  long  after.  The  object  expressed  in 
section  86,  above  quoted  from  the  statute  in  force  when  this 
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allotment  was  made,  was  to  make  the  expense  as  nearly  as. 
practicable  equal  between  the  two  towns.  Requiring  one 
town  to  construct  at  its  sole  expense  a  bridge  over  an  arti- 
ficial ditch  dug  years  after  the  allotment  would  destroy  the 
equality  of  expense  provided  for  by  the  allotment.  Again, 
it  has  been  the  law  of  this  State  for  many  years  that  no 
town  is  legally  liable  to  build  or  repair  a  bridge  on  a  town 
line  road,  except  some  statute  expressly  compels  it,  or  it 
has  assumed  the  liability  to  do  so  by  some  contract,  express 
or  implied.  (Comrs.  of  Highways  v.  Corars.  of  Highways, 
100  111.  631;  People  v.  Comrs.  of  Highways,  158  111.  197.) 
This  established  rule  ignores  all  questions  of  the  allotment  of 
the  road.  We  are  therefore  of  opinion  that  the  allotment 
in  1870  neither  established  the  liability  of  the  town  of  Vir- 
gil to  build  the  bridge  in  question,  nor  tended  to  relieve 
the  town  of  Cortland  from  liability  therefor.  Hence  the 
demurrer  to  the  plea  should  have  been  sustained. 

Second.  A  town  may  by  contract  bind  itself  to  build  and 
to  keep  in  repair  a  bridge  upon  a  town  line  road,  whether 
upon  its  allotted  portion  of  the  road  or  not.  It  is  stipu- 
lated that  upon  the  part  of  the  road  allotted  to  each  town 
in  1870  there  were  then  two  bridges,  and  that  each  town 
has  ever  since  maintained  and  kept  in  repair  the  two 
bridges  upon  the  part  of  the  road  allotted  to  it.  These 
facte  tend  to  show  an  agreement  by  each  town  to  keep  in 
repair  said  two  bridges  located  within  its  allotted  part  of 
the  road.  That  agreement,  however,  whether  express  or 
implied,  can  not  be  extended  so  as  to  bind  either  town  to 
erect  a  bridge  in  1895  across  an  artificial  ditch  newly  dug 
across  said  road  by  another  municipality.  Neither  town  is 
liable  to  build  a  bridge  across  said  ditch  by  virtue  of  any 
express  or  implied  agreement  appearing  in  this  record. 

Third.  From  the  authorities  hereinabove  cited,  and  from 
the  cases  cited  in  said  authorities,  and  from  the  provisions 
of  our  present  road  and  bridge  act  and  of  prior  statutes 
upon  the  subject,  we  think  it  clear  that  prior  to  the  passage 
of  the  farm  drainage  act  it  had  long  been  the  settled  policy 
and  law  of  this  State  that  the  determination  of  the  neces- 
sity and  advisability  of  building  bridges  upon  highways 
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should  be  left  to  the  discretion  of  the  highway  commis- 
sioners of  the  town.  After  they  had  once  determined  to 
build  a  bridge  and  had  built  it,  or  had  accepted  a  bridge 
built  by  private  enterprise,  they  could  be  compelled  to  keep 
it  in  repair.  If  the  location  was  on  a  town  line  road,  and 
they  had  agreed  with  the  commissioners  of  the  other  town 
to  build  or  aid  in  building  a  bridge,  they  could  be  compelled 
to  perform  their  contract,  and  thereafter  to  keep  or  aid  in 
keeping  the  bridge  in  repair.  But  until  the  highway  com- 
missioners had  in  some  way  bound  themselves,  it  was  purely 
a  question  within  the  exercise  of  their  uncontrolled  judg- 
ment and  discretion  whether  they  would  put  the  town 
to  the  expense  of  a  bridge  over  any  particular  stream, 
except  so  far  as  the  building  of  a  bridge  might  be  forbid- 
den for  lack  of  revenue.  The  provisions  of  prior  statutes, 
which  had  been  construed  as  investing  highway  commis- 
sioners with  this  discretion,  were  carried,  as  above  shown, 
into  the  road  and  bridge  act  of  1883  (which  was  fli  force 
when  this  suit  was  begun  in  1896),  and  with  but  slight 
change  in  language  and  meaning.  It  is  claimed  by  the 
drainage  commissioners  here  that  this  discretion,  so  far 
as  relates  to  bridges  over  drainage  ditches  which  cross 
highways,  was  impliedly  destroyed  by  the  farm  drainage 
act  of  1885.  Section  40J  relates  to  drainage  districts  wholly 
within  one  town,  and  is  as  follows  : 

"  The  commissioners  shall  have  the  power  and  are  required 
to  make  all  necessary  bridges  and  culverts  along  or  across 
any  public  highway  or  railroad  which  may  be  deemed  neces- 
sary for  the  use  or  protection  of  the  work,  and  the  cost  of 
the  same  shall  be  paid  out  of  the  road  and  bridge  tax,  or 
by  the  railroad  company,  as  the  case  may  be;  .Provided, 
however,  notice  shall  first  be  given  to  the  road  or  railroad 
authorities  to  build  or  construct  such  bridge  or  culvert,  and 
they  shall  have  thirty  days  in  which  to  build  or  construct 
the  same;  such  bridges  or  culverts  shall  in  all  cases  be  con- 
structed so  as  not  to  interfere  with  the  free  flow  of  water 
through  the  drains  of  the  district.  Should  any  railroad 
company  refuse  or  neglect  to  build  or  construct  any  bridge 
or  culvert  as  herein  required,  the  commissioners  construct- 
ing the  same  may  recover  the  cost  and  expenses  therefor  in 
a  suit  against  said  company  before  any  justice  of  the  peace 
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or  any  court  having  jurisdiction,  and  reasonable  attorney's 
fees  may  be  recovered  as  part  of  the  cost.  The  proper 
authorities  of  any  public  road  or  railroad  shall  have  the 
right  of  appeal  the  same  as  provided  for  individual  land 
owners." 

This  section  is  peculiar  in  many  respects.  It  does  not 
directly  enact  who  shall  determine  when  a  bridge  across  a 
public  highway  is  necessary  for  the  protection  of  the  work 
done  by  the  drainage  commissioners.  We  assume  that  that 
determination  is  intended  to  be  confined  to  the  drainage 
commissioners.  It  enacts  that  the  cost  of  such  a  bridge 
shall  be  paid  out  of  the  road  and  bridge  tax,  and  requires 
notice  to  the  road  authorities  to  build  a  bridge  that  will  not 
interfere  with  the  free  flow  of  water  through  the  drains  of 
the  district,  and  thirty  days  time  is  given  the  road  authori- 
ties to  build  such  a  bridge.  Where  such  a  bridge  is  needed 
across  a  railroad,  and  its  authorities  do  not  build  it  within 
thirty  days  after  notice,  and  the  drainage  district  builds  the 
bridge,  the  section  provides  for  a  suit  against  the  railroad 
company,  but  it  makes  no  provision  for  suit  against  the 
highway  commissioners  if  they  fail  to  act.  Yet  it  gives 
them  the  right  of  appeal.  Inasmuch  as  the  highway  com- 
missioners are  required  to  build  the  bridge  upon  notice  from 
the  drainage  commissioners,  and  it  is  required  the  bridge 
shall  be  built  out  of  the  road  and  bridge  tax,  and  by  a  later 
act  the  highway  commissioners  are  no  longer  also  the  drain- 
age commissioners,  as  the  farm  drainage  act  first  provided, 
it  seems  to  follow  that  the  highway  commissioners,  as  to 
such  bridges,  are  now  deprived  of  the  discretion  formerly 
vested  in  them.  This  statute  seems  to  impose  a  hardship 
upon  those  owning  property  within  the  town  outside  the 
drainage  district.  Section  40  permits  the  drainage  district 
to  assess  against  a  public  road  the  benefits  it  will  receive 
from  the  construction  of  the  drainage  ditch,  and  requires 
such  assessment  to  be  paid  out  of  the  road  and  bridge  tax. 
This  provision  has  been  sustained  in  Com'rs  of  Highways 
v.  Drainage  Com'rs,  127  111.  581.  Having  thus  obtained  pay 
for  all  the  benefits  the  drainage  district  confers  upon  the 
highway,  the  drainage  commissioners,  by  section  40^,  may 
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further  build  a  bridge  across  its  artificial  dutch  in  the  high- 
way at  the  expense  of  the  road  and  bridge  tax.  The  result 
is  that  the  entire  body  of  taxpayers  of  the  town  not  only 
must  pay  for  the  benefits  the  highways  receive  from  the 
drainage  ditch,  but  must,  in  addition  thereto,  pay  the  cost 
of  a  bridge  required  solely  for  the  benefit  of  the  drainage 
district.  This  seems  to  cast  an  unequal  burden  upon  the 
taxpayers  who  reside  outside  the  district  in  a  town  where 
the  drainage  ditch  covers  and  benefits  but  a  small  portion 
thereof.  It  will,  however,  be  assumed,  for  the  purpose  of 
this  decision,  that  the  legislature  had  power  to  enact  this 
statute. 

Fourth.  Section  48  gives  commissioners  of  union  drain- 
age districts  the  same  powers  as  drainage  commissioners 
have  in  districts  wholly  within  one  town.  This  would  give 
them  power  to  build  a  bridge  over  a  drainage  ditch  inter- 
secting a  town  line  road,  to  be  paid  for  out  of  the  road  and 
bridge  tax.  But  is  the  road  and  bridge  tax  of  each  town 
liable  for  the  entire  cost,  and  if  so,  are  the  two  funds  liable 
jointly?  This  is  an  action  of  debt  against  the  highway 
commissioners  of  the  two  towns.  It  is  a  familiar  rule  that 
where  two  or  more  are  sued  in  an  action  ex  contractu  there 
must  be  a  judgment  against  all  or  none,  unless  some  defend- 
ant has  shown  a  defense  arising  after  the  creation  of  the 
original  liability.  In  other  words,  the  plaintiff  in  every 
action  ex  contractu  must  prove  the  original  joint  liability  of 
every  person  made  defendant,  or  he  must  fail  as  to  all  the 
defendants.  To  maintain  this  action  plaintiff  was  bound  to 
prove  that  the  highway  commissioners  of  the  two  towns 
were  jointly  liable  for  the  entire  cost  of  the  bridge.  From 
what  does  this  liability  arise  ?  Plaintiff  in  its  argument  says 
it  does  not  rely  at  all  upon  the  road  and  bridge  act.  The 
farm  drainage  act  nowhere  creates  such  a  joint  liability 
against  the  two  towns  for  the  entire  cost  of  the  bridge.  It 
nowhere  determines  whether  the  road  and  bridge  tax  of 
each  town  shall  be  liable  for  the  entire  cost  of  the  bridge, 
or  whether  each  shall  be  liable  for  half  the  cost,  or  whether 
the  cost  shall  be  apportioned  in  some  other  manner.  We 
are  of  opinion  this  is  governed  by  section  21  of  the  road 
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and  bridge  act  of  18S3,  in  force  when  this  bridge  was  built. 
The  old  statute  on  this  subject,  to  which  we  referred  in  an 
earlier  part  of  this  opinion,  required  the  expense  of  a  town 
line  bridge  to  be  divided  equally  between  the  two  towns 
where  a  liability  to  build  existed.  Section  21  of  the  pres- 
ent act  provides  that  the  expense  of  such  bridge  shall  be 
borne  by  the  two  towns  in  such  proportion  as  shall  be  just  and 
equitable  between  the  two  towns,  taking  into  consideration 
the  taxable  property  in  each,  the  location  of  the  bridge  and 
the  advantage  of  each.  We  are  of  opinion  the  drainage 
commissioners  can  not  enforce  that  just  and  equitable  divis- 
ion in  an  action  of  debt,  where  there  must  be  a  recovery 
against  both  defendants  for  one  sura  in  solido.  The  drain- 
age commissioners  are  not  aided  by  section  22  of  the  road 
and  bridge  act.  It  makes  it  lawful  for  the  highway  com- 
missioners of  the  two  towns  to  make  a  joint  contract  for 
building  a  town  line  bridge,  and  provides  that  upon  such  a 
contract  they  may  be  sued  jointly;  but  sections  23  and  24 
show  they  can  not  be  compelled  to  agree  to  aid  in  building 
a  town  line  bridge.  Here  they  did  not  make  a  joint  con- 
tract, and  section  22  does  not  apply.  The  drainage  com- 
missioners must  seek  their  remedy  in  some  proceeding 
wherein  the  equitable  division  of  said  cost  between  the  two 
towns  can  be  made. 

The  judgment  against  plaintiff  for  the  costs  made  by  the 
highway  commissioners  of  the  town  of  Cortland  was  there- 
fore proper.  It  was  error  to  overrule  plaintiff's  demurrer 
to  the  plea  setting  up  the  allotment,  and  error  to  refuse 
plaintiff's  proposition  of  law  upon  that  subject,  and  these 
rulings  are  assigned  for  error  by  appellant.  In  our  opinion 
plaintiff  is  not  entitled  to  recover  the  cost  of  the  bridge  in 
this  joint  action  against  the  commissioners  of  highways  of 
both  towns,  and  should  not  have  recovered  a  judgment 
against  the  highwa}7  commissioners  of  the  town  of  Virgil. 
But  they  were  defaulted,  preserved  no  exceptions,  did  not 
appeal  and  have  not  assigned  cross-errors,  and  we  are  with- 
out authority  to  reverse  the  judgment  merely  for  their 
benefit.  A  plaintiff,  however,  may  appeal  or  pursue  a  writ 
of  error  to  obtain  a  reversal  of  a  judgment  in  his  favor  for 
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irregularities  which  have  intervened  in  the  trial  court,  in 
order  that  he  may  obtain  a  regular  and  valid  judgment  or 
commence  another  suit.  If  the  judgment  in  his  favor  is 
based  upon  reversible  error,  he  is  not  bound  to  wait  till 
defendants  choose  to  attack  it,  but  may  himself  secure  its 
reversal  in  order  that  he  ma}'  proceed  in  a  proper  manner 
for  the  enforcement  of  his  rights.  (Teal  v.  Kussell,  2  Scam. 
319;  Jones  v.  Wight,  4  Scam.  338;  Davidson  v.  Bond,  12 
111.  84;  Thayer  v.  Finley,  36  111.  262.)  As  already  indi- 
cated, if  the  towns  of  Virgil  and  Cortland  are  liable  for  the 
cost  of  this  bridge,  under  section  40£  of  the  farm  drainage 
act,  they  are  not  liable  jointly  for  the  whole  cost,  but  each 
is  liable  only  for  its  just  and  equitable  proportion  thereof, 
under  section  21  of  the  road  and  bridge  act.  It  is  mani- 
fest that  in  any  attempt  plaintiff  may  hereafter  make  to 
enforce  the  liability  of  the  highway  commissioners  of  the 
town  of  Cortland  to  contribute  thereto,  the  judgment  ren- 
dered below  must  prove  an  embarrassment,  if  not  a  bar.  As 
error  against  plaintiff  intervened,  and  the  judgment  below 
was  erroneous,  we  are  of  opinion  it  has  a  right  to  a  reversal 
of  that  judgment  upon  its  own  appeal,  in  order  that  it  may 
pursue  some  proper  remedy,  and  as  we  hold  the  suit  can 
not  be  maintained,  it  should  be  dismissed.  The  judgment 
is  therefore  reversed,  and  the  cause  remanded  to  the  court 
below,  with  directions  to  dismiss  the  suit  at  plaintiff's  costs. 
The  costs  of  this  court  will  be  adjudged  against  appellant. 
Eeversed  and  remanded  with  directions. 


Charles  H.  Porter,  use  of  James  W.  Gordon,  v.  John  J. 

Glenn, 

1.  Statutes— Providing  that  No  Assignment  or  Other  Disposition 
by  an  Heir  Shall  Operate  to  Defeat  a  Garnishment,  Construed.— The 
act  of  July  1,  1897  (Laws  1897,  231),  providing  that  no  assignment, 
transfer  or  other  disposition  by  an  heir,  legatee  or  devisee  of  his  dis- 
tributive share,  legacy  or  devise  in  the  hands  of  any  administrator  or 
executor,  shall  operate  to  defeat  the  garnishment  of  the  same,  unless 
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the  said  assignment,  transfer  or  other  disposition  is  reduced  to  writing 
and  filed  in  the  office  of  the  county  clerk,  out  of  which  such  letters  tes- 
tamentary or  of  administration  were  issued  before  the  service  of  process 
of  garnishment  upon  such  administrator  or  executor,  is  to  be  construed 
as  having  no  retroactive  effect. 

2.  Construction  of  Statutes— Not  to  be  Given  a  Retrospective  Ac- 
tion Except,  etc, — Statutes  are  not  to  be  given  a  retrospective  operation 
except  where  it  is  manifest  that  the  legislature  intended  that  they 
should  have  such  operation;  and  it  is  not  competent  even  for  the  legis- 
lature to  give  such  operation  to  an  act  where  it  will  affect  existing  or 
vested  rights. 

3.  Same—  To  Operate  in  Futuro.—A  statute  is  to  operate  in  futuro 
only,  and  is  not  to  be  construed  to  affect  past  transactions;  and  if  it  is 
left  doubtful  what  was  the  real  design  as  to  its  having  a  prospective  or 
retrospective  effect,  the  statute  must  be  so  construed  as  to  have  a 
prospective  effect  only. 

Appeal  from  the  Circuit  Court  of  Warren  County;  the  Hon.  George 
W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1899.    Affirmed.     Opinion  filed  February  1, 1900. 

Bassktt  &  JBassett  and  Kidder  &  Kidder,  attorneys  for 
appellant. 

Grier  &  Stewart,  attorneys  for  appellee. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

On  May  7,  1894,  appellant,  James  W.  Gordon,  obtained 
a  judgment  in  the  Circuit  Court  of  Warren  County  against 
Charles  II.  Porter  for  $338.50  and  costs.  Execution  was 
issued  upon  the  judgment  on  August  11, 1894,  and  delivered 
to  the  sheriff  of  said  county,  who  afterward  duly  returned 
the  same  "  no  property  found." 

On  January  15,  1895,  John  Porter,  the  father  of  Charles 
H.  Porter,  died  leaving  surviving  him  a  widow,  since  de- 
ceased, and  Seven  children.  He  also  left  personal  property 
to  a  considerable  amount,  which  had  been  used  in  paying  the 
debts  of  his  estate,  and  real  estate  valued  at  some  $15,000,  sub- 
ject to  a  mortgage  of  $1,000.  He  died  testate,  and  his  will, 
which  was  duly  probated  in  the  County  Court  of  said  county, 
provided  that  after  the  payment  of  debts  and  funeral  ex- 
penses, the  remainder  of  his  estate  should  be  held  by  the 
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executors,  and  the  rents,  issues  and  profits  used  for  the  sup- 
port of  his  widow  while  she  survived,  with  full  power,  with 
her  consent  and  that  of  a  majority  of  thechildren  then  living, 
to  sell  any  or  all  of  the  real  estate  and  invest  one-third  of 
the  purchase  price  for  the  use  and  benefit  of  the  widow 
during  her  life ;  that  out  of  the  proceeds  of  such  sale,  not 
set  apart  for  the  use  of  the  widow,  they  should  pay  certain 
legacies  to  two  of  his  daughters;  that  after  the  death  of 
the  widow  the  remaining  real  estate  should  be  sold  and 
the  proceeds  of  the  whole  estate  "equally  divided"  among 
his  heirs  at  law,  "as  the  law  now  distributes  intestate 
estates."  Thomas  H.  Rogers  and  John  J.  Glenn  were 
named  as  executors  and  vested  with  title  to  all  the  prop- 
erty of  which  the  testator  might  die  seized,  in  trust  for  the 
uses  and  purposes  set  forth  in  the  will.  The  executors  so 
named  duly  qualified  as  such  January  26,  1895,  and  were 
so  acting  at  the  time  service  of  process  and  garnishment  was 
had  upon  them  in  this  case.  February  5,  1895,  Charles  H. 
Porter,  for  the  consideration  of  $600,  conveyed  by  deed  to 
his  sister,  Ella  Porter  Hanna,  now  Ella  Porter  Gillispie,  all 
his  right,  title  and  interest  in  and  to  all  of  his  father's  estate, 
with  full  power  to  her  to  receive,  collect  and  receipt  for  the 
same,  but  the  conveyance  was  not  filed  for  record  until  July 
26,  1897.  On  March  21,  1898,  appellant  caused  a  summons 
in  garnishment  to  be  issued  on  his  judgment  and  served  on 
said  executors.  The  latter  filed  their  answers  to  the  inter- 
rogatories, setting  up  the  will  under  which  they  were  acting, 
and  showing  that  the  personal  assets  had  been  collected 
and  the  proceeds  all  paid  out ;  that  all  the  real  estate  still 
remained  undisposed  of ;  that  the  estate  was  unsettled  and 
no  order  of  final  distribution  had  been  made.  Afterward 
Ella  Porter  Gillispie  filed  her  interpleader,  Claiming  the 
property  sought  to  be  garnisheed  as  her  own,  by  virtue  of 
the  deed  to  her  from  Charles  H.  Porter.  The  case  was  tried 
upon  a  written  stipulation,  which  stated  the  facts  substan- 
tially as  above  set  forth.  Upon  the  trial  the  court  held  in 
favor  of  the  interpleader,  discharged  the  garnishees  and 
rendered  judgment  against  appellant  for  costs. 
The  first  question  which  arises  is,  was  there  such  fraud 
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shown  by  the  stipulation  of  facts  as  to  warrant  setting 
aside  the  deed  from  Charles  H.  Porter  to  the  interpleader  ? 
It  is  insisted  by  appellant  that  Charles  H.  Porter  was 
insolvent,  and  that  the  price  paid  him  by  the  interpleader 
for  his  interest  in  the  estate  was  so  inadequate  as  to  import 
fraud.  The  only  proof  tending  to  show  the  insolvency  of 
Charles  H.  Porter  is  the  fact  that  the  judgment  of  appel- 
lant was  unpaid  and  that  execution  for  the  same  had,  prior 
to  the  time  the  deed  was  made,  been  returned  by  the  sheriff 
"  no  property  found/'  At  the  time  the  conveyance  was 
made  there  was  a  widow,  entitled  to  her  share  of  the  per- 
sonal property  and  dower,  and  presumably  homestead  in 
the  real  estate.  There  were  debts  to  a  large  amount, 
the  extent  of  which  could  not  have  then  been  known,  and 
certain  legacies  to  be  paid,  after  which  the  property  was  to 
be  divided  among  seven  children.  In  the  absence  of  direct 
evidence  of  fraud,  we  do  not  think  there  was,  under  the  cir- 
cumstances of  the  case,  a  sufficient  inadequacy  of  consider- 
ation shown  to  import  fraud.  The  deed  was  therefore  a 
valid  one  and  conveyed  all  the  interest  of  Charles  H.  Porter 
in  his  father's  estate  to  the  interpleader. 

It  is,  however,  contended  by  appellant  that  the  inter- 
pleader is  not  in  a  position  to  claim  the  property  in  ques- 
tion, as  against  appellant,  for  the  reason  that  she  had  not 
filed  her  deed  of  conveyance  in  the  office  of  the  clerk  of  the 
County  Court,  as  required  by  the  law  of  1897  in  relation  to 
garnishment  of  administrators  and  executors.  That  law, 
which  went  into  effect  July  1,  1897,  provided  that  "  no 
assignment,  transfer  or  other  disposition  by  an  heir,  legatee 
or  devisee,  of  his  distributive  share,  legacy  or  devise  in  the 
hands  of  any  administrator  or  executor,  shall  operate  to 
defeat  the- garnishment  of  the  same,  unless  the  said  assign- 
ment, transfer  or  other  disposition  is  reduced  to  writing 
and  filed  in  the  office  of  the  clerk  of  the  County  Court,  out 
of  which  such  letters  testamentary  or  of  administration 
were  issued  before  the  service  of  process  of  garnishment 
upon  such  administrator  or  executor."  Laws  of  1897, 
p.  231. 

In  order  to  sustain  this  position  it  would  be  necessary  to 
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hold  that  the  law  in  question  had  a  retroactive  effect  and 
cohtrolled  a  conveyance  made  more  than  two  years  prior 
to  the  time  the  law  went  into  effect. 

In  the  case  of  Dobbins  v.  First  National  Bank,  112  111. 
553,  it  is  said  : 

"  It  is  well  settled  by  authority  that  statutes  are  not  to  be 
given  a  retrospective  operation  except  where  it  is  manifest 
that  the  legislature  intended  that  they  should  have  such 
operation;  and,  as  already  shown,  it  is  not  competent  even 
for  the  legislature  to  give  such  operation  to  an  act  where 
it  will  affect  existing  or  vested  rights." 

In  Means  v.  Harrison,  114  111.  248,  it  was  declared  to  be 
the  general  rule  "  that  a  statute  is  to  operate  infuturo  only, 
and  is  not  to  be  construed  to  affect  past  transactions,  and 
that  if  it  is  left  doubtful  what  was  the  real  design  as  to  its 
having  a  prospective  or  retroactive  effect,  the  statute  must 
be  so  construed  as  to  have  a  prospective  effect  only." 

This  doctrine  is  recognized  and  indorsed  in  the  case  of 
Rock  Island  National  Bank  v.  Thompson,  173  111.  593, 
where  it  is  said  : 

"Retrospective  laws  are  not  looked  upon  with  favor. 
Statutes  are  usually  construed  as  operating  on  cases  which 
come  into  existence  after  the  statutes  are  passed,  unless  a 
retrospective  effect  is  clearly  intended." 

There  is  nothing  in  the  statute  in  question  to  indicate  an 
intention  on  the  part  of  the  legislature  to  give  it  a  retro- 
spective effect.  On  the  contrary,  it  is  stated  at  the  begin- 
ning of  the  act  "  that  hereafter  it  shall  be  lawful,"  etc., 
plainly  indicating  an  intention  to  give  it  a  prospective  effect 
only.  Taking  into  consideration  the  language  of  the  law, 
and  the  further  fact  that  the  rights  of  the  interpleader  were 
vested  long  prior  to  the  time  the  law  went  into  effect,  we 
are  of  opinion  that  the  rights  of  the  interpleader  are  not 
affected  by  her  failure  to  file  her  deed  in  the  office  of  the 
county  clerk.  It  follows  that  the  judgment  of  the  court 
below  was  right,  and  it  is  accordingly  affirmed.  Judgment 
affirmed. 
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Millard  C.  Shires  v.  Washington  Irwin,  Lonis  C.  Schrader 
and  T.  Jefferson  Noble,  School  Directors,  etc. 

1.  Schools— Elections— Locat ion  of  School-house  Sites.— It  to  not 
lawful  for  a  board  of  directors  to  purchase  or  locate  a  school-house 
site,  or  to  purchase,  build  or  move  a  school  house  or  to  levy  a  tax  to 
extend  schools  beyond  nine  months,  without  a  vote  of  the  people  at  an 
election  called  and  conducted  as  required  bylaw.  (R.  S.,  Chap.  122, 
Sec.  151.) 

2.  Same— Sufficiency  of  Notice  of  Election.— If  a  notice  of  a  school 
election  is  reasonably  sufficient  to  inform  the  voter  as  to  the  purposes  of 
the  election  and  the  matters  to  be  voted  upon,  it  is  sufficient.  If  the  inten- 
tion of  the  voter  can  be  fairly  ascertained  from  his  ballot,  though  not 
in  strict  conformity  to  law,  effect  will  be  given  to  that  intention. 

3.  Same— Election  Not  to  be  Nullified,  When.  —An  election  can  not  be 
nullified  by  the  mere  neglect  or  omission  of  the  election  officers  to  make 
a  proper  return  thereof. 

Appeal  from  the  Circuit  Court  of  Mercer  County;  the  Hon.  Hiram 
Bioelow,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1899.    Affirmed.    Opinion  filed  February  1, 1900. 

Gut  C.  Scott,  attorney  for  appellant. 

Connell  &  Thomason,  attorneys  for  appellees. 

Mb.  Presiding  Justice  Crabtree  delivered  the  opinion  of 
the  court. 

This  was  a  bill  in  equity  exhibited  by  appellant  against 
appellees  as  school  directors  of  district  No.  4,  township  15 
north,  range  5  west,  in  the  county  of  Mercer,  to  restrain 
them  from  building  a  school  house  in  said  district. 

It  is  stated  by  appellees,  and  not  denied  by  counsel  for 
appellant,  that  the  old  school  house  in  the  district  had  been 
destroyed  by  fire,  and  as  a  consequence  thereof,  there  was  a 
proposition  started  in  the  district  to  change  the  site  and 
build  a  new  school  house. 

An  election  was  held  upon  certain  notices  given  and 
posted  by  appellees,  and  the  contention  is  that  the  notices 
and  ballots  were  insufficient  to  carry  the  proposition  to 
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build  a  school  house,  although  it  is  conceded  that  they  were 
sufficient  to  carry  the  proposition  to  change  the  school- 
house  site  and  borrow  money. 
The  notices  given  were  as  follows : 

"  Public  notice  is  hereby  given  that  on  the  14th  day  of  Jan- 
uary, A.  D.  1899,  an  election  will  be  held  at  Union  Church, 
School  District  No.  4,  Township  No.  fifteen,  range  No. 
five  west  of  the  fourth  principal  meridian,  in  county  of  Mer- 
cer and  State  of  Illinois,  for  the  purpose  of  voting  '  for ?  or 
'against'  the  proposition  of  changing  the  school-house  site; 
also  for  the  purpose  of  voting  'for'  or  'against'  the  prop- 
osition to  issue  a  bond  of  said  district  No.  4,  to  the  amount 
of  four  hundred  dollars,  for  the  purpose  of  building  a  new 
school  house,  said  bond  to  be  paid  one  year  from  date  of 
issue,  with  interest  not  to  exceed  seven  per  cent. 

"  The  polls  of  said  election  will  be  opened  at  one  o'clock 
p.  m.  and  will  remain  open  until  four  o'clock  p.  m. 

u  Dated  this  second  day  of  January  A.  D.  1699." 

An  election  was  held  at  the  time  and  place  specified  in 
the  notices,  at  which  thirty-four  ballots  were  cast,  upon 
eighteen  of  which  appeared  the  words  and  figures  follow- 
ing, to- wit : 

"  For  the  proposed  school-house  site  the  N.  TV.  Cor.  of 
the  S.  W.  Qr.  of  section  29,  house  to  be  20  rods  south  of  the 
half  section  line. 

"  For  issuing  a  bond  to  the  amount  of  4  hundred  dollars 
to  be  paid  one  year  from  date  with  interest  not  to  exceed  7 
percent." 

Which  was  all  that  was  written  or  contained  upon  any 
or  either  of  the  said  eighteen  ballots. 

The  remaining  sixteen  of  said  thirty-four  ballots  contained 
the  following,  to  wit : 

"  For  the  present  school-house  site  N.  W.  Cor.  of  S.  W. 
Qr.  of  N.  W.  Qr.  of  Sec.  29,  1  acre. 

"  For  issuing  a  bond  to  the  amount  of  4  hundred  dollars 
to  be  paid  one  year  from  date  with  interest  not  to  exceed 
7  per  cent." 

Appellees,  as  officers  of  the  election,  made  a  return  of  the 
poll  book  to  the  school  treasurer  of  the  township  as  required 
by  law,  with  a  certificate  thereon,  in  which  certificate  the 
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questions  submitted  and  the  result  of  the  election   were 
stated.    Said  return  is  as  follows : 

"  Special  election  held  at  Union  Church,  Dist.  No.  4,  in 
tp.  15,  range  No.  5  W.,  4th  P.  M.  in  Mercer  county,  State 
of  I1L,  on  Saturday,'  the  14th  day  of  January,  1899,  for  the 
purpose  of  electing : 

"  For  and  against  borrowing  $400,  and  issuing  bond  pay- 
able one  year  from  date,  ink  not  to  exceed  7  per  cent. 

"  For  or  against  changing  school-house  site. 

"  For  present  school-house  site  of  N.  W.  Cor.  of  S.  W.  of 
N.  W.  Sec.  29,  received  sixteen  votes. 

"For  proposed  school-house  site  N.  W.  Cor.  S.  W.  quar, 
ter  Sec.  29,  house  to  be  20  rods  south  of  the  half  Sec.  line- 
received  eighteen  votes. 

"  For  borrowing  $400  and  issuing  bond,  payable  one  year 
from  date,  interest  not  to  exceed  7  per  cent,  received  thirty- 
four  votes. 

M  We,  the  undersigned,  do  hereby  certify  that  the  .fore- 
going is  a  true  tally  list  and  correct  statement  of  votes  cast 
at  the  said  election,  and  that  the  proposed  school-house  site, 
viz.:  N.  W.  Cor.  S.  W.  Qr.  Sec.  29,  was  carried  by  two 
votes;  also  that  the  proposition  to  borrow  $400  was  carried 
by  thirtv-four  votes. 

"  Dated  this  14th  day  of  Jan.,  1899. 

"  L.  C.  SCHRADER, 

"  T.  J.  Noble,  "  Washington  Irwin, 

"  Clerk  of  Election.  "  Judges  of  Election." 

After  the  election,  appellees  being  about  to  let  a  contract 
on  February  24, 1899,  for  the  building  of  a  new  school-house, 
appellant,  claiming  to  be  a  resident  and  taxpayer  of  the 
school  district,  filed  the  bill  herein  on  behalf  of  himself  and 
other  taxpayers,  setting  up  the  facts  above  stated,  and 
praying  an  injunction  against  appellees  to  restrain  them 
from  erecting  a  new  school  house  with  funds  and  credit  of 
the  district.  A  temporary  injunction  was  granted  by  the 
master  in  chancery. 

Answers  were  filed  and  a  motion  made  in  vacation  to 
dissolve  the  injunction.  Affidavits  were  filed  in  support  of 
the  bill,  and  appellees  filed  the  affidavits  of  the  eighteen 
persons  who  voted  in  the  majority,  stating  that  by  the  bal- 
lots they  cast,  they  voted,  and  intended  to  vote,  for  building 
a  new  school  house. 

vouLxxxvn  • 
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On  a  hearing  the  injunction  was  dissolved  and  at  the  next 
terra  of  court  the  bill  was  dismissed  for  want  of  equity  and 
the  complainant  prosecutes  this  appeal. 

The  only  question  to  be  determined  is,  whether  the 
notices,  and  the  ballots  cast  at  this  election  held  in  pursuance 
thereof,  were  legally  sufficient  to  authorize  appellees  to  build 
the  school  house  in  contemplation. 

By  Sec.  151,  Chap.  122,  of  the  Eevised  Statutes,  it  is  pro- 
vided : 

"  It  shall  not  be  lawful  for  a  board  of  directors  to  purchase 
or  locate  a  school-house  site,  or  to  purchase,  build  or  move 
a  school  house,  or  to  levy  a  tax  to  extend  schools  beyond 
nine  months,  without  a  vote  of  the  people  at  an  election 
called  and  conducted  as  required  by  section  4  of  article  9 
of  this  act." 

Section  4  referred  to,  provides  for  the  manner  of  giving 
notice  and  holding  the  election,  and  requires  that  "  Such 
notices  shall  specify  the  place  where  such  election  is  to  be 
held,  the  time  of  opening  and  closing  the  polls,  and  the 
question  or  proposition  to  be  voted  upon." 

In  the  case  at  bar  it  is  not  claimed  the  notices  were  not 
given  for  a  sufficient  length  of  time,  nor  that  they  did  not 
properly  designate  the  time  and  place,  but  it  is  contended 
they  were  not  sufficiently  definite  as  to  the  proposition  to 
build  a  school  house. 

It  must  be  admitted  that  the  notices  might  have  been 
drawn  with  more  definiteness  as  to  the  proposition  to  build 
a  school  house,  but  yet,  considering  the  notice  as  a  whole, 
we  are  of  the  opinion  it  was  sufficiently  specific  to  enable 
the  voters  to  know  and  understand  what  they  were  to  vote 
upon.  It  is  conceded  that  all  of  the  votes  cast  were  in  favor 
of  the  proposition  to  issue  a  bond  of  the  district  for  $400 
to  be  paid  one  year  from  the  date  of  its  issue  with  interest 
not  to  exceed  seven  per  cent.  What  was  this  bond  to  be 
issued  for  i  Clearfy ,  to  raise  money  to  build  a  new  school 
house  as  stated  in  the  notice.  This  was  the  proposition 
voted  for  and  carried. 

The  notice  given  in  this  case  was  very  similar  to  the  one 
in  People  v.  Sisson,  9S  111.  335,  which  was  held  sufficiently 
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definite  to  meet  the  requirements  of  the  law.  Too  great 
nicety  or  precision  ought  not  to  be  required  in  elections  of 
this  character,  where  school  officers  are  not  supposed  to  be 
learned  in  the  law  nor  versed  in  legal  technicalities.  If  the 
notice  is  reasonably  sufficient  to  inform  the  voter  as  to  the 
purposes  of  the  election  and  the  matters  to  be  voted  upon, 
we  think  the  election  should  not  be  invalidated  for  want  of 
absolute  definiteness. 

We  hold  in  this  ease  that  the  notice  was  sufficient. 

The  objection  made  to  the  form  of  the  ballots  is  of  a 
somewhat  more  serious  character.  It  is  insisted  by  counsel 
for  appellant  that  the  ballots  are  entirely  silent  on  the 
question  of  building  a  new  school  house.  It  is  true  the 
ballots  cast  do  not  specifically  vote  to  build  a  new  school 
house,  but  when  taken  in  connection  with  the  notice  and 
the  other  propositions  to  be  voted  upon,  can  there  be  any 
doubt  as  to  what  the  eighteen  persons  who  voted  in  the 
majority  intended  by  their  votes  J  We  think  not  The 
district  was  without  a  school  house.  A  proposition  was 
before  the  people  to  change  the  school-house  site  and  bor- 
row the  money  to  build  a  new  school  house. 

We  have  held  the  notice  of  the  election  for  the  purpose 
of  submitting  these  propositions  sufficient.  In  pursuance 
of  such  notice  the  election  was  held,  at  which  eighteen  out 
of  the  thirty-four  votes  cast  were  "for  the  proposed  school- 
house  site  N.  W.  Cor.  S.  W.  quarter  Section  29,  house  to 
be  20  rods  south  of  the  half  section  line.  For  borrowing 
$400  and  issuing  bond  payable  one  year  from  date,  interest 
not  to  exceed  7  per  cent." 

Certainly  no  more  technical  rules  should  be  applied  to 
such  an  election  than  any  ordinary  election,  and  if  not,  then 
the  general  rule  must  prevail  that  if  the  intention  of  the 
voter  can  be  fairly  ascertained  from  his  ballot,  though  not 
in  strict,  conformity  to  law,  effect  will  be  given  to  that 
intention.  (McKinnon  v.  The  People,  110 11L  305;  Behrens- 
meyerv.  Kreitz,  135  111.  591.) 

In  the  case  last  cited  it  was  held  that  the  ballot  should 
be  liberally  construed  and  the  intendments  should  be  in 
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favor  of  a  reading  and  construction  which  will  render  the 
ballot  effective,  rather  than  in  favor  of  a  conclusion  which 
will,  on  some  technical  ground,  render  it  ineffective.  There 
can  be  no  doubt  of  the  wisdom  and  justice  of  this  doctrine, 
and  applying  it  to  the  ballots  in  question  we  can  have  no 
doubt  as  to  the  intention  of  those  who  cast  the  eighteen 
votes  in  the  majority. 

They  filed  a  joint  affidavit  in  support  of  appellees'  answer 
to  the  bill,  in  which  they  all  swear  they  intended  to  vote, 
and  did  vote,  for  building  a  new  school  house. 

But  without  this  affidavit,  we  are  of  the  opinion  the 
intention  of  the  voters  sufficiently  appears  so  that  their 
votes  should  be  counted  as  having  been  cast  in  favor  of  the 
proposition  to  build  a  new  school  house. 

A  further  point  is  made  by  counsel  for  appellant,  that 
the  returns  of  the  election  made  by  the  directors  to  the 
school  treasurer,  only  showed  that  two  propositions  were 
submitted  to  be  voted  upon,  and  that  the  building  a  new 
school  house  was  not  one  of  them. 

A  majority  of  the  directors  aver  in  their  answer,  that  it 
was  their  intention  by  the  notice  given,  to  submit  to  the 
voters  the  proposition  to  build  a  new  school  house  as  well 
as  to  change  the  site  and  borrow  money.  All  that  can  be 
said  of  the  omission  of  that  subject  from  their  return  of 
the  election  is,  that  it  tends  to*  contradict  this  statement  in 
their  answer.  But  we  fail  to  see  how  the  omission  from 
the  return  would  invalidate  the  election,  if,  as  we  hold,  it 
was  properly  held,  and  the  questions  involved  were  fairly 
submitted  to  the  voters. 

If  the  position  contended  for  by  appellant  is  a  correct 
one,  then  any  election  might  be  nullified  by  the  mere  neglect 
or  omission  of  the  election  officers  to  make  a  proper  return 
thereof.  We  are  unwilling  to  give  our  assent  to  such  a 
proposition,  which  would  be  in  violation  of  the  rule  that 
effect  must  be  given  to  the  intention  of  the  voters  if  that 
can  be  reasonably  ascertained. 

Our  conclusion  is  that  the  decree  was  right  and  must  be 
affirmed. 
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Charles  Stacker  r.  Charles  Allen. 

1.  Evidence— Of  Subsequent  Conditions.— Evidence  as  to  the  condi- 
tion of  a  ditch,  subsequent  to  the  date  of  an  injury  complained  of  from 
its  overflow,  is  not  competent,  until  proof  has  been  made  showing  that 
there  had  been  no  change  in  the  same  since  the  time  of  the  injury,  or  if 
there  had  been  a  change,  showing  what  it  was. 

2.  Instructions— In  Close  Cases.— Where  the  evidence  is  conflicting 
and  the  case  a  close  one  great  care  should  be  exercised  to  make  the 
instructions  clear  and  accurate. 

Appeal  from  the  Circuit  Court  of  Livingston  County;  the  Hon.  John 
H.  MOFFETT.  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1899.    Reversed  and  remanded.    Opinion  filed  February  1,  1900. 

A.  C.  Norton  and  F.  W.  Winkler,  attorneys  for  appel- 
lant. 

R.  S.  MoIlduff,  attorney  for  appellee. 

Mr.  Justice  Hiobee  delivered  the  opinion  of  the  court. 

Since  the  year  1856  appellant  has  been  the  owner  and  in 
possession  of  the  north  half  of  the  northeast  quarter  of 
section  8,  township  26,  range  7,  in  Livingston  county. 
Appellee  is  the  owner  and  in  possession  of  the  eighty  acres 
lying  immediately  north  of  appellant's  land,  having  pur- 
chased the  same  in  the  fall  of  1892. 

Appellant's  land  lies  somewhat  higher  than  the  land  im- 
mediately north  of  it,  and  the  natural  course  of  the  drainage 
is  toward  the  northwest.  At  the  time  appellant  purchased 
his  place  there  was  a  natural  draw  or  depression  in  the  sur- 
face, running  from  a  point  near  the  southeast  corner  thereof, 
in  a  northwesterly  direction  across  his  land  and  that  now 
owned  by  appellee,  to  an  outlet  just  beyond  the  northwest 
corner  of  the  latter  tract. 

In  1866,  to  improve  the  drainage,  appellant  cut  a  furrow 
with  a  breaking  plow  in  the  draw,  some  two  or  three  inches 
deep,  and  afterward,  with  the  consent  of  the  owner  of  the 
land,  the  ditch  was  deepened  so  as  to  increase  its  capacity. 
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Prior  to  the  time  appellee  purchased  his  land,  appellant  had 
tiled  his  place,  the  outlet  of  the  tile  being  a  tile  well  located 
in  the  draw  spoken  of,  on  his  north  line,  from  which  the 
water  ran  into  the  ditch.  After  appellee  purchased  his 
land  he  proposed  to  pat  tile  in  the  ditch,  and  had  some 
conversation  with  appellant  in  reference  to  the  matter. 
Appellee  stated  that  he  was  going  to  put  in  an  eight-inch 
tile  at  his  outlet  and  a  four  or  five-inch  tile  at  the  south 
line  of  his  land,  where  the  water  from  appellant's  tile  well 
entered.  Appellant  contended  that  the  tile  proposed  would 
not  be  sufficient  to  carry  the  water,  and  offered  to  pay  the 
difference  if  appellee  would  put  in  a  larger  tile.  This  agree- . 
ment  appears  to  have  been  satisfactory  to  appellee,  and  it 
was  suggested  that  a  written  contract  be  entered  into  be- 
tween the  parties,  covering  the  agreement,  but  for  some 
reason  this  contract  was  never  signed,  and  no  further  steps 
were  taken  to  carry  it  into  effect.  In  December,  1893,  ap- 
pellee put  in  tiling  of  the  size  desired  by  appellant,  but  did 
not  run  it  up  to  appellant's  line,  stopping  at  a  point  about 
thirty-one  rods  distant.  Appellee  placed  a  board  over  the 
end  of  the  tile  for  the  purpose  of  keeping  out  the  dirt, 
which,  however,  appears  to  have  seriously  obstructed  the 
flow  of  water.  Appellant  claims  to  have  sustained  injuries 
in  1895  and  1896,  by  reason  of  the  flooding  of  his  lands 
occasioned  by  the  alleged  obstruction  of  the  natural  drain- 
age of  the  same  by  appellee,  as  above  stated. 

The  declaration  contains  three  counts,  which,  after  alleg- 
ing the  existence  of  a  natural  water-course  across  the' lands 
of  the  appellant  and  to  and  over  the  lands  of  appellee, 
charged :  First,  that  appellee  had  obstructed  the  same  by 
throwing  and  shoveling  earth  and  other  debris  into  it,  and 
by  plowing  over  and  across  the  same,  so  as  to  flow  water 
back  upon  appellant's  land,  by  reason  of  which  certain  crops 
were  lost  to  him  in  1895  and  1896.  Second,  that  appellee 
wrongfully  plowed  in  and  along  the  banks  of  said  natural 
water-course  and  into  and  across  the  same,  and  threw  large 
quantities  of  earth  and  other  material  into  the  same,  filling 
it  up,  obstructing  the  flow  of  water,  and  refusing  to 
remove  the  same  when  notified,  whereby  water  was  flowed 
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back,  to  the  injury  of  appellant,  drowning  his  crops  and 
rendering  his  premises  wet  and  swampy  and  less  fit  for  use. 
Third,  that  appellee  filled  up  said  water-course  and  placed 
therein  tile  wholly  insufficient  to  carry  off  the  water 
and  that  the  water-course  was  filled  in  such  a  careless,  neg- 
ligent and  improper  manner,  that  water  flowed  back  upon 
and  injured  the  land  of  appellant. 

There  was  a  trial  and  a  verdict  and  judgment  for  appellee. 

Upon  the  trial  the  county  surveyor  was  permitted  to  tes- 
tify as  to  the  condition  of  the  ditch  between  appellant's 
tile  well  and  the  head  of  the  tile  on  appellee's  land  in  Sep- 
tember, 1897.  This  was  long  after  the  injury  complained 
of  was  alleged  to  have  occurred,  and  some  ten  months  after 
the  bringing  of  the  suit.  Counsel  for  appellant  objected 
to  this  testimony,  but  the  court  permitted  the  witness  to 
testify  as"  to  the  condition  of  the  ditch  at  the  time  he  saw  it, 
upon  the  statement  of  appellee's  counsel  that  it  would  be 
shown  that  the  ditch  was  in  the  same  condition  then  that  it 
was  at  the  time  of  the  alleged  injury. 

There  was  no  attempt,  however,  made  by  appellee  to  show 
that  there  was  no  change  in  the  condition  of  the  ditch 
between  the  two  dates.  The  court  should  not  have  permitted 
the  surveyor  to  have  testified  as  to  the  conditions  existing  at 
the  time  he  saw  the  ditch  until  proof  had  been  made  show- 
ing there  had  been  no  change  in  the  same  since  the  time  of 
the  injury  complained  of,  or,  if  there  had  been  a  change, 
showing  what  it  was.  In  admitting  this  evidence  appel- 
lant's case  may  have  been  seriously  prejudiced.  Appellee 
testified  that  there  was  a  hog- tight  fence  all  along  appel- 
lant's north  line;  that  the  bottom  of  the  fence  was  close  to 
the  ground,  crossed  a  small  swale  and  held  back  the  water. 
Appellant  testified  that  the  portion  of  the  division  fence 
which  held  back  water  was  appellee's  part,  and  kept  up  by 
him,  but  this  testimony  of  appellant  was  excluded  by  the 
court.  We  think  appellant  was  entitled  to  have  this  testi- 
mony given  to  the  jury,  for  the  purpose  of  contradioting 
the  testimony  of  appellee  that  the  water  was  held  back  by 
appellant's  fence. 

The  third  instruction  given  for  appellee  confined  the  dam- 
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ages  to  injuries  resulting  from  obstructions  to  the  flow  of 
water  from  the  mouth  of  the  tile  on  appellant's  land.  This 
was  incorrect,  for  the  reason  that  appellant  had  a  right  to 
the  flow,  not  only  of  the  water  from  the  tile,  but  of  all  the 
surface  water  which  would  have  naturally  gone  in  that 
direction. 

Instruction  No.  6,  given  for  appellee,  confined  the  dam- 
ages to  injuries  caused  by  the  tiling  put  in  by  him.  This 
was  erroneous,  for  the  reason  that  the  declaration  charged, 
in  addition  thereto,  the  filling  of  the  ditch  by  plowing  in  and 
along  the  banks  and  across  the  same,  and  by  throwing  and 
shoveling  earth  and  other  debris  therein;  and  evidence  was 
introduced  in  support  of  these  charges. 

The  evidence  was  conflicting  and  the  case  a  close  one,  and 
great  care  should  have  been  therefore  exercised  to  make  the 
instructions  clear  and  accurate. 

For  the  errors  above  flamed,  the  judgment  will  be  re- 
versed and  the  cause  remanded. 


Joseph  Huber  v.  The  People,  etc. 

1.  Verdicts— In  Criminal  Cases. — A  verdict  without  evidence  to 
support  it  is  not  to  be  sustained  in  a  criminal  prosecution,  where  it  is 
required  that  the  evidence  should  be  sufficient  to  satisfy  the  minds  of 
the  jury  beyond  a  reasonable  doubt 

Indictment  for  selling  liquor  to  minors.  Error  to  the  County  Court 
of  Rock  Island  County;  the  Hon.  Lucian  Adams,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1899.  Reversed.  Opinion  filed 
February  1,  1900. 

M.  R.  Harris  and  J.  L.  Haas,  attorneys  for  plaintiff  in 
error. 

C.  J.  Searle,  attorney  for  defendant  in  error. 

Mr.  Presiding  Justice  Crabtree  delivered  the  opinion  of 
the  court. 
Plaintiff  in  error  was  indicted  by  the  grand  jury  of  Rock 
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Island  county  for  selling  intoxicating  liquor  to  minors. 
The  indictment  contained  three  counts:  First,  for  selling 
liquor  without  a  written  order,  etc.,  to  Carl  Lowe,  a  minor; 
second,  for  the  sale  of  lager  beer  to  said  Carl  Lowe,  and 
third,  for  the  sale  of  intoxicating  liquor  to  Frank  Ellin- 
wood,  a  minor,  without  a  written  order,  etc. 

The  case  was  certified  to  the  County  Court  for  trial, 
which  was  had  before  a  jury,  resulting  in  a  verdict  finding 
the  defendant  guilty  on  the  second  and  third  counts.  A 
motion  for  new  trial  was  overruled  and  a  judgment  entered 
upon  the  verdict  imposing  a  fine  of  $30  and  costs  on  the 
second  count  of  the  indictment,  and  a  like  amount  on  the 
third  count.  The  defendant  prosecutes  this  writ  of  error 
and  insists  upon  a  reversal  for  various  reasons  assigned 
upon  the  record. 

The  only  one  we  have  deemed  it  necessary  to  consider  is, 
whether  or  not  the  evidence  was  sufficient  to  sustain  the 
conviction. 

It  appears  from  the  evidence  that  Carl  Lowe,  a  minor 
aged  nineteen  years,  Frank  Ellinwood,  aged  eighteen  years, 
and  an  adult  named  Ed  Patten,  met  in  the  city  of  Rock 
Island  on  April  20,  1898,  and  started  for  Molino  for  the 
purpose  of  enlisting  in  the  militia;  that  before  leaving  Rock 
Island  they  entered  the  saloon  of  plaintiff  in  error,  in  com- 
pany with  each  other;  that  Patten,  the  adult,  called  for 
three  "  beers,"  which  were  set  out  on  the  bar  by  plaintiff 
in  error's  bartender,  and  each  of  the  three  persons  named, 
the  two  minors  and  Patten,  drank  one  glass  of  the  beer. 

It  further  appears  from  the  evidence  that  before  they 
entered  the  saloon,  Ellinwood  gave  Patten  twenty-five 
cents  with  which  to  pay  for  the  beer.  On  direct  examina- 
tion Lowe  testified  that  Ellinwood  paid  for  the  beer,  but 
this  is  squarely  contradicted  by  Ellinwood,  and  on  cross- 
examination  Lowe  nullifies  the  statement  made  on  that  sub- 
ject in  his  direct  examination.  There  was  therefore  no 
evidence  upon  which  the  jury  could  reasonably  find  that 
Ellinwood  paid  for  the  beer.  There  is  no  evidence  what- 
ever to  show  that  the  bartender  knew  or  had  any  reason  to 
suppose  that  Ellinwood  furnished   the  money  to  pay  for 
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the  beer.  Nor  do  there  appear  to  have  been  any  circum- 
stances which  ought  to  have  put  the  bartender  upon  notice 
or  inquiry.  Patten  called  for  the  beer,  and  when  it  was  set 
out  on  the  bar,  he  took  one  glass  himself  and  pushed  one 
over  to  each  of  his  comrades.     This  was  all  there  was  of  it. 

We  think  the  case  comes  squarely  within  the  rulings  of 
the  Supreme  Court  in  Siegel  v.  The  People,  106  111.  97.  In- 
deed the  case  at  bar  is  even  weaker,  if  anything,  than  the 
Siegel  case  in  some  of  its  aspects. 

Counsel  for  the  people  concede  the  Siegel  case  to  be  the 
law  of  this  State  and  binding  on  this  court,  but  insist  that 
even  under  the  decision  therein  contained  the  instruction 
given  for  the  people  in  this  case  and  the  verdict  of  the 
jury  can  be  sustained. 

The  trouble  with  the  instruction  is  that  it  was  not  based 
upon  the  evidence.  There  was  no  evidence,  or  circumstances 
appearing  in  the  evidence,  from  which  the  jury  were  war- 
ranted in  finding  that  the  bartender  knew  that  Ellinwood 
and  Lowe  were  using  Patten  as  a  screen  for  the  purchase  of 
the  beer  for  themselves.  True,  as  said  in  the  Siegel  case, 
"a  case  might  oftentimes  exist,  undoubtedly,  where  the  bar- 
keeper ought  to  know,  from  the  circumstances,  that  the 
person  purchasing  is  being  used  by  a  minor  simply  as  a 
screen  to  conceal  his  own  participation,  and  in  such  case 
the  vendor  should  be  held  responsible.  He  may  not  close 
his  eyes  to  obvious  facts  and  then  plead  his  ignorance  to 
what  all  others  knew;  but  in  such  case  the  fact  should  be 
left  to  the  jury,  to  be  determined  from  the  evidence." 

It  is  argued  that  the  question  was  left  to  the  jury  in  this 
case,  and  that  having  found  the  fact  against  plaintiff  in 
error,  their  verdict  ought  to  stand.  But  a  finding  without 
evidence  upon  which  to  base  it  ought  not  to  be  sustained. 
Particularly  is  this  so  in  a  criminal  prosecution,  where  it  is 
required  that  the  evidence  should  be  sufficient  to  satisfy  the 
minds  of  the  jury  beyond  a  reasonable  doubt. 

We  are  of  the  opinion  the  verdict  was  not  sustained  by 
the  evidence  and  that  the  conviction  was  not  warranted  bv 
the  law.     The  judgment  will  therefore  be  reversed. 
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James  Cowley,  by  his  next  friend,  etc.,  v.  Chicago  &  A.  I  93    1479 

fi«  .EL  Co* 

1.  Verdicts—  Where  the  Court  Will  Direct  for  the  Defendant— 
Where  the  evidence  given  at  the  trial,  with  all  the  inferences  that  the 
jury  could  justifiably  draw  from  it,  is  so  insufficient  to  support  a  ver- 
dict for  the  plaintiff  that  such  a  verdict,  if  returned,  must  be  set  aside, 
the  court  is  not  bound  to  submit  the  case,  but  may  direct  a  verdict  for 
the  defendant. 

2.  Practice—  On  Motions  to  Exclude  the  Evidence.— The  rule  that  on 
a  motion  to  exclude  the  evidence  and  direct  a  verdict  the  courts  must 
not  invade  the  province  of  the  jury  and  pass  upon  the  weight  of  the 
evidence,  does  not  mean  that  if  a  single  answer  of  a  single  witness 
standing  by  itself  would  make  a  case  for  plaintiff  the  court  is  thereby 
necessarily  required  to  deny  the  motion. 

Action  in  Case. — Appeal  from  the  Circuit  Court  of  La  Salle  County; 
the  Hon.  Charles  Blanchard,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1899.    Affirmed.    Opinion  filed  February  1,  1900. 

Elmer  E.  Roberts  and  MoDougall  &  Chapman,  attor- 
neys for  appellant. 

Duncan  &  Doyle,  attorneys  for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  court. 

James  Cowley,  a  child  fifteen  months  old,  had  his  right 
foot  injured  by  an  engine  of  the  Chicago  &  Alton  Railroad 
Company.  Two  of  the  toes  were  removed  by  the  medical 
attendant  at  that  time,  and  two  were  removed  a  year  later 
because  of  a  muscular  contraction  rendering  their  amputa- 
tion necessary.  He  brought  this  suit,  by  his  next  friend,  to 
recover  damages  for  the  injury.  Each  count  of  the  declara- 
tion charged  that  the  engine  was  at  the  time  passing  along 
and  through  a  certain  alley.  The  various  counts  charged 
that  the  injury  was  caused  by  the  engine  being  driven  and 
managed  carelessly  and  improperly,  at  an  unreasonable, 
rapid  and  unsafe  rate  of  speed,  and  at  a  speed  in  excess  of 
six  miles  per  hour,  limited  by  an  ordinance  of  the  city  of 
Streator,  within  which  the  accident  occurred,  and  that  the 
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servants  of  defendant  in  charge  of  said  engine  violated  their 
duty  in  failing  to  keep  a  lookout  to  observe  objects  upon 
the  railroad  track.  Defendant  pleaded  the  general  issue. 
At  the  first  trial  plaintiff  had  a  verdict,  which  the  court  set 
aside.  Before  the  second  trial  defendant,  by  leave  of  court, 
filed  with  its  plea  of  general  issue  a  notice  of  special  mat- 
ters intended  to  be  relied  upon  as  a  defense  at  the  trial,  to 
wit,  that  said  railroad  track,  where  plaintiff  was  injured,  was 
not  situated  upon  a  public  alley,  as  alleged  in  the  declara- 
tion, but  was  wholly  upon  private  property  of  the  Acme 
.Coal  Company,  of  which  defendant  and  the  Atchison,  To- 
peka  &  Santa  Fe  Railroad  Company  were  sole  licensees, 
and  that  plaintiff  at  the  time  and  place  of  the  injury  was 
trespassing  thereon.  On  the  second  trial,  at  the  close  of 
all  the  evidence,  the  court,  on  motion  of  the  defendant,  ex- 
cluded the  evidence  and  directed  a  verdict  for  defendant, 
which  was  rendered  and  a  judgment  entered  thereon. 
Plaintiff  sued  out  this  writ  of  error. 

First.  The  allegation  that  at  the  place  of  the  injury  the 
engine  was  passing  along  and  through  an  alley  was  not  sup- 
ported by  any  proof,  but  the  contrary  was  proved.  That 
part  of  the  city  was  divided  into  lots,  blocks,  streets  and 
alleys.  The  alley  passed  through  that  block.  The  Acme 
Coal  Company  bought  a  strip  of  land  fourteen  feet  wide  off 
the  south  end  of  the  lots  lying  north  of  said  alley  in  block 
one  of  a  certain  subdivision,  and  on  that  strip  of  land  laid 
the  railroad  track  in  question,  as  a  switch  track  to  reach  its 
mines  not  far  distant.  One  of  said  lots  was  No.  10,  about 
the  middle  of  the  block.  Plaintiff's  parents  were  tenants 
living  upon  that  lot.  There  was  a  fence  at  the  rear  end  of 
the  part  of  the  lot  they  occupied,  about  three  or  four  feet 
from  the  nearest  rail  of  the  track,  and  in  that  fence  an  open 
gateway  without  a  gate.  There  was  no  fence  on  the  other 
side  of  the  fourteen  foot  strip  next  to  the  alley.  The  rail- 
road companies  which  had  a  license  to  pass  over  this  track 
were  not  bound  to  fence  it,  under  section  1  of  the  statute 
relating  to  fencing  and  operating  railroads  (T.  W.  &  W. 
Ry.  Co.  v.  Spangler,  71  111.  568),  nor  was  a  neglect  to  fence 
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alleged  in  the  declaration.  Plaintiff  was  very  sick  that  day, 
and  was  placed  by  his  mother  under  a  tree  in  thq  yard  fifty 
feet  or  so  from  that  fence,  and  evidently  passed  through 
the  gateway  and  reached  the  engine  just  as  it  went  by. 

Second.  There  was  no  proof  of  the  allegation  of  failure 
to  keep  a  lookout.  Plaintiff's  mother  came  to  the  door 
when  the  engine  was  just  rounding  a  curve  after  it  had 
passed  about  two  hundred  feet  beyond  where  the  child  was 
hurt.  She  saw  the  child  was  not  in  the  yard,  and  saw 
what  she  thought  was  the  child  on  the  railroad  track,  and 
went  to  where  the  child  was,  adistance  of  fifty  feet  accord- 
ing to  her  testimony,  and  seventy-five  feet  according  to  her 
husband.  After  picking  up  the  child  and  noticing  its  inju- 
ries she  looked  at  the  engine,  still  in  sight,  near  the  switch, 
and  could  not  see  any  one  around  the  engine,  either  on  the 
side  or  front.  This  has  no  tendency  to  prove  the  servants 
of  defendant,  when  they  approached  and  passed  the  child, 
were  not  at  their  proper  places  within  the  engine  cab,  keep- 
ing a  proper  lookout.  The  engineer  testified  he  was  at  his 
proper  place  on  the  engine,  on  the  opposite  side  from  this 
gateway,  looking  ahead,  and  did  not  see  the  child,  and 
that  the  tender  in  front  of  him  as  he  backed  down,  pre- 
vented his  seeing  beyond  the  opposite  side  of  the  rails  for  a 
distance  of  forty  to  seventy  feet;  and  that  buildings  on  the 
rear  of  the  other  lots  prevented  his  seeing  into  the  lot  occu- 
pied by  plaintiffs  parents,  as  he  approached  it.  The  fire- 
man testified  he  was  at  his  place  on  the  engine  performing 
his  duties  as  fireman.  The  only  blood  found  was  on  the 
outside  of  the  rail  nearest  the  gateway,  and  no  part  of 
plaintiff  was  injured  except  his  foot,  so  that  he  evidently 
had  not  been  between  the  rails. 

Third.  There  was  no  proof  the  engine  was  running  at  a 
high  or  dangerous  speed,  or  that  it  was  improperly  or  care- 
lessly managed. 

Fourth.  An  ordinance  of  the  city  of  Streator  restricted 
the  speed  of  the  engine  to  six  miles  per  hour,  and  plaintiff's 
mother  testified  when  she  saw  the  engine  on  the  curve  after 
it  had  passed  some  two  hundred  feet  beyond  her  child,  it 
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was  running  ten  miles  per  hour.  She  does  not  appear  to 
have  had  any  experience  in  estimating  the  speed  of  engines 
and  trains.  She  walked  fifty  or  seventy -five  feet  there- 
after, picked  up  her  child  and  examined  its  injuries,  and 
then  looked  again  at  the  engine,  and  it  was  still  near 
enough  for  her  to  make  out  its  number  and  see  that  there 
was  no  one  in  front  or  on  either  side.  When  her  direct  and 
cross-examination  are  each  carefully  considered  we  think 
her  estimate  of  its  speed  when  she  first  saw  it  can  have 
but  little  weight.  The  engineer  and  fireman  testified  they 
were  running  four  or  five  miles  per  hour.  It  was  shown 
that  the  rails  were  in  bad  condition  for  running.  As  we 
understand  the  evidence  and  plat,  about  250  feet  from  where 
the  plaintiff  was  hurt,  and  about  fifty  feet  from  where 
plaintiff's  mother  first  saw  the  engine  when  she  says  it  was 
running  ten  miles  per  hour,  the  engine  was  required  to  stop 
and  did  stop  for  the  fireman  to  get  off  and  arrange  the 
switch  leading  to  the  main  track.  An  engine  running  ten 
miles  per  hour  travels  8S0  feet  in  each  minute,  or  fifty  feet 
in  less  than  four  seconds.  It  is  well  nigh  incredible  that 
the  engineer  would  drive  the  engine  at  that  speed  when 
within  fifty  feet  of  the  place  where  he  must  stop,  or  that 
he  could  have  stopped  at  the  main  track,  as  the  proof  shows 
he  did,  if  he  had  been  running  at  that  speed  when  only 
fifty  feet  away.  The  testimony  of  the  engineer  and  fire- 
man, accustomed  to  knowing  the  speed  at  which  they  are 
traveling,  is  not  only  more  likely  to  be  correct,  but  is  far 
more  reasonable.  The  only  testimony  on  which  a  verdict 
for  plaintiff  could  have  been  based  was  this  statement  of 
plaintiffs  mother  that  the  engine  was  running  ten  miles 
per  hour  when  she  first  looked  at  it,  before  she  knew  her 
child  had  been  hurt,  and  when  she  had  no  reason  to  suppose 
she  was  interested  in  its  speed;  and  this  was  practically 
overcome  by  her  further  testimony  showing  that  after  she 
had  gone  to  her  child  and  examined  its  injuries  the  engine 
was  but  a  short  distance  further  away,  as  well  as  by  the 
facts  as  to  the  distance  within  which  the  engine  was  com* 
pelled  to  stop,  and  also  by  the  evidence  of  the  engineer  and 
fireman.     On  this  state  of  the  testimony  a  verdict  for  the 
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plaintiff  could  not  have  been  sustained.  The  rule  is  that 
"when  the  evidence  given  at  the  trial,  with  all  inferences 
that  the  jury  could  justifiably  draw  from  it,  is  so  insuffi- 
cient to  support  a  verdict  for  the  plaintiff  that  such  a  ver- 
dict, if  returned,  must  be  s4t  aside,  the  court  is  not  bound 
to  submit  the  case  to  the  jury,  but  may  direct  a  verdict  for 
the  defendant."  (Offutt  v.  World's  Columbian  Exposition, 
175  111.  472.) 

The  rule  that  on  a  motion  to  exclude  the  evidence  and 
direct  a  verdict  the  court  must  not  invade  the  province 
of  the  jury  and  pass  upon  the  weight  of  the  evidence 
(ttoldie  v.  Werner,  151  111.  551,  Boyce  v.  Tallerman,  183  111. 
115),  does  not  mean  that  if  a  single  answer  of  a  single  wit- 
ness standing  by  itself  would  make  a  case  for  plaintiff,  the 
court  is  thereby  necessarily  required  to  deny  the  motion. 
Such  a  motion  is  not  to  be  granted  unless  there  is  a  sub- 
stantial failure  of  evidence  tending  to  prove  the  plaintiff's 
cause  of  action  or  to  prove  some  fact  material  thereto. 
But  "evidence  tending  to  prove  the  plaintiff's  cause  of 
action"  means  " evidence  upon  which  the  jury  could, 
without  acting  unreasonably  in  the  eye  of  the  law,  decide 
in  favor  of  the  plaintiff."  (Offutt  v.  World's  Columbian 
Exposition,  supra.)  We  are  of  opinion  the  jury  would  have 
acted  unreasonably  if  they  had  found  that  the  engine  was 
run  at  a  speed  which  violated  the  ordinance,  and  that  a 
verdict  for  plaintiff  must  have  been  set  aside.  The  court 
was  specialty  justified  in  acting  under  this  rule  after  there 
had  been  one  verdict  for  plaintiff  which  the  court  could  not 
sustain. 

Fifth.  There  was  neither  allegation  nor  proof  that  there 
was  anything  about  this  railroad  track,  its  ties  or  rails,  to 
appeal  to  childish  instincts  and  curiosity  and  to  attract  to 
it  an  infant  fifteen  months  old,  and  holding  out  an  implied 
invitation  to  such  a  child,  so  as  to  require  the  railroad  to 
guard  its  track  against  infant  children,  and  there  is  there- 
fore nothing  to  bring  this  case  within  the  rule  laid  down  in 
City  of  Pekin  v.  McMahon,  154  111.  141,  and  Siddall  v. 
Jansen,  168  111.  43,  relied  upon  by  appellant  in  argument. 
Assuming  that  because  of  his  extreme  youth  plaintiff  was 
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not  a  trespasser  upon  the  right  of  way,  yet  the  defendant 
owed  him  no  duty,  at  that  place,  upon  private  grounds, 
except  to  use  all  due  diligence  to  prevent  injury  to  him 
after  he  was  discovered;  and  the  proof  is  he  was  not  seen 
at  all  by  defendant's  servants  in  charge  of  the  engine.  The 
judgment  is  affirmed. 
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Leslie  A.  Gilmore,  Eugene  Manger  and  Julius  D.  Klein, 
v.  The  People,  etc. 

1.  Criminal  Procedure— Affidavits  of  Grand  Jurors  Can  Not  be 
Received  to  Impeach  an  Ifidictment. —On  grounds  of  public  policy,  affi- 
davits of  grand  jurors  can  not  be  received  to  impeach  an  indictment 
found  by  them. 

2.  Same—  Witnesses  Names  on  Indictments.— The  name  of  a  witness 
who  is  called,  but  refuses  to  testify  before  the  grand  jury,  may  be  prop- 
erly omitted  from  the  back  of  the  indictment. 

8.  Same— Organization  of  the  Grand  Jury— How  Questioned.— The 
organization  of  the  grand  jury  can  not  be  questioned  in  this  State  by  a 
plea  in  abatement,  but  only  by  a  ^^l^g0  »™  +h»  n^y  or  a  motion  to 
quash  the  indictment. 

4.  Same—  What  Pleading  to  an  Indictment  Admits.— Pleading  to  an 
indictment  admits  its  genuineness  as  a  record,  for  an  averment  by  way 
of  plea  can  not  be  received  against  a  record. 

5.  Same — Bills  of  Particulars, — Whenever  an  indictment  is  so  gen- 
eral as  to  give  the  defendant  inadequate  notice  of  the  charge  that  he  is 
expected  to  meet,  the  court  wiU,  on  his  application,  require  the  prosecu- 
tion to  furnish  him  a  bill  of  particulars  of  the  evidence  intended  to  be 
relied  upon. 

*  6.  Same— Reference  to  Defendant's  Failure  to  Testify.— Xhfi-negtecL. 
of  a  defendant  to  testify  in  his  own  behalf  in  a  criminal  proceeding 
creates  no  presumption  against  him,  my!  any  referent  nr  fi^manf 
jlDOiLBUch  neglect  to  testify,  made  bv  thp  prosecuting  att^may  i«  0]Tftr 
7.  Same—  What  is  No  Defense.— It  is  no  defense  to  a  criminal  prose- 
cution that  the  crime  was  committed  against  one  who  was  also  engaged 
with  the  defendants  in  another  criminal  enterprise. 

Error  to  the  Circuit  Court  of  Carroll  County;  the  Hon.  James  Shaw, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1899.  Re- 
versed and  remanded.    Opinion  filed  February  1,  1900. 

Frank  P.  Blair,  attorney  for  plaintiffs  in  error;  J.  M. 
Hunter,  of  counsel. 
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Ralph  E.  Eaton,  State's  Attorney,  and  John  D.  Turn- 
baugh,  attorneys  for  defendants  in  error. 

Mr.  Jcstick  Dibell  delivered  the  opinion  of  the  court. 

Leslie  A.  Gilmore,  Eugene  Munger,  George  Taber,  Julius 
D.  Klein  and  Harry  Roraaine,  were  indicted  in  the  court 
below  for  a  conspiracy  to  obtain  the  money  of  Roderick 
Chisholm  and  Ade  O.  Hileman  by  false  pretenses  and  by 
means  and  use  of  the  confidence  game.  Roraaine  was  not 
put  on  trial.  Taber  pleaded  guilty  and  testified  for  the 
prosecution.  After  certain  proceedings  hereafter  stated, 
Gilmore,  Munger  and  Klein  pleaded  not  guilty,  and  were 
tried  and  convicted ;  Gilmore  and  Klein  were  fined,  and  all 
three  were  sentenced  to  imprisonment  in  the  penitentiary, 
and  they  have  sued  out  this  writ  of  error. 

Defendants  filed  a  written  motion  to  quash  the  indict- 
ment, assigning  among  other  reasons  that  it  was  not  suf- 
ficient in  form,  and  that  Taber  was  a  witness  before  the 
grand  jury  and  his  name  was  not  indorsed  upon  the  back  of 
the  indictment.  The  form  of  the  indictmojit  is  in  the  lan- 
guage of  the  statute,  and  is  supported  by  Thomas  v.  People, 
113  111.  531;  Ochs  v.  People,  124  111.  399;  Graham  v.  People, 
181  111.  477, and  other  Illinois  decisions.  Defendants  sought 
to  prove  Taber  was  a  witness  before  the  grand  jury  by  the 
affidavits  of  grand  jurors.  On  grounds  of  public  policy 
these  can  not  be  received  to  impeach  an  indictment.  (Git- 
chell  v.  People,  146  111.  175.)  Other  proof  presented  by  the 
State  showed  that  though  Taber  was  called  before  the  grand 
jury  and  sworn,  he  refused  to  testify,  and  did  not  testify 
before  that  body.  His  name  was  properly  omitted  from 
the  back  of  the  indictment,  and  the  motion  to  quash  was 
properly  denied. 

Thereafter  defendants  filed  a  plea  in  abatement,  to  which 
the  court  sustained  a  demurrer.  The  plea  questioned  the 
legality  of  the  grand  jury  on  the  ground  that  the  number 
of  grand  jurors  selected  bj*  the  county  board  was  not  "  as 
near  as  may  be  a  proportionate  number  from  each  town," 
as  required  by  statute.    The  organization  of  a  grand  jury 
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can  not  be  questioned  in  tbifc  State  by  a  plea  in  abatement, 
but  only  by  a  challenge  to  the  array  or  a  motion  to  quash 
the  indictment.  (Stone  v.  People,  2  Scam.  326;  Barren  v. 
People,  73  111.  256;  McElhanon  v.  People,  92  111.  369.) 
Pleading  to  an  indictment  admits  its  genuineness  as  a 
record,  and  an  averment  by  way  of  plea  can  not  be  received 
against  a  record.  (Gitchell  v.  People,  supra.)  Defendants 
did  not  challenge  the  array,  and  their  written,  motion  to 
quash  the  indictment  did  not  attack  the  organization  of  the 
grand  jury,  nor  did  they,  on  the  hearing  of  the  motion,  offer 
any  proof  concerning  its  selection. 

Further,  the  plea  shows  there  are  fourteen  towns  in  Car- 
roll county;  that  one  grand  juror  was  selected  from  each 
town,  and  no  more  than  two  from  any  town,  and  we  think 
it  shows  a  reasonable  compliance  with  the  statute. 

Defendants  before  pleading  to  the  merits  moved  for  a 
bill  of  particulars,  and  supported  their  motion  by  their  joint 
affidavit,  in  which  they  set  out  the  very  general  nature  of 
the  allegations  in  the  several  counts  of  the  indictment,  and 
its  lack  of  that  definiteness  and  particularity  which  would 
apprise  them  of  the  nature  of  the  accusation  against  them, 
and  that  they  desired  a  bill  of  particulars  which  would 
enable  them  to  prepare  their  defense,  and  in  case  of  acquit- 
tal or  conviction  to  show  by  the  record  the  identity  of  the 
crime  charged,  so  that  they  might  not  be  placed  in  jeopardy 
a  second  time  for  the  same  offense.  Their  affidavit  further 
stated : 

"  That  these  defendants  intend  in  good  faith  to  defend 
themselves  against  the  supposed  crime  intended  to  be  alleged 
against  them  in  said  indictment;  but  that  they  are  ignorant 
ot  the  facts  constituting  the  same,  and  can  not  safely  ^o  to 
trial  herein  until  there  shall  be  rendered  to  them  a  bill  of 
particulars,  or  statement  of  the  facts  constituting  the  offense 
or  crime  intended  to  be  charged  against  them,  with  such 
certainty  as  will  apprise  them  of  the  nature  of  the  accusa- 
tion against  them,  and  enable  them  to  prepare  their  defense, 
herein,  and  that  such  bill  of  particulars  is  important, 
material  and  necessary  to  the  defense  of  the  defendants  in 
this  cause." 

Defendant  Munger  also  filed  a  separate  petition  under 
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oath  for  a  bill  of  particulars,  in  which  he  stated  that 
there  were  three  indictments  against  him;  that  he  was 
innocent  of  each  charge  against  him;  that  he  had  not  had 
a  preliminary  hearing  upon  any  of  said  charges;  that  he 
did  not  know  and  had  no  information  what  evidence  would 
be  introduced  against  him,  and  that  he  could  not  learn  the 
same  from  the  indictments  because  of  their  general  lan- 
guage; that  he  had  made  every  effort  to  ascertain  what  the 
witnesses  indorsed  upon  the  indictment  knew  or  claimed  to 
know  against  him  concerning  said  charges;  that  he  needed 
a  bill  of  particulars  to  insure  him  a  fair  trial;  that  he  might 
not  be  surprised  upon  the  trial;  that  he  might  make  suit- 
able preparation  for  trial,  etc.  No  counter-showing  was 
made  by  the  State.  The  court  refused  to  require  a  bill  of 
particulars. 

We  can  not  concede  the  position  taken  by  the  State  that 
an  application  for  a  bill  of  particulars  is  always  addressed 
to  the  mere  discretion  of  the  trial  court,  and  that  its  exer- 
cise hereof  is  never  subject  to  review.  Some  counts  of  the 
indictment  in  McDonald  v.  People,  126  111.  150,  were  much 
like  the  indictment  in  this  case.  Upon  this  subject  the 
court  there  said : 

"Where  the  charge  in  an  indictment  is  a  general 
one,  as  is  usually  the  case  in  an  indictment  of  this  char- 
acter, it  is  a  matter  of  great  importance  to  the  defendant 
to  obtain  a  bilt  of  particulars,  in  order  that  he  may  know 
specifically  what  he  will  be  required  to  meet  on  the  trial." 

The  court  there  quoted  with  approval  from  another  court 
which  spoke  of  "  the  reasons  which  require  a  specification," 
and  from  still  another  court  to  this  effect : 

"It  is  now  a  general  rule,  perfectly  well  established, 
that  in  all  legal  proceedings,  civil  or  criminal,  bills  of 
particulars,  or  specifications  of  facts,  may  and  will  be 
ordered  by  the  court  whenever  it  is  satisfied  there  is 
danger  that  otherwise  a  party  may  be  deprived  of  his  rights 
or  that  justice  can  not  be  done." 

In  C.  &  N.  W.  R.  R.  Co.  v.  C.  &  E.  R.  R.  Co.,  112  111.  589 
(a  condemnation  case),  the  trial  court  denied  a  motion  to 
compel  petitioner  to  file  a  certain  plan  and  profile.  The 
Supreme  Court  said : 
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"  This  motion  was  in  the  nature  of  an  application  for  a  bill 
of  particulars,  which  is  demandable  in  all  kinds  of  actions  and 
proceedings  where,  by  reason  of  the  generality  of  the  claim 
or  charge,  the  adverse  party  is  unable  to  know,  with  reason- 
able certainty,  what  he  is  required  to  meet.  (1  Tidd's 
Practice,  1st  Am.  Ed.  334-336.)  The  rule  applies  even  to 
criminal  proceedings  as  well  as  civil.  Wharton,  in  his  work 
on  Criminal  Law,  vol.  3,  Sec.  3156,  says :  c  Whenever  the  in- 
dictment is  so  general  as  to  give  the  defendant  inadequate 
notice  of  the  charge  he  is  expected  to  meet,  the  court  will, 
on  his  application,  require  the  prosecution  to  furnish  him  a 
bill  of  particulars  of  the  evidence  intended  to  be  relied  upon.' 
The  practice  in  this  respect  is  founded  upon  the  clearest 
principles  of  justice,  and  should  not  be  departed  from  in  any 
case  where  the  circumstances  require  an  application  of  the 
principle." 

Some  of  the  counts  of  this  indictment  charge  a  conspiracy 
to  obtain  the  money  of  Chisholm  and  Hileman,  and  to  cheat 
and  defraud  them  of  the  same,  by  means  and  use  of  the  con- 
fidence game.  Others  charge  a  conspiracy  to  obtain  the 
money  of  Chisholm  and  Hileman  by  false  pretenses.  The 
nature  of  the  confidence  game  is  not  stated.  The  false 
pretenses  are  not  set  out.  The  money  is  in  some  counts 
described  as  $5,000  of  money  of  the  value  of  $5,000,  and  in 
others  as  divers  large  sums  of  money  amounting  to  the  sura 
of  $5,000,  and  of  the  value  of  $5,000.  The  details  of  the 
conspiracy  are  not  set  out.  In  every  respect  the  indictment 
is  as  general  as  it  could  be  drawn.  We  are  of  opinion  the 
showing  made  entitled  defendants  to  a  bill  of  particulars  as 
matter  of  right,  and  that  such  a  bill  was  necessary  to  enable 
them  to  prepare  their  defense.  The  State  suggests  they 
were  not  harmed  by  its  refusal  because,  near  the  close  of  the 
trial,  a  witness  stated  that  as  a  justice  of  the  peace  he  held 
a  preliminary  examination  of  the  charge  of  conspiracy  in 
the  case  of  "  The  People  against  J.  D.  Klein  and  others,"  and 
therefore  defendants  must  have  been  informed  of  the 
case  against  them  by  that  examination.  The  witness  did 
not  state  who  were  the  other  defendants  before  him  besides 
Klein,  nor  the  extent  of  that  examination.  Munger's  sworn 
petition  stated  that  he  had  not  had  a  preliminary  hearing, 
and  did  not  know,  and  had  no  information  of  any  kind 
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whatever,  of  the  matters,  things,  declarations  and  state- 
ments, if  any,  that  would  be  introduced  in  evidence  against 
him,  except  from  the  indictment  It  also  appeared  that 
there  were  three  indictments  against  the  defendants,  and 
they  had  a  right  to  know  whether  the  State  intended  at 
the  trial  of  this  case  to  prove  and  rely  upon  all  the 
transactions  between  the  parties,  or  only  some  special  part 
thereof.  The  hardship  entailed  upon  defendants  by  the 
denial  of  the  bill  of  particulars  was  obvious  at  the  trial. 
The  defendants  were  charged  with  committing  the  crime  in 
Carroll  county.  Many  conversations  and  transactions 
relied  upon  by  the  State  were  had  in  Carroll  county. 
Much  of  the  money  actually  paid  out  by  Chisholm  and  Hile- 
man  was  paid  in  Carroll  county.  But  it  did  not  appear 
Munger  was  ever  in  Carroll  county  till  after  his  arrest. 
Several  different  sums  of  money  were  paid  by  Chisholm  and 
Hileman,  but  no  one  sum  of  $5,000,  nor  did  they  all  amount 
to  $5,000,  and  the  sum  finally  refused  was  not  $5,000.  The 
first  pretenses  claimed  to  have  been  false  and  fraudulent,  and 
the  first  acts  in  the  alleged  conspiracy,  were  made  and#done 
in  Carroll  county  on  March  18,  1899.  Most  of  the  alleged 
false  pretenses  were  made,  and  large  sums  of  money  were 
obtained  from  Chisholm  and  Hileman  during  the  next 
thirty  days,  and  much  evidence  was  introduced  covering 
that  period.  Gilmore  was  not  shown  to  have  had  any  con- 
nection whatever  with  the  parties,  the  conspiracy,  or  the  false 
pretenses  till  April  20th,  only  nine  days  before  the  last  trans- 
action put  in  evidence.  Gilmore  is  not  shown  to  have  ever 
been  in  Carroll  county  till  April  24th,  only  five  days 
before  the  close  of  the  period  covered  by  the  evidence. 
The  trial  lasted  nine  days.  The  great  bulk  of  the  evidence 
introduced  related  to  conversations  and  transactions  with 
which  it  was  not  shown  that  Gilmore  was  personally  con- 
nected or  acquainted.  It  is  obvious  the  refusal  of  a  bill  of 
particulars  deprived  him  of  information  to  which  he  was 
entitled  before  the  trial.  For  this  error  the  judgment  must 
be  reversed. 
The  case  which  the  State  sought  to  prove  was  in  part  as 
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follows :  Chisholm  and  Hileman  were  men  of  some  wealth, 
living  in  Carroll  county.  Taber  and  Klein  also  lived  in 
that  county.  Munger,  Komaine  and  Gilmore  lived  in 
Chicago.  Gilmore  was  an  attorney.  Romaine  was  repre- 
sented to  be  a  telegraph  operator.  It  was  represented  to 
Chisholm  and  Hileman  that  Munger  and  Eomaine  had  a 
scheme  for  tapping  telegraph  wires  running  to  a  pool  room 
in  Chicago,  and  conducting  the  wires  into  a  room  near  by, 
intercepting  and  delaying  reports  of  horse  races,  till  one  of 
them  could  go  to  the  local  pool  room  and  bet  on  the  win- 
ning horse;  then  sending  on  the  report  and  winning  large 
sums  of  money;  that  they  had  bought  and  partly  paid  for 
the  necessary  machinery,  but  needed  $337.50  more  to  enable 
them  to  complete  the  arrangements,  and  wanted  some  one 
to  go  in  with  them,  furnish  the  remaining  money  needed, 
and  share  in  the  profits.  Chisholm  and  Hileman  accepted 
the  offer  and  furnished  the  required  money.  Then  followed, 
during  the  next  twenty-five  or  thirty  days,  numerous  calls 
for  more  money  on  various  pretexts,  such  as  that  the 
machinery  had  been  burnt  out  by  an  unusual  charge  of  elec- 
tricity upon  the  wires;  that  a  "  resister  "  was  required;  that 
the  telegraph  company  had  run  a  second  wire  to  the  pool 
room  and  sent  part  of  the  report  over  one  wire  and  part 
over  the  other,  and  hence  the  machinery  must  be  duplicated, 
etc.  Chisholm  and  Hileman  responded  to  these  various 
demands,  and  prior  to  April  20th  they  had  paid  out  $2,600. 
Then  they  were  notified  that  Munger  and  Romaine,  who 
were  known  in  these  transactions  as  Yaughn  and  Martin, 
had  been  arrested  by  the  police  on  a  charge  of  tapping  tel- 
egraph wires,  in  violation  of  the  statute,  and  were  confined 
in  the  central  station,  Chicago,  and  the  machinery  had 
been  seized;  that  a  lawyer  named  Gilmore  had  been  hired 
and  paid  $100  to  defend  them,  and  that  $500  was  needed  to 
get  them  out  on  "  straw  bail."  Chisholm  and  Hileman  fur- 
nished the  money,  and  were  afterward  notified  that  Mun- 
ger and  Romaine  had  been  released.  Gilmore  and  Romaine 
then  came  to  Carroll  county  and  had  an  interview  with  all 
the  parties,  except  Munger.    Gilmore  stated  that  the  offense 


Second  District— October  Term,  1899.     135 

Gilmore  v.  The  People. 

of  tapping  wires  was  punishable  by  imprisonment  in  the 
penitentiary  or  a  heavy  fine;  that  the  possession  of  the 
machinery  by  the  police,  which  he  said  was  at  the  central 
station,  furnished  serious  evidence  against  them  all;  that 
that  was  all  the  evidence  the  police  had,  and  if  they  could 
get  the  machinery  back  it  would  destroy  all  evidence  of 
guilt;  that  he  thought  he  could  buy  off  the  police,  get  the 
machinery  back,  and  square  everything,  for  about  $2,000; 
and  Romaine  stated  that  the  machinery  could  be  returned 
to  the  house  from  which  it  was  bought  at  a  discount  of  ten 
or  twenty-five  per  cent,  so  that  there  would  be  no  great  loss. 
Gilmore  returned  to  Chicago  to  ascertain  the  exact  amount 
required,  aud  wired  back  it  would  take  $2,100.  Chisholra 
and  Hileman  raised  that  sum  and  placed  a  draft  therefor 
in  the  hands  of  Taber  to  take  to  Chicago.  Meanwhile  Hile- 
man had  stated  the  facts  to  his  brother-in-law,  W.  Scott 
Cowen,  and  the  latter  went  to  Chicago  to  investigate  the 
matter.  He  rode  on  the  train  with  defendant  Klein,  and 
the  latter,  after  a  long  conversation,  told  Cowen  that  this 
was  really  a  scheme  to  get  money  out  of  Chisholm  and 
Hileman.  Cowen  consulted  a  Chicago  lawyer  whom  he 
knew,  named  George  C.  Mastin,  a  former  resident  of  Car- 
roll county,  and  brought  Mastin  back  with  him  that  night. 
They  got  Chisholm,  Hileman  and  Taber  together,  and 
induced  Taber  to  surrender  the  draft  for  $2,100.  Mastin 
returned  to  Chicago  and  called  upon  Gilmore  to  learn  the 
facts,  the  danger  of  his  clients,  and  the  necessity  for  their 
paying  out  $2,100.  After  some  discussion  Gilmore  told 
him  Munger  and  Romaine  had  been  arrested,  but  that  the 
story  of  their  having  been  placed  in  the  central  station  was  a 
"fake;"  that  Chisholm  was  badly  scared  and  was  raising 
money  to  escape,  and  would  give  up  a  good  many  thousand 
dollars  rather  than  be  punished;  that  the  guilt  of  the  parties 
was  so  evident  that  they  could  not  be  defended;  that  he 
was  expecting  Taber  in  with  $2,100;  that  if  Mastin  would 
advise  his  clients  to  give  up  the  $2,100  he  (Mastin)  should 
have  one-third  of  it;  and  the  balance  had  to  be  divided 
between  himself  and  another;  that  the  payment*  of  $2,100 
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would  be  much  less  punishment  than  they  would  suffer  if 
they  were  arrested  and  sent  to  the  penitentiary;  that  if  they 
paid  the  $2,100  they  would  be  relieved  from  all  danger  of 
prosecution  and  arrest;  that  he  represented  Romaine  and 
Munger,  and  also  represented  the  party  who  had  caused  their 
arrest,  and  also  the  party  who  had  furnished  their  bonds, 
and  that  he  controlled  the  situation.  Mastin  retired  and 
sent  Gilmore  a  note  saying  that  upon  consideration  he 
found  he  could  not  with  honor  either  consider  or  accept  his 
suggestion.  Mastin  and  Gilmore  met  again  next  day,  and 
Gilmore  told  Mastin  that  the  latter  did  not  correctly  get  the 
import  of  his  remarks  the  day  before,  and  gave  Mastin  the 
name  of  the  justice  before  whom  the  prosecution  of  Munger 
and  Romaine  (under  the  names  Vaughn  and  Martin)  was 
pending,  and  the  date  to  which  the  hearing  had  been  con- 
tinued. Mastin  told  Gilmore  he  believed  his  clients  would 
resist  any  efforts  to  induce  them  to  give  more  money  to 
save  them  from  any  sort  of  prosecution.  The  $2,100  was 
not  paid,  but  this  prosecution  was  instituted.  It  was  shown 
that  Munger  and  Romaine  had  never  been  confined  in  the 
central  station,  either  under  their  own  names  or  the  names 
Vaughn  and  Martin,  nor  had  any  such  machinery  been 
there;  that  wire-tapping  machinery  of  the  kind  described 
would  cost  but  a  few  dollars,  and  that  the  most  expensive 
machinery  would  not  have  cost  over  $350.  There  was  evi- 
dence slightly  tending  to  show  that  wires  were  in  fact 
tapped  and  two  bets  on  horse  races  made,  and  counter  evi- 
dence casting  much  doubt  upon  the  existence  of  any  wiring, 
tapping  or  betting  by  any  of  these  parties.  Chisholm  and 
Hileman  were  at  least  made  to  believe  that  wires  had  been 
tapped  and  bets  made.  Many  conversations,  representa- 
tions and  acts  were  proven,  to  which  we  deem  it  unneces- 
sary to  refer. 

The  defense  offered  but  little  testimony.  They  showed 
a  prosecution  under  the  statute  for  tapping  telegraph  wires 
had  been  instituted  against  Vaughn  and  Martin;  that  said 
defendants  had  beeu  arrested,  had  given  bail,  and  that  the 
case  had  been  continued,  and  afterward  it  was  dismissed  for 
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want  of  prosecution.  Proof  was  offered  tending  to  contra- 
dict Martin  in  some  of  the  details  he  gave  of  his  visit  to  Gil- 
more's  office.  The  defense  contend  that  the  credibility  of 
Chisholra  and  Hileman  is  affected  by  the  criminality  of 
the  enterprise  in  which  they  were,  or  supposed  they  were, 
engaged;  that  Taber's  credibility  is  affected  by  his  confessed 
guilt;  that  if  any  crime  is  shown,  it  was  committed  in  Cook 
county,  and  not  in  Carroll  county;  and  that  as  Chisholm 
and  Hileman  were  engaged  with  defendants  in  a  criminal 
transaction,  none  of  them  can  be  convicted  for  cheating  or 
attempting  to  cheat  a  confederate  therein. 

The  defendants  who  were  on  trial  did  not  testify  in  their 
own  behalf.  Sec.  6  of  Div.  13  of  the  Criminal  Code,  which 
removes  the  disqualification  of  a  defendant  in  a  criminal 
case  to  testify,  further  provides  that  "a  defendant  in  a 
criminal  case  or  proceeding  shall  only  at  his  own  request  be 
deemed  a  competent  witness,  and  his  neglect  to  testify  shall 
not  create  any  presumption  against  him,  nor  shall  the  court 
permit  any  reference  or  comment  to  be  made  to  or  upon  such 
neglect."  During  the  argument  of  the  State's  attorney  to 
the  jury  he  said: 

"  Mastin  may  have  been  mistaken  about  the  door  in  Gil- 
more's  office,  but  if  his  testimony  be  not  true  Gilmore  could 
have  taken  the  witness  stand  and  contradicted  him,  word 
for  word." 

Gilmore  excepted  to  these  remarks  and  the  court  said, 
€<  Mr.  Eaton,  that  is  not  proper."  The  State's  attorney 
continued  as  follows  : 

"I  would  have  no  right  to  say  so,  your  honor,  but  Gil- 
more brought  it  up  in  his  argument.  Gentlemen  of  the 
jury,  Gilmore  said  his  mouth  was  sealed,  and  that  he  could 
not  go  on  there  and  contradict  Mastin.  Now,  gentlemen 
of  the  jury,  I  would  have  no  right  to  say  anything  about 
this  except  that  he  brought  it  up  in  his  argument  himself. 
I  say  that  when  Gilmore  told  that,  he  knew  lie  was  telling  a 
falsehood  to  the  jury,  and  I  tell  him  in  the  presence  of  his 
honor,  the  court,  that  he  had  the  right  to  go  upon  that  wit- 
ness stand  and  contradict  Mastin  word  for  word." 

Gilmore  objected  to  these  remarks  on  the  ground  that  he 
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had  made  no  such  remark,  and  that  the  same  violated  his 
constitutional  right,  and  requested  the  court  to  adjure  the 
jury  to  disregard  said  remarks  of  counsel,  but  the  court 
failed  to  do  so,  to  which  refusal  of  the  court  Gilmore  excepted. 
The  record  discloses  that  Gilmore  examined  witnesses  in 
his  own  behalf  and  cross-examined  some  of  the  witnesses 
against  him.  The  inference  from  the  remarks  of  the  State's 
attorney  would  be  that  Gilmore  had  also  addressed  the  jury 
in  his  own  behalf,  though  that  does  not  otherwise  appear. 
The  State's  attorney  sought  to  justify  his  remark  to  the  jury 
by  the  claim  that  Gilmore  had  told  the  jury  he  was  not  per- 
mitted to  testify.  Gilmore  denied  he  had  so  stated.  If 
Gilmore  had  made  any  statement  which  opened  the  door  for 
these  remarks  the  trial  judge  should,  and  we  must  assume 
would,  have  caused  the  facts  to  be  stated  in  the  bill  of 
exceptions.  It  was  also  the  duty  of  the  State's  attorney  to 
see  that  the  facts  upon  the  subject  were  incorporated  in  the 
bill  of  exceptions.  In  its  silence  we  can  not  assume  that 
the  State's  attorney  had  any  warrant  for  this  violation  of 
the  defendant's  statutory  rights.  In  every  case  where  this 
question  has  been  presented  to  our  Supreme  Court  (so  far 
as  we  are  advised),  if  there  had  been  a  direct  reference  by 
the  State  to  the  failure  of  the  defendant  to  testify,  it  has 
been  held  to  require  a  reversal,  unless  the  guilt  of  the  de- 
fendant was  so  evident  that  the  jury  could  have  reached  no 
other  conclusion.  (Angelo  v.  People,  96  111.  209;  Austin  v. 
People,  102  111.  261;  Baker  v.  People,  105  111.452;  Quinn  v. 
People,  123  111.  333.)  The  Quinn  case  was  reversed  solely 
because  an  attorney  who  was  assisting  the  State's  attorney 
in  his  argument  to  the  jury  asked  why,  if  certain  evidence 
was  not  true,  defendant  did  not  go  upon  the  witness  stand 
and  deny  it.  In  that  case  the  trial  judge  stopped  the  attor- 
ney and  told  the  jury  his  remarks  were  improper.  But  the 
court  said  the  words  had  served  their  purpose  and  the  effect 
upon  the  jury  could  not  be  removed  by  the  declaration  of 
the  judge.  In  the  Austin  case  the  court  said  that  the  stat- 
ute can  only  be  completely  enforced  by  adopting  it  as  a  rule 
of  practice  that  such   improper  and  forbidden  reference 
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by  counsel  for  the  prosecution  shall  be  regarded  as  good 
ground  for  a  new  trial  in  all  cases  where  the  proofs  of  guilt 
are  not  so  clear  and  convincing  that  the  court  can  say  affirm- 
atively the  accused  could  not  have  been  harmed  from  that 
cause. 

"  In  the  absence  of  most  satisfactory  proof  of  guilt,  no 
conviction,  obtained  through  a  palpable  and  willful  viola- 
tion of  law  (to  the  prejudice  of  the  accused)  done  by  the 
officers  of  the  law  conducting  the  prosecution,  should  be 
allowed  to  stand." 

The  conviction  of  Gilmore  rests  upon  the  evidence  of 
Mastin.  Aside  from  the  testimony  given  by  Mastin,  Gil- 
more's  acts  appeared  to  be  those  of  an  attorney  seeking  to 
extricate  clients  from  a  serious  position;  and  though  the 
means  he  proposed  were  grossly  illegal,  that  would  not  con- 
vict him  of  this  crime.  Gilmore  introduced  two  witnesses 
to  prove  facts  as  to  the  circumstances  of  the  interview 
tending  to  contradict  Mastin.  He  had  a  right  to  have  his 
case  go  to  the  jury  unprejudiced  by  comments  upon  the 
fact  that  he  had  failed  to  avail  himself  of  his  privilege  to 
testify.  The  language  of  the  State's  attorney  therefore 
requires  a  new  trial;  and  its  effect  could  not  fail  to  be 
prejudicial  to  the  other  defendants  also.  The  jury  could 
hardly  fail  to  understand  that  the  other  defendants  also 
could  have  testified. 

We  see  no  substantial  and  reversible  error  in  the  rulings 
of  the  court  upon  the  evidence.  The  letter  from  Mastin 
to  Gilmore  was  competent  evidence  for  the  State,  because 
it  was  followed  by  another  conversation  between  those 
parties  which  Gilmore  began  with  a  reference  to  the  con- 
tents of  the  letter. 

The  defense  asked  instructions  based  upon  the  theory 
that  if  Chisholm  and  Hileman  were  engaged  in  a  criminal 
transaction  with  defendants,  and  in  that  transaction  defend- 
ants cheated  Chisholm  and  Tlileman  and  defrauded  them  of 
their  money,  then  the  defendants  could  not  be  convicted. 
These  instructions  the  court  refused.  The  State  asked 
instructions  based  upon  the  contrary  doctrine,  that  the  fact 
that  Chisholm  and  Hileman  were  engaged  in  a  criminal 
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transaction  with  defendants  would  not  exonerate  defend- 
ants if  they  had  committed  against  Chisholm  and  Ilileman 
the  crime  charged  in  the  indictment.  These  instructions 
the  court  gave.  The  rule  contended  for  by  defendants  is 
based  chiefly  upon  the  majority  opinion  in  McCord  v. 
People,  46  K  Y.  470,  and  upon  State  v.  Crowley,  41  Wis. 
271.     In  the  former  the  rule  was  thus  stated  : 

"  Neither  the  law  nor  public  policy  designs  the  protec- 
tion of  rogues  in  their  dealings  wijbh  each  other,  or  to  insure 
fair  dealing  and  truthfulness,  as  between  each  other,  in  their 
dishonest  practices.  The  design  of  the  law  is  to  protect 
those  who,  for  some  honest  purpose  are  induced,  upon  false 
and  fraudulent  representations,  to  give  credit  or  part  with 
their  property  to  another,  and  not  to  protect  those  who,  for 
unworthy  or  illegal  purposes,  part  with  their  goods." 

We  entirely  approve  the  doctrine  as  applied  to  a  civil 
suit  between  rogues  for  contribution  or  reimbursement,  but 
we  think  it  has  no  proper  application  to  a  criminal  prose- 
cution against  one  of  several  wrongdoers  for  a  crime  com- 
mitted against  a  fellow-criminal.  Though  the  aggrieved 
fellow- wrongdoer  may  be  the  one  who  makes  the  complaint, 
yet  it  is  not  necessary  that  he  seek  or  desire  the  prosecu- 
tion. Any  one  who  knows  that  a  crime  has  been  committed 
may  initiate  the  prosecution.  The  complaining  witness, 
whether  he  is  or  is  not  the  person  defrauded,  can  not  con- 
trol or  settle  or  abandon  a  prosecution  once  begun.  The 
proceeding  is  not  one  to  enforce  civil  rights.  It  is  a  prose- 
cution of  the  crime  of  the  public  wrong  done  to  the  people 
generally  by  the  violation  of  a  public  law.  The  people  are 
entitled  to  have  the  criminal  punished  on  public  grounds, 
for  the  suppression  of  crime  and  for  the  protection  of  the 
public  against  other  like  crimes,  no  matter  how  unworthy 
the  source  from  which  the  proof  may  come.  One  crime 
can  not  be  permitted  to  become  a  shield  against  the  pun- 
ishment of  another  crime.  One  who  has  committed  a 
crime  ought  not  to  escape  punishment  by  showing  that 
another  person  ought  also  to  be  punished  for  the  same 
or.  another  crime.  Public  policy  requires  that  both  be 
punished,  and  not  that  both  be  permitted  to  escape  because 
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of  their  mutual  relations.  These  views  find  full  expression 
and  illustration  in  People  v.  Hennsler,  48  Mich.  49;  People 
v.  Watson,  75  Mich.  578;  Commonwealth  v.  Morrill,  62 
Mass.  571;  Patterson  v.  State  (N.  J.),  40  Atl.  Rep.  773;  In 
re  Cummins,  16  Colo.  451.  We  are  of  opinion  these  cases 
rest  on  sound  legal  principles  and  state  a  salutary  rule. 
See  also  the  dissenting  opinion  of  Peckham,  J.,  in  McCord 
v.  People,  supra.  This  precise  question  seems  not  to  have 
been  decided  in  this  State,  but  a  conviction  was  sustained 
in  Maxwell  v.  People,  158  111.  248,  where  the  prosecuting 
witness  was  cheated  while  he  was,  as  he  supposed,  assisting 
the  defendant  in  cheating  another  person.  We  approve 
the  rulings  of  the  trial  court  on  this  subject. 

The  instruction  given  for  the  people,  defining  "  overt 
act,"  was  so  general  as  to  be  inaccurate  as  applied  to  this 
case.  There  was  proof  of  overt  acts  in  Carroll  county 
sufficient  to  justify  the  verdict  as  to  the  venue.  Taber  had 
pleaded  guilty  and  turned  State's  evidence,  and  his  cross- 
examination  was  unduly  restricted.  Some  other  rulings 
are  perhaps  open  to  criticism,  but  they  are  not  likely  to 
occur  on  another  trial,  and  we  think  they  do  not  require 
discussion  here. 

For  the  errors  indicated,  the  judgment  against  Gilmore, 
Munger  and  Klein  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 


James  6.  Heggie  and  John  Heggie,  Partners,  etc.,  v. 
Ezekiel  Smith  and  Patrick  J.  Sexton. 

1.  Collateral  Undertakings  —  Statute  of  Frauds.— An  oral 
promise,  by  a  managing  partner  in  a  firm  of  contractors,  that  if  a  sub- 
contractor did  not  pay  for  certain  implements  previously  ordered  by 
such  sub-contractor,  he,  said  managing  partner,  would,  is  a  collateral 
promise  within  the  statute  of  frauds,  and  not  binding  upon  the  firm  of 
which  such  promisor  was  a  member. 

Assumpsit.— Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
Robert  W.  Hilscher,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1899.    Affirmed.    Opinion  filed  February  1,  1900. 
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Garnsey  &  Knox,  attorneys  for  appellants. 

Hill,  Haven  &  Hill,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Crabtree  delivered  the  opinion  of 
the  court. 

Appellants  brought  this  suit  in  assumpsit  against  ap- 
pellees, to  recover  the  price  of  seventeen  iron  "  skips," 
amounting  to  $1,020,  which  skips  were  manufactured  by 
appellants  and  delivered  to  Dion  Geraldine,  who  was  a  sub- 
contractor under  appellees  on  the  sanitary  drainage  canal. 

Appellants  were  boiler-makers  in  the  city  of  Joliet,  and 
manufactured  the  skips  in  question  upon  an  order  given  to 
them  by  Geraldine.  Thus  far  there  is  no  dispute,  but  the 
claim  of  appellants  is,  that  the  skips  were  delivered  for  the 
use  and  benefit  of  appellees,  to  be  used  by  the  latter  in 
their  work  upon  the  main  channel  of  the  sanitary  district 
of  Chicago,  upon  which  they  were  contractors. 

The  declaration  contained  only  the  common  counts,  and 
the  only  plea  upon  which  the  case  was  tried  was  the  gen- 
eral issue. 

A  jury  was  waived  and  the  cause  tried  by  the  court. 
The  court  found  in  favor  of  the  'defendants,  and  after 
overruling  a  motion  for  a  new  trial  rendered  judgment 
againstr  the  plaintiffs  for  costs,  and  they  prosecute  this 
appeal. 

It  appeals,  from  the  evidence  that,  in  July,  1892,  the 
McCormiek  Construction  Company  became  contractors  to 
perform  certain  work  upon  a  part  of  the  main  channel  of 
the  sanitary  district,  known  as  section  14. 

Appellee  succeeded  to  the  rights  of  the  McCormick  Co. 
in  their  contract  to  this  work.  Geraldine  became  a  sub- 
contractor under  appellees,  to  take  out  of  the  channel  cer- 
tain rock  after  it  had  been  blasted.  To  perform  this  work 
he  required  the  use  of  what  are  termed  "skips,"  which  were 
fashioned  like  a  large  scraper,  into  which  the  stone,  after 
being  blasted,  was  thrown  by  hand,  and  then  the  skips  and 
contents  were  lifted  out  upon  the  bank,  and  there  the  stone 
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was  discharged.  These  skips  cost  about  $60  each,  and 
quite  a  number  were  required  in  order  to  do  the  work. 
Geraldine  placed  with  appellant  an  order  for  ten  skips, 
which  were  manufactured  and  delivered  to  him  in  August, 
1894,  and  subsequently  paid  for  by  appellees  in  January 
or  February,  1895. 

In-  September,  1894,  Gei^tldine  needed  more  skips,  and 
placed  an  order  with  appellants  for  an  additional  twenty, 
which  were  manufactured  and  delivered  in  October.  In 
November  or  December,  1894,  Geraldine  gave  an  order  for 
another  twenty  skips,  but  as  appellants  had  not  then  been 
paid  for  any  of  those  theretofore  furnished,  they  only  deliv- 
ered three  on  the  last  order.  Before  the  other  seventeen 
were  delivered,  appellants  claim  that  Ezekiel  Smith,  the 
managing  partner  of  appellees'  firm,  came  to  their  works 
and  represented  that  they  were  in  desperate  need  of  the 
skips,  because  they  were  not  getting  out  the  monthly  re- 
quirements under  their  contract  with  the.  drainage  district; 
that  they  must  have  the  skips,  and  if  Geraldine  did  not 
pay  for  them  he  would.  Appellants  then  delivered  the 
seventeen  skips,  being  the  remainder  of  the  last  order  for 
twenty,  the  price  being  $60  each,  or  a  total  of  $1,020. 

The  only  question  for  determination  by  the  court  was, 
whether  appellees  made  a  promise  to  pay  for  the  skips 
which  was  binding  upon  them  as  an  original  undertaking. 

The  alleged  promise,  which  it  is  to  be  observed  is  abso- 
lutely denied  by  Mr.  Smith,  was  not  in  writing,  and  if  only 
collateral  to  the  liability  of  Geraldine,  was  void  under  the 
statute  of  frauds.  Whether  a  promise  is  an  original  or  collat- 
eral undertaking  is  frequently  a  question  of  great  difficulty, 
but  in  the  case  at  bar  we  think  it  is  one  of  comparatively 
easy  solution.  The  promise,  as  testified  to  by  appellant, 
was,  that  if  Geraldine  did  not  pay  for  the  skips,  appellees 
would  pay  for  them.  The  language  standing  alone  imports 
simply  a  collateral  undertaking;  but  further  than  this,  the 
skips  were  charged  to  Geraldine  upon  the  books  of  appel- 
lants; the  bills  were  made  out  to  him.  and  payment  thereof 
was  frequently  demanded  from  him.    There  was,  therefore, 
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a  binding  and  subsisting  obligation  on  the  part  of  Geral- 
dine  to  appellants,  to  which  the  promise  of  appellees,  if  made, 
was  collateral.  In  other  words,  the  party  for  whom  the 
promise  was  made,  was  liable  to  the  party  to  whom  it  was 
made.  (Resseter  v.  Waterman,  151  111.  1G9-176,  and  cases 
cited.) 

This  seems  to  be  one  of  the  tests  in  determining  whether 
the  undertaking  is  original  or  collateral  only.  Under  the 
authorities  we  are  clearly  of  the  opinion  the  promise,  if 
made  as  claimed,  was  collateral  to  the  original  obligation  of 
Geraldine,  and  was  not  binding  or  enforciblo,  unless  made 
in  writing.  (Eddy  et  al.  v.  Roberts,  17  111.  436;  Blank  v. 
Dreher,25  111.  331;  Williams  v.  Corbet,  2S  III.  2G2;  Hughes 
v.  Atkins,  41  111.  213.) 

Many  other  cases  might  be  cited  in  support  of  the  view 
we  take  of  the  case,  but  these  are  abundantly  sufficient. 

It  is  assigned  for  error  that  the  court  refused  to  hold,  as 
the  law  of  the  case,  propositions  numbered  one,  two  and 
four,  offered  by  appellants. 

The  first  proposition  asked  the  court  to  hold  that  when 
goods  are  sold  to  one  person  on  the  verbal  promise  of 
a  third  party  to  pay  for  them,  and  such  goods  are  charged 
to  such  person  in  an  account  against  him,  the  vendor  may 
show,  notwithstanding  such  charge  on  the  books,  that  the 
goods  were  actually  sold  on  the  strength  of  the  promise  of 
such  third  party  and  that  the  vendor  relied  thereon. 

As  a  bare  proposition  of  law  this  may  be  correct,  but  we 
think  it  was  not  applicable  to  the  facts  as  shown  by  the  evi- 
dence. Appellants  did  not  show,  or  offer  to  show,  that 
there  was  any  mistake  in  charging  the  skips  to  Geraldine. 
The  undisputed  facts  are,  that  if  appellants  relied  upon  any 
promise  of  appellees  in  delivering  the  skips  it  was  a  promise 
to  pay  if  Geraldine  did  not.  Under  the  evidence  we  think 
there  was  no  error  in  refusing  the  proposition. 

The  second  proposition  was  too  narrow  in  its  scope,  and 
sought  to  put  the  determination  of  the  question  as  to 
whether  or  not  the  promise  was  within  the  statute  of  frauds, 
upon  the  sole  purpose  and  object  of  the  promisor  in  mak- 
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ing  the  promise.  In  this  case  it  may  be  that  appellees  were 
interested  in  having  Geraldine  obtain  the  skips,  so  that  his 
work  might  not  be  delayed  under  the  sub-contract,  but  that 
fact  alone  would  not  make  their  promise  an  original  under- 
taking, if  in  fact  they  only  promised  to  pay  if  Geraldine 
did  not.     There  was  no  error  in  the  refusal. 

The  fourth  proposition  really  asked  the  court  to  pass  on 
a  question  of  fact,  which  it  was  not  bound  to  do,  and  hence 
it  was  properly  refused. 

Finding  no  error  in  the  record,  the  judgment  will  be 
affirmed. 


James  Whipple  v.  The  People  ex  rel. 

1.  Construction  of  Statutes— Act  of  1895— Dividing  of  Towns  into 
Road  Districts. — The  division  of  a  town  into  road  districts  once,  under 
the  act  of  1895  (Laws  1895,  818)  does  not  bind  the  town  for  all  time  to 
come,  regardless  of  changing  conditions;  and  if  the  officers  upon  whom 
devolved  the  duty  of  dividing  the  town  are  of  opinion  that  the  fiivt 
division  is  unequal  and  unjust,  and  not  in  accordance  with  the  provis- 
ion* of  the  statute,  they  are  not  without  power  to  make  another  division 
in  compliance  with  the  law. 

Handamns.— Error  to  the  Circuit  Court  of  De  Kalb  County;  the  Hon. 
George  W.  Brown,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1899.    Reversed.    Opinion  filed  February  1,  1900. 

George  Brown  and  Cliffe  &  Cliffe,  attorneys  for  plaint- 
iff in  error. 

Henry  S.  Eably,  State's  Attorney,  for  defendant  in  error; 
Carnes  &  Dunton,  of  counsel. 

Mr.  Presiding  Justice  Crabtree  delivered  the  opinion  of 
the  court. 

This  was  a  proceeding  in  the  nature  of  a  quo  warranto, 
instituted  by  the  State's  attorney  upon  the  relation  of  Na- 
thaniel Buzzell,  against  plaintiff  in  error,  to  contest  his  title 
Vol  lxxxvu  m 
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to  the  office  of  commissioner  of  highways  of  the  township 
of  Sycamore,  in  De  Kalb  county. 

The  only  question  in  the  case  is  as  to  the  validity  of  certain 
proceedings,  whereby  the  township  of  Sycamore  was  divided 
into  road  commissioner's  districts,  under  an  amendment 
to  Sec.  16,  Chap.  139,  of  the  Revised  Statutes.  (Kurd's 
Stat.  1897,  p.  1592,  Sec.  16.)  This  amendment  to  the 
former  statute  went  into  effect  July  1,  1895.  After  pro- 
viding for  the  election  of  commissioners  of  highways,  it 
is  farther  provided  : 

"  It  shall  be  the  duty  of  the  commissioners  of  highways* 
together'with  the  town  clerk  and  supervisor,  to  meet  within 
ten  days  after  the  next  town  meeting  after  the  passage  of 
this  act  in  each  town,  and  divide  each  township  into  three 
districts,  to  be  known  as  road  commissioner's  districts  num- 
bers one,  two  and  three,  dividing  the  township  as  near  into 
three  equal  divisions  as  possible,  taking  into  consideration 
extent  of  territory  and  population,  in  making  and  forming 
boundaries  of  such  districts,  and  a  plat  of  each  district,  to 
be  filed  in  the  office  of  the  town  clerk  of  said  town." 

It  is  declared  in  the  act : 

44  The  purpose  of  such  division  is  to  have  the  different 
portions  of  each  township  represented  by  a  commissioner 
of  highways  who  is  a  resident  of  such  district,  and  when  a 
vacancy  occurs,  such  vacancy  shall  be  filled  either  by  elec- 
tion or  appointment,  as  the  case  may  be,  by  a  resident  of 
said  district  where  such  vacancy  occurs." 

It  appears  from  the  evidence  that  on  April  14, 1896,  being 
within  ten  days  after  the  first  annual  town  meeting  subse- 
quent to  the  taking  effect  of  said  amended  section  16,  the 
commissioners  of  highways,  supervisor  and  town  clerk  of 
the  township  of  Sycamore,  met  at  the  office  of  the  town 
clerk  and  divided  the  township  into  three  road  districts, 
properly  describing  the  territory  embraced  in  each,  and  of 
which  they  made  a  map,  which  was  filed  in  the  office  of  the 
town  clerk.  At  that  time  there  were  three  commissioners 
of  highways  in  said  town,  of  whom  plaintiff  in  error  was 
one,  his  term  of  office  expiring  in  April,  1897. 

The  record  of  the  town  clerk,  introduced  in  evidence, 
shows  the  following  further  proceedings,  to  wit : 
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"  State  of  Illinois,  ) 

De  Kalb  County,    >  ss. 
Town  of  Sycamore.  j 

At  a  regular  meeting  of  the  commissioners  of  high- 
ways of  said  town,  held  at  the  office  of  the  town  clerk  of 
the  said  town,  on  the  23d  of  January,  A.  D.  1897,  there 
being  present  James  Maitland,  John  Swanson  and  James 
Whipple,  commissioners  of  highways  of  said  town,  and 
Henry  0.  Whittemore,  supervisor,  and  C.  D.  Rogers,  town 
clerk  of  said  town,  on  complaint  of  said  John  Swanson 
that  the  division  of  said  town  into  commissioner's  road  dis- 
tricts, as  heretofore  made,  a  record  of  which  appears  on 
pages  160  and  161  herein,  is  unequal  and  was  not  made  in 
accordance  with  the  law  providing  for  the  division*of  towns 
into  road  districts,  that  thereupon  the  said  John  Swanson 
moves  that  the  record  heretofore  made  on  pages  160  and 
161  be  amended  and  corrected,  and  re-division  made  as  fol- 
lows, to  wit : 

That  commissioner's  road  district  number  one  shall 
embrace  sections  one  to  twelve,  inclusive,  as  indicated  on 
the  plat  of  said  town  on  page  163. 

That  commissioner's  road  district  number  two  shall  em- 
brace sections  thirteen  to  twenty-four,  inclusive,  as  indicated 
on  said  plat. 

That  commissioner's  road  district  number  three  shall 
embrace  sections  twenty-five  to  thirty-six,  inclusive,  as  indi- 
cated on  said  plat. 

Which  said  motion  was  duly  carried,  and  said  town  was 
divided  into  road  districts  as  above,  as  shown  on  plat  on 
page  163. 

flat  of  road  districts  of  the  town  of  Sycamore  aforesaid : 


148 


Appellate  Courts  op  Illinois. 


Vol.  87.] 


Whipple  v.  the  People. 


NORTH. 


6 

5 

4 
District 

3 

No.  1. 

2 

1 

7 

8 

9 

10 

11 

12 

18 

17 

16 
District 

15 

No.  a. 

14 

13 

• 

19 

20 

21 

22 

23 

24 

30 

29 

28 
District 

27 
No.  8. 

26 

25 

31 

32 

33 

34 

35 

36 

SOUTH. 
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Town  Clerk." 

The  evidence  shows  that  the  division  made  January  23, 
1897,  was  the  one  under  which  the  commissioners  acted 
from  that  date  until  the  time  of  the  annual  town  meeting 
in  April,  1897,  and  that  plaintiff  in  error  lived  in  district 
numbered  one  upon  the  plat  of  said  last  mentioned  division, 
and  had  charge  of  the  same;  that  his  term  of  office  expired 
and  he  was,  at  the  annual  town  meeting  in  April,  1897,  re- 
elected for  a  term  of  three  years.  It  is  conceded  that  he 
was  legally  elected,  provided  the  division  of  the  township 
into  road  districts  at  the  meeting  on  January  23,  1897,  was 
legal  and  binding.  But  on  behalf  of  the  people  it  is  con- 
tended that  the  action  of  the  commissioners  of  highways, 
town  clerk  and  supervisor,  had  on  April  14,  1898,  was  legal 
and  binding  and  exhausted  their  power  and  authority  on 
the  subject,  and,  as  xa  consequence,  the  action  of  the  same 
parties  on  January  23, 1897,  was  illegal,  null  and  void. 
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If  this  contention  is  correct,  then  it  must  be  conceded 
that  plaintiff  in  error  was  not  legally  elected  at  the  annual 
town  meeting  in  April,  1897,  for  the  reason  that  he  was  not 
a  resident  of  the  district  for  which  he  was  elected  and  there 
was  no  vacancy  in  that  district 

We  are  not  disposed  to  take  so  narrow  a  view  of  the 
statute  as  that  contended  for  by  counsel  for  the  people. 
The  questions  are  not  the  same  as  were  involved  in  People 
v.  Hutchinson,  172  111.  486,  so  largely  relied  upon  by  defend- 
ant in  error,  and  hence  we  do  not  regard  that  case  as  of 
controlling  force  in  this. 

Had  section  16,  under  consideration,  provided  that  at  the 
annual  town  meeting  after  the  passage  of  the  act,  and  every 
ten  years  thereafter,  the  township  should  be  divided  into 
road  districts,  the  cases  would  have  been  more  nearly  alike. 
But  the  statute  contains  no  such  provision,  and  if  the  con- 
tention of  counsel  for  the  people  is  to  prevail,  then  a  divis- 
ion once  made  must  remain  binding  and  in  full  force  for 
all  future  time,  until  the  legislature  shall  see  fit  to  make 
gome  change  in  the  law. 

To  so  hold  might  work  hardship  and  injustice,  when  we 
have  in  mind  the  ever-changing  conditions  in  the  develop- 
ment of  a  still  comparatively  new  country.  We  are  of 
opinion  that  the  division  of  a  town  into  road  districts  once, 
does  not  bind  the  town  for  all  the  time  to  come,  regardless 
of  changing  conditions,  and  if  the  officers  upon  whom 
devolved  the  duty  of  dividing  the  town  were  of  opinion 
that  the  first  division  was  unequal  and  unjust,  and  not  in* 
accordance  with  the  provisions  of  the  statute,  they  were  not 
without  power  to  make  a  proper  division  in  compliance 
with  the  law  upon  that  subject.  The  court  below  appears 
to  have  taken  a  contrary  view,  holding,  by  propositions  of 
law,  the  first  division  valid  and  final,  and  the  second  un- 
authorized and  void.  A  judgment  of  ouster  was  entered 
against  plaintiff  in  error  and  he  brought  the  cause  to  this 
court  for  review.  We  think  the  court  erred  in  its  holdings 
upon  propositions  of  law  and  in  entering  judgment  against 
plaintiff  in  error.    The  judgment  will  therefore  be  reversed. 
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Village  of  Lockport  y.  William  S.  Shields. 

1.  Contractb— Repudiation  and  Abandonment— Where  one  party 
by  his  acts  repudiates  his  contract,  and  makes  its  performance  impossi- 
ble by  the  other  party,  such  party  will  have  the  right  to  treat  it  a*  at 
an  end,  and  sue  for  and  recover  the  profits  he  would  have  realized  if  he 
had  not  been  prevented  from  performing. 

Error  to  the  Circuit  Court  of  Will  County:  the  Hon.  Dorrancb 
Dibell,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1899.    Affirmed.     Opinion  filed  February  1,  1900. 

John  W.  D'Abcy,  attorney  for  plaintiff  in  error. 

Higgins  &  Walteb  and  J.  W.  Downey,  attorneys  for 
defendant  in  error. 

Mb.  Peesiding  Justice  Cbabtbeb  delivered  the  opinion  of 
the  court. 

This  was  an  action  of  assumpsit,  by  defendant  in  error 
against  plaintiff  in  error,  to  recover  a  balance  claimed  to  be 
due  him  for  services  as  a  civil  engineer,  in  the  matter  of  the 
proposed  construction  of  a  system  of  water-works  in  the 
village  of  Lockport.  The  declaration  contained  special 
counts  upon  an  alleged  contract,  and  also  the  common 
counts,  to  which  the  defendant  pleaded  the  general  issue,  a 
plea  of  payment,  and  a  third  plea  traversing  the  allegations 
of  the  special  counts  in  the  declaration.  There  was  a  trial 
by  jury  resulting  in  a  verdict  for  plaintiff  for  the  sum  of 
$1,763.94,  upon  which  the  court  entered  judgment  after 
overruling  a  motion  for  new  trial.  The  village  brings  the 
cause  to  this  court  for  review,  and  assigns  for  error  that 
the  court  admitted  improper  evidence  for  the  plaintiff, 
refused  proper  evidence  offered  by  the  defendant,  gave  im- 
proper instructions  for  plaintiff  and  refused  proper  instruc- 
tions asked  by  defendant;  that  the  court  erred  in  refusing 
the  motion  for  a  new  trial  and  entering  judgment  on  the 
verdict. 
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It  appears  from  the  evidence  that  in  the  summer  of  1895 
plaintiff  in  error  became  desirous  of  constructing  a  system 
of  water-works  in  the  village,  and  on  August  12th  of  that 
year  employed  defendant  in  error  to  prepare  plans  and  speci- 
fications for  a  pumping  station,  well,  machinery  and  mains 
for  the  conduct  of  the  water  to  the  various  parts  of  the 
village.  That  on  August  30,  1895,  the  village  board 
adopted  an  ordinance  known  as"  107,"  providing  for  the 
issuing  of  bonds  to  the  amount  of  $10,700,  with  which  to 
construct  such  water- works.  That  the  plans  prepared  by 
defendant  in  error,  with  some  modifications  as  to  size  and 
capacity  of  machinery,  were  adopted  by  the  village  board, 
and  he  received  $400  in  payment  for  such  plans,  specifica- 
tions and  a  map  of  the  village,  in  full  for  the  services  per- 
formed by  him  up  to  and  including  the  evening  of  September 
10,  1895.  On  that  evening  he  was  employed  by  the  board 
"to  superintend  the  construction  of  the  water-works  sys- 
tem for  five  per  cent  of  the  cost  of  same." 

The  pumping  station  was  built,  the  well  drilled  and  res- 
ervoir constructed  at  the  location  called  for  in  the  plans  of 
defendant  in  error  and  connections  made  therewith.  After 
the  reservoir  was  supposed  to  be  completed  it  was  found  to 
leak,  and  defendant  in  error  directed  certain  changes  to  be 
made  therein  so  as  to  make  it  water-tight,  according  to  the 
specifications  and  contract  therefor,  but  it  is  complained 
by  plaintiff  in  error  that  after  the  extra  work  was  performed 
on  the  reservoir  it  still  continued  to  leak,  whereby  it  is 
insisted  the  reservoir  became  worthless  and  of  no  value  to 
plaintiff  in  error,  and  it  claims  the  right  to  recoup  the  dam- 
ages arising  therefrom  against  any  demand  which  defendant 
in  error  may  have  on  account  of  his  contract  and  services. 

The  contract  for  the  water-mains  was  awarded  to  Gaffney 
&  Long,  of  Chicago,  the  work  to  be  performed  under  the 
supervision  of  defendant  in  error,  and  the  contract  expressly 
provided  that  he  should  be  the  judge  as  to  the  manner  of 
doing  the  work  and  the  rate  of  progress  made  thereunder, 
and  that  the  work  should  be  commenced  when  the  assess- 
ment roll  was  confirmed,  and  should  be  fully  completed  on 
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or  before  May  1,  1896.  The  contractors  expressly  agreed 
to  assume  all  risk  with  regard  to  the  special  assessment,  and 
the  village  was  to  use  due  diligence  in  obtaining  confirma- 
tion of  the  assessment.  The  assessment  for  the  improve- 
ment was  confirmed  in  the  County  Court  of  Will  County, 
on  March  3, 1890,  and  the  village  clerk  at  once  notified 
Gaffney  &  Long  of  that  fact  and  to  proceed  with  their 
work  under  the  contract. 

But  on  March  4th  exceptions  to  this  judgment  of  con- 
firmation were  taken  by  a  large  number  of  objectors,  and 
an  appeal  prayed  to  the  Supreme  Court,  which  was  allowed 
upon  condition  that  the  parties  appealing  filed  a  bond  and 
presented  a  bill  of  exceptions  within  sixty  days  from  that 
date. 

It  further  appears  that  no  work  was  ever  done  by  Gaffney 
&  Long  under  their  contract  for  laying  the  mains,  and  a 
change  of  village  administration  having  taken  place  on  May 
1st,  the  village  board,  on  May  4th,  passed  an  ordinance 
directing  the  village  attorney  to  release  the  assessment  of 
record  against  the  lands  affected  thereby,  and  the  scheme 
of  laying  the  mains  and  completing  the  water-works  system 
seems  to  have  been  abandoned,  and  no  further  efforts  were 
made  to  carry  out  the  original  plan  in  relation  thereto. 

The  contracts  let  for  the  construction  of  the  work,  added 
to  about  §2,400  of  extras,  amounted  to  $47,278.99,  as  nearly 
as  we  can  ascertain  the  same  from  the  record,  and  upon  this 
amount  defendant  in  error  claimed  a  commission  of  five  per 
cent  under  his  contract  with  the  village  board,  amounting 
to  the  sura  of  $2,363.90,  of  which  he  had  been  paid  $600, 
leaving  due  him,  as  he  claimed,  $1,762.94. 

It  is  not  disputed  that  defendant  in  error  was  regularly 
employed  by  the  village  board  of  plaintiff  in  error,  to 
superintend  the  construction  of  the  water-works  system, 
and  that  his  compensation  therefor  was  to  be  five  per  cent 
upon  the  cost  of  the  same,  and  that  he  entered  upon  the 
discharge  of  his  duties  under  such  employment  by  preparing 
the  necessary  plans,  ordinances,  advertisements  for  bids, con- 
tracts and  specifications,  maps,  plats  and  blue  prints,  showing 
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the  proposed  water- works  system,  distribution  of  mains, 
depth  and  size  of  pipes,  location  of  hydrants,  service  pipes, 
and  cocks;  and,  in  short,  making  a  complete  plan  of  the  pro- 
posed water-works,  including  all  the  necessary  surveys 
therefor. 

It  is  insisted  by  counsel  for  plainti/f  in  error  that  defend- 
ant in  error  was  not  entitled  to  commissions  on  the  amount 
of  the  contract  let  to  Gaflfney  &  Long,  because  the  work 
contracted  for  was  never  performed.  This  would  be  true 
provided  defendant  in  error  was  responsible  for  the  failure 
of  Gaflfney  &  Long  to  complete  their  contract.  -But  it  is  to  be 
observed  that  the  Gaflfney  &  Long  contract  contained  a  pro- 
vision that  payment  thereunder  should  be  made  solely  out 
of  the  special  assessment  to  be  levied  under  ordinance  107, 
and  a  further  provision  that  the  contractors  assumed  all 
risk  in  prosecuting  the  work  before  the  assessment  was  con- 
firmed. As  we  have  already  seen,  the  judgment  of  confir- 
mation was  entered  March  3d,  but  on  the  following  day, 
March  4th,  an  appeal  to  the  Supreme  Court  was  granted 
and  sixty  days  allowed  in  which  to  file  bond  and  bill  of  ex- 
ceptions. This  time  would  expire  on  May  4th,  and  on  that 
day  the  village  board  ordered  the  assessment  released  of 
record,  and  thereby  abandoned  the  further  prosecution  of 
the  enterprise.  The  granting  of  the  appeal  amounted  sub- 
stantially to  a  suspension  of  the  judgment  of  confirmation, 
and  as  payment  for  the  work  was  to  be  made  solely  out  of 
the  proceeds  of  the  assessment,  it  would  be  unreasonable  to 
hold  that  Gaflfney  &  Long  should  have  gone  on  with  their 
contract  under  the  circumstances.  After  the  appeal  was 
granted  they  could  not  know  that  the  assessment  would 
ever  be  confirmed,  and  we  fail  to  see  from  the  evidence  how 
defendant  in  error  was  responsible  for  the  delay.  He  could 
not  have  compelled  Gaflfney  &  Long  to  proceed  under  their 
contract,  nor  was  he  to  blame  for  not  trying  to  do  that 
which  it  was  impossible  for  him  to  accomplish.  By  their 
own  acts,  the  village  authorities  placed  it  out  of  the  power 
of  Gaffney  &  Long  to  obtain  any  pay  for  their  work,  if 
they  had  carried  out  their  contract,  and  therefore  they 
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could  not  be  expected  to  perform.  As  a  consequence  of  the 
same  acts  of  the  village  authorities,  defendant  in  error  was 
prevented,  without  his  fault,  from  superintending  that  por- 
tion of  the  work  specified  in  the  Gaffney  &  Long  contract, 
although  ready  and  willing  to  do  so. 

We  are  of  the  opinion  plaintiff  in  error  could  not  thus 
avoid  its  liability  to  pay  defendant  in  error  the  contract 
price  agreed  upon  for  superintending  the  construction  of  the 
whole  work.  The  case  seems  to  fall  within  the  principles 
laid  down  in  L.  S.  &  M.  S.  Ry.  Co.  v.  Richards,  152  111.  59. 

Plaintiff  in-error  by  its  acts  repudiated  the  contract  and 
made  it  impossible  of  performance,  and  defendant  had  a 
right  to  treat  it  as  at  an  end,  and  sue  for  the  profits  he 
would  have  realized  if  he  had  not  been  prevented  from  per- 
forming. 

We  think  there  was  no  error  in  the  first  instruction  given 
for  the  plaintiff  below.  It  properly  stated  the  law  appli- 
cable to  plaintiff's  theory  of  the  case  and  was  warranted  by 
the  evidence.  It  did  not  eliminate  any  question  of  fact 
from  the  consideration  of  the  jury,  as  claimed  by  counsel 
for  plaintiff  in  error.  The  use  of  the  word  "  total "  in  the 
instruction  was  not  improper.  It  was  for  the  court  to  con- 
strue the  contract,  which,  so  far  as  plaintiff  in  error  is  con- 
cerned, was  in  writing,  and  found  upon  its  own  records. 
The  employment  was,  u  to  superintend  the  construction  of 
the  water-works  system,  for  five  per  cent  of  the  cost  of  the 
same."  Although  the  word  u  total  "  is  not  used,  we  are  of 
opinion  it  would  add  nothing  to  the  meaning  of  the  sen- 
tence. Five  per  cent  upon  the  cost  could  not  well  be  held 
to  mean  anything  else  than  five  per  cent  upon  the  entire  or 
total  cost. 

The  point  is  made  by  counsel  for  plaintiff  in  error  that 
the  village  of  Lockport  could  not  legally  contract  for  the 
services  of  defendant  in  error  at  five  per  cent  of  the  cost  of 
the  proposed  work,  when  said  cost  exceeded  $10,700,  because, 
he  claims,  the  evidence  does  not  show  any  appropriation 
for  a  greater  amount.  No  question  of  this  kind  was  raised 
in  the  pleadings,  by  motion  to  direct  a  verdict,  or  in  any 
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instruction  to  the  jury,  nor  do  we  find  it  was  at  any  time 
made  in  the  court  below.  Not  even  in  the  motion  for  a  new 
trial  was  any  such  objection  made  or  referred  to. 

Without  going  into  the  merits  of  the  proposition,  we 
think  it  sufficient  to  hold  that  the  objection  comes  too  late, 
and  can  not  be  raised  for  the  first  time  in  this  court. 

It  is  also  insisted  by  plaintiff  in  error  that  defendant  in 
error  was  not  entitled  to  recover  the  unpaid  balance  of 
$270  commissions  on  the  cost  of  that  portion  of  the  water- 
works system  actually  constructed,  because  of  the  leakage 
of  the  reservoir;  it  being  argued  that  he  drew  the  plans, 
selected  the  location  and  superintended  the  construction, 
and  was  therefore  responsible  for  the  failure  of  the  reservoir 
to  answer  the  purpose  intended,  whereby  it  is  claimed 
$2,400  of  the  village  money  was  expended  for  which  it 
received  no  benefit.  As  we  have  already  said,  plaintiff  in 
error  sought  on  the  trial  to  recoup  damages  on  account  of 
this  alleged  failure  of  the  reservoir,  as  against  the  claim  of 
defendant  in  error. 

Much  evidence  was  taken  in  regard  to  this  matter,  which 
we  do  not  deem  it  necessary  to  discuss  in  detail.  All  of  it 
went  to  the  jury  and  was  no  doubt  duly  considered  by 
them.  We  see  no  .reason  for  holding  that  the  verdict  was 
not  warranted  by  the  evidence. 

Complaint  is  made  of  the  instructions  as  a  whole,  but  the 
only  one  to  which  specific  objection  is  made  is  the  first  of 
the  series,  which  we  have  already  discussed. 

On  the  whole  we  think  the  instructions  were  substantially 
free  from  any  just  criticism;  that  the  case  was  fairly  tried, 
and  no  good  reason  is  perceived  why  the  judgment  should 
be  reversed.     It  will  therefore  be  affirmed. 

Mr.  Justice  Dibell  took  no  part* 
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Mrs.  E.  F.  Bamberger  v.  John  H.  Golden. 

1.  Appeals— By  Joint  Defendants.—  Where  two  defendants  join  in 
praying  an  appeal,  which  is  allowed  on  condition  that  they  enter  into 
an  appeal  bond  in  a  given  sum  within  a  certain  time,  one  alone  can  not 
perfect  the  appeal. 

2.  Same— Separate  Appeals.— It  a  party  desires  a  separate  appeal  he 
must  pray  for  it  and  obtain  an  order  accordingly. 

8.  Trials  by  the  Court— Questions  of  Fact.  —Where  questions  of  fact 
are  involved  in  a  controversy  the  same  importance  should  be  attached  to 
the  findings  of  the  trial  court  as  to  the  verdict  of  a  jury. 

Forcible  Detainer.— Appeal  from  the  Circuit  Court  of  Woodford 
County;  the  Hon.  John  H.  Moffett,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1899.  Affirmed.  Opinion  filed  February  1, 
1930. 

Isaac  J.  Lbvinson,  Jos.  A.  Weil  and  W.  L.  Ellwood, 
attorneys  for  appellant. 

Quinn  &  Qdinn,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Crabtrbe  delivered  the  opinion  of 
the  court. 

This  was  an  action  of  forcible  detainer,  brought  by 
appellee  to  recover  the  possession  of  property  situated  in 
the  city  of  Minonk,  known  as  Dasher  Hotel. 

The  suit  was  originally  commenced  against  appellant  and 
her  husband,  A.  Bamberger.  On  a  trial  before  the  justice 
of  the  peace  and  a  jury  both  defendants  were  found  guilty 
and  appealed  to  the  Circuit  Court,  where  the  case  was  tried 
de  novo,  resulting  in  a  disagreement  of  the  jury.  At  a  sub- 
sequent term  of  court  a  jury  was  waived  and  the  cause  tried 
by  the  court ;  both  defendants  were  found  guilty  and  judg- 
ment rendered  accordingly,  from  which  judgment  both 
defendants  prayed  an  appeal  to  this  court.  Appellant  E. 
F.  Bamberger  alone  perfected  an  appeal. 

Had  a  motion  been  made  to  dismiss  the  appeal,  we  should 
have  felt  it  our  duty  to  sustain  it  under  the  authority  of 
Hileman  v.  Beale,  115  111.  355. 
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It  is  the  well  settled  law  of  this  State  that  where  two 
defendants  join  in  praying  an  appeal,  which  is  allowed  on 
condition  that  they  enter  into  an  appeal  bond  in  a  given  sum 
within  a  certain  time,  one  alone  can  not  perfect  an  appeal. 
If  a  party  desires  a  separate  appeal  he  must  pray  for  it  and 
obtain  an  order  accordingly.  But  in  this  case,  as  both  par- 
ties have  submitted  the  case  on  its  merits,  we  have  so  con- 
sidered it,  regardless  of  the  informality  of  the  appeal. 

It  appears  from  the  evidence  that  on  June  2,  1892,  the 
then  owner  of  the  property  in  controversy,  William  P. 
Dasher,  executed  a  lease  of  the  premises  to  appellant,  for 
a  term  of  five  years,  from  July  1,  1892,  to  July  1,  1897. 
Appellant  and  her  husband,  A.  Bamberger,  went  into  the 
possession  of  the  premises  in  the  latter  part  of  June,  1892. 
Subsequently  appellee  purchased  the  property,  and  appel- 
lant attorned  to  him  as  landlord  during  the  remainder  of 
the  term  of  five  years.  The  controversy  between  the  par- 
ties arises  as  to  the  conditions  or  agreement,  or  lack  of 
agreement,  upon  which  appellant  continued  to  hold  the 
premises  after  the  expiration  of  the  five-year  lease. 

There  is  no  dispute  that  appellant  and  her  husband  tried 
to  obtain  a  new  lease  of  the  property,  but  there  is  a  serious 
conflict  in  the  evidence  as  to  what  was  agreed  upon  between 
the  parties.  Appellant's  testimony  is  that  appellee  agreed 
to  let  her  have  the  occupancy  of  the  hotel  property  for  one 
year  from  July  1, 1897.  Appellee  denies  this  and  insists  he 
only  agreed  to  allow  appellant  and  her  husband  to  retain 
the  possession  of  the  property  from  month  to  month,  and 
that  he  would  give  them  a  ninety-day  notice  to  quit  in  case 
he  wanted  the  possession. 

Appellant  remained  in  the  possession  of  the  hotel  for  two 
months  after  the  expiration  of  the  five-year  lease,  and 
appellee  then  served  upon  the  defendants  a  notice  dated 
August  25,  1897,  notifying  them  to  deliver  up  possession  on 
December  1,  1897.  There  is  a  conflict  in  the  evidence  as  to 
when  this  notice  was  served,  appellee  swearing  it  was 
served  by  him  on  August  25,  1897,  and  appellant's  husband 
testifying  that  it  was  not  served  until  September  9th  fol- 
lowing.   As  to  the  questions  of  fact  involved,  the  same 


158  Appellate  Coxtets  op  Illinois. 

Vol.  87.]  Gehm  v.  The  People. 

importance  should  be  attached  to  the  findings  of  the  trial 
court  as  to  the  verdict  of  a  jury,  inasmuch  as  it  heard  and 
saw  the  witnesses,  and  was  in  a  better  position  to  judge  of 
their  credibility  than  we  can  possibly  be.  While  the  ques- 
tions of  fact  were  close,  upon  the  evidence,  we  can  not  say 
the  trial  court  came  to  a  wrong  conclusion. 

It  is  quite  clear  from  the  evidence  that  appellee  refused 
to  make  a  new  lease,  and  if  the  tenancy  was  not  one  from 
month  to  month,  as  sworn  to  by  appellee,  then  we  think  the 
notice  to  deliver  up  possession  was  sufficient,  even  if  the 
minds  of  the  parties  never  met  upon  any  certain  or  definite 
agreement. 

Appellant's  position  is  that  by  holding  over  and  paying 
rent,  a  tenancy  from  year  to  year  was  created,  and  that  the 
notice  was  therefore  insufficient.  We  think  under  the  evi- 
dence this  position  is  untenable.  The  notice  given  was  not 
to  quit,  but  to  surrender  possession  on  December  1, 1897,  in 
accordance  with  the  ninety-day  agreement  sworn  to  by 
appellee,  under  which  appellant  had  a  right  to  occupy  all  of 
November  30th. 

The  judgment  of  the  court  below  waa  against  both 
defendants,  and  that  is  assigned  for  error.  So  far  as  A. 
Bamberger  is  concerned,  by  his  failure  to  join  in  the  appeal, 
he  had  no  right  to  join  in  appellant's  assignments  of  error 
and  he  has  no  right  to  have  them  considered.  For  the 
same  reason  appellant  can  not  complain  of  any  wrong  done 
to  her  husband  by  the  judgment,  even  if  it  were  done, 
which  we  are  not  called  upon  to  decide. 

On  the  whole  we  are  of  the  opinion  that  the  judgment 
was  right,  and  it  will  be  affirmed. 
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87      1581       !•    Settlement—  Unaccepted  Offer.— A  mere  unaccepted  offer  to  pay 

107      528    a  sum  in  compromise  of  a  suit  or  claim  is  not  admissible  in  evidence 

against  a  party,  on  grounds  of  public  policy,  and  this  rule  is  applicable 

to  bastardy  suits. 

2.    Bastardy  Proceeding— .4.  Civil  Suit— A  proceeding  in  bastardy 
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is  a  civil  suit,  and  a  preponderance  of  evidence  in  favor  of  the  com- 
p'ainant  is  sufficient  to  support  a  verdict. 

3.  Instructions— Preponderance  of  the  Evidence, — It  is  improper  to 
instruct  a  jury  in  an  argumentative  manner  as  to  the  weight  to  be  given 
to  the  testimony  of  witnesses:  the  jury  themselves  may  see  reasons  to 
believe  one  and  disbelieve  another. 

Bastardy. — Appeal  from  the  County  Court  of  Bureau  County;  the 
Hon.  R  M.  Skinner,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1899.  Reversed  and  remanded.  Opinion  filed  February 
1, 1900. 

Haskins  &  Panneck,  attorneys  for  appellant. 

Alfred  R.  Greenwood  and  Watts  A.  Johnson,  attorneys 
for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  was  a  bastardy  proceeding,  in  which  defendant  was 
charged  with  being  the  father  of  the  illegitimate  child  of 
Mrs.  Kate  Ford.  On  a  jury  trial  defendant  was  convicted, 
and  the  usual  order  against  him  was  entered,  and  he  appeals 
therefrom.  We  have  concluded  a  new  trial  should  be 
awarded  for  two  reasons. 

1.  Upon  the  trial  the  prosecutor  was  permitted  to  prove 
by  Charles  Noe  that  he  asked  defendant  if  the  case  could 
not  be  settled,  and  that  defendant  replied  he  had  offered 
Wymer,  father  of  Mrs.  Ford,  §350,  and  he  would  not  take 
it.  This  evidence  was  objected  to  as  soon  as  it  appeared 
the  conversation  related  to  an  effort  at  a  settlement,  and 
before  the  statement  had  been  made  by  the  witness,  and 
the  objection  was  overruled  and  defendant  excepted.  After 
the  testimony  had  been  given  defendant  asked  to  have  it 
excluded,  and  this  was  denied,  and  defendant  excepted. 
There  was  nothing  in  the  statement  of  defendant  so  testified 
to,  tending  to  admit  that  the  charge  against  him  was  true, 
or  that  he  was  the.father  of  Mrs.  Ford's  child,  or  that  he 
bad  ever  had  intercourse  with  her.  A  mere  unaccepted 
offer  to  pay  a  sum  in  compromise  of  a  suit  or  claim  is  not 
admissible    in    evidence  against  a  party,  on  grounds  of 
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public  policy.  An  innocent  party  has  a  right  to  buy 
his  peace  and  thus  avoid  suit.  If  such  offer  could  after- 
ward be  given  in  evidence  against  the  party  making  it,  and 
used  as  a  tacit  admission  of  liability,  no  attempt  to  com- 
promise a  suit  would  ever  be  made.  (1  Greenleaf  on  Evi- 
dence, Section  192;  Eockafellow  v.  Newcomb,  57  111.  186; 
Paulin  v.  Howser,  63  111.  312;  Barker  v.  Bushnell,  75  111. 
220;  Eollins  v.  Duffy,  18  111.  App.  398;  McKinzie  v.  Stretch, 
53  111.  App.  184;  Harrison  v.  Trickett,  57  111.  App.  515.) 
Lord  Mansfield  thus  stated  the  rule : 

"  It  must  be  permitted  to  all  men  to  buy  their  peace  with- 
out prejudice  to  them  should  the  offer  not  succeed,  such 
offers  being  made  to  stop  litigation,  without  regard  to 
whether  anything  is  due  or  not.  That  no  advantage  shall 
be  taken  of" offers  made  by  way  of  compromise,  that  a  party 
may  with  impunity  attempt  to  buy  his  peace,  are  well  estab- 
lished rules  of  law."     (1  Kice  on  Evidence,  Sec.  243.) 

This  rule  is  as  applicable  to  a  bastardy  suit  as  to  any 
other.     (Miene  v.  People,  37  111.  App.  589.) 

A  public  trial  of  a  charge  of  this  kind  may  seriously 
affect  the  standing  in  the  community  even  of  one  who  is 
innocent,  and  a  rule  ought  not  to  be  established  which 
would  in  effect  prevent  the  withdrawal  of  the  charge  by 
compromise.  In  view  of  the  fact  that  the  supposed  state- 
ment by  defendant  did  not  contain  an  admission  of  guilt, 
or  of  any  incriminating  fact,  we  are  of  opinion  it  was 
error  to  admit  the  evidence  and  error  to  refuse  the 
motion  to  exclude  it  after  it  had  been  received.  The 
ruling  of  the  court  made  it  necessary  for  defendant  to 
go  into  proof  of  said  conversation  with  Noe.  Defendant's 
version  of  the  conversation  made  him  not  a  participant  in 
the  offer  to  compromise.  But  the  jury  may  have  concluded 
that  as  defendant  was  interested  and  Noe  was  not,  greater 
credence  should  be  given  the  testimony  of  the  latter;  and 
as  the  court  had  ruled  the  testimony  competent,  the  jury 
would  naturally  conclude  that  the  offer  to  compromise  was 
considered  by  the  court  as  a  circumstance  tending  to  show 
defendant  was  the  father  of  Mrs.  Ford's  child,  if  not  indeed 
a  direct  admission  thereof. 
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2.  This  is  a  divif  suit,  and  a  mere  preponderance  of  evi- 
dence in  favor  of  the  people  is  sufficient  to  support  a  verdict 
against  defendant.  Mrs.  Ford  testified  that  in  the  evening 
of  April  10,  1898,  in  her  bedroom,  in  the  house  where  both 
parties  lived  as  servants,  defendant  had  intercourse  with 
her,  and  that  he  was  the  father  of  her  child,  born  January 
4,  1899.  Defendant  testified  he  did  not  visit  her  room 
the  evening  of  April  10,  1898,  and  that  he  never  had  inter- 
course with  her  at  that  or  any  other  time.  We  are  unable 
;to  find  anything  in  the  evidence  which  seriously  tends  to 
corroborate  Mrs,  Ford  upon  the  main  question,  whether  he 
did  visit  her  room  and  have  intercourse  with  her,  except  the 
incompetent  proof  of  an  offer  to  compromise.  Defendant 
relies  upon  McFarland  v.  People,  72  III.  308,  where,  in  a 
bastardy  case,  it  was  held  to  be  error  to  refuse  to  instruct 
the  jury  that  if  the  mother  swears  defendant  is  the  father, 
and  defendant  swears  he  is  not,  then  if  they  are  of  equal 
credibility,  the  one  offsets  the  other,  and  unless  further  evi- 
dence or  circumstances  proved  give  the  preponderance  for 
plaintiff,  defendant  should  be  acquitted.  But  this  was  over- 
ruled in  Johnson  v.  People,  140  111.  350.  Undoubtedly  it  is 
improper  to  instruct  the  jury  in  this  argumentative  manner 
as  to  the  weight  to  be  given  to  the  testimony  of  witnesses. 
It  is  also  true  the  jury  may  see  reasons  to  believe  the  one 
and  disbelieve  the  other  which  can  not  be  incorporated  in 
the  record  sent  to  this  court.  Yet  the  question  whether 
the  evidence  is  sufficient  to  support  the  verdict  is  open  to 
determination  in  this  court;  and  while  we  must  give  due 
weight  to  the  superior  facilities  possessed  by  the  jury  for 
determining  the  truth  by  seeing  the  manner  of  the  witnesses 
upon  the  stand,  yet  that  consideration  is  not  conclusive  upon 
us  that  their  verdict  is  just.  We  find  no  competent  evidence 
in  this  record  casting  any  doubt  on  the  defendant  as  a  witness. 
On  the  other  hand  not  only  were  there  several  features  of 
Mrs.  Ford's  testimony  which  were  very  improbable,  but  her 
evidence  is  placed  under  serious  cloud  by  the  fact,  which 
appeared  upon  her  cross-examination,  that  she  was  indicted 
with  her  husband  and  others  for  the  murder  of  Edward 
Vafc.  lxxxvh  n 
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Moore  at  Allen's  Park,  Ottawa,  in  1890;  that  she  pleaded 
guilty  and  was  sentenced  to  imprisonment  in  the  peniten- 
tiary for  a  tep m  of  fourteen  years,  and  served  five  years 
and  seven  months  of  that  sentence,  and  was  then  pardoned. 
Finding  that  the  prosecuting  witness  has  been  a  married 
woman,  and  is  an  ex-convict,  and  that  ber  evidence  is  uncor- 
roborated upon  the  main  fact,  and  is  in  several  respects  im- 
probable, and  that  she  had  the  burden  of  proof,  while  against 
her  is  the  positive  denial  of  the  defendant,  who  stands  un- 
im peached,  we  are  of  opinion  this  case  ought  to  be  submitted 
to  another  jury. 
The  judgment  is  reversed  and  the  cause  remanded. 


ffm.  A.  McCune,  Assignee,  etc.,  v.  Hartman  Steel  Co. 

et  ah 

1.  Voluntary  Assignments— Expense  of  Erroneous  Appeal.— Where 
an  assignee  takes  an  appeal  to  the  wrong  court,  and  persists  in  such  ap- 
peal after  toeing  advised  that  he  is  wrong,  and  the  appeal  is  taken  for  his 
benefit,  the  expenses  of  the  mistake  should  be  borne  by  him. 

2.  Same— Assignee  Entitled  to  Professional  Advice  and  Assistance. 
— An  assignee  is  entitled  to  professional  advice  and  assistance  in  draw- 
ing his  report  in  matters  of  importance,  as  well  as  a  reasonable  allow- 
ance for  an  attorney  at  the  hearing  of  objections. 

8.  Same — Liability  of  Assignee  for  Rents  Not  Collected.— A n  assignee 
should  be  charged  with  the  difference  between  the  amount  of  rents  due 
his  assignor  and  the  amount  he  should  have  collected. 

4.  Same—  When  Chargeable  with  Interest.— An  assignee  is  to  be 
charged  with  legal  interest  on  amounts  found  due  in  his  hands  for  dis- 
tribution from  the  time  they  should  have  been  distributed. 

5.  Practice— Motion  to  Strike  Objections  by  Non-resident  Creditors 
from  the  Piles.— Before  a  motion  to  strike  objections  of  non-resident 
creditors  from  the  files  for  the  want  of  security  Jor  costs  can  be  enter- 
tained, it  must  be  shown,  by  affidavit  or  otherwise,  that  at  the  time 
the  objections  were  filed  the  objectors  were  non  residents  of  the  State 
of  Illinois. 

Proceedings  Under  the  Assignment  Act.— Appeal  from  the  County 
Court  of  Whiteside  County;  the  Hon.  H.  C.  Ward,  Judge.,  presiding. 
Heard  in  this  court  at  the  October  term,  1899.  Affirmed  in  part,  re- 
versed in  part,  and  remanded  with  directions.  Opinion  filed  February 
1,1900. 
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C.  L.  Sheldon,  attorney  for  appellant 

J.  E.  McPhbrran,  attorney  for  appellees. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

In  1884  the  Novelty  Manufacturing  Company,  located  at 
Sterling,  Illinois,  having  become  insolvent,  made  an  assign- 
ment to  William  A.  McCune,  the  appellant,  for  the  benefit 
of  its  creditors. 

Appellant  qualified  as  such  assignee,  took  charge  of  the 
assets  of  the  insolvent  corporation  and  proceeded  to  dispose 
of  its  property  and  convert  the  same  into  money.  On  Oo- 
tober  21,  1895,  appellant  filed  his  report  as  assignee,  show- 
ing a  balance  in  his  hands,  asking  for  an  order  to  distribute 
the  same,  and  that  when  said  distribution  should  be  made 
he  be  discharged.  Certain  of  the  creditors,  including  the 
Hartman  Steel  Company,  filed  objections  to  the  report, 
some  of  which  were  sustained  by  the  court,  and  the  assignee 
was  ordered  to  restate  his  account  and  file  an  amended  re- 
port. From  this  order  an  appeal  was  taken  by  the  assignee 
to  the  Circuit  Court,  which,  upon  motion  by  the  creditors, 
dismissed  the  appeal  on  the  ground  that  it  should  have 
been  taken  directly  to  the  Appellate  Court.  From  the 
order  of  the  Circuit  Court  dismissing  the  appeal  the  as- 
signee appealed  to  the  Appellate  Court,  where  the  judgment 
of  the  Circuit  Court  was  affirmed,  and  thence  to  the  Su- 
preme Court,  where  the  judgment  was  again  affirmed. 
William  A.  McCune,  Assignee,  v.  The  American  Screw  Co. 
et  aL,  70  111.  App.  631,  and  170  111.  622. 

On  October  24, 1898,  the  remanding  order  having  been 
filed  in  the  County  Court,  it  was  ordered  that  the  assignee 
make  and  file  his  report  and  exhibit  all  claims  filed  with 
him,  and  in  compliance  with  such  order,  on  November  14th 
following,  he  filed  his  amended  final  report.  The  Hartman 
Steel  Company  and  other  creditors  filed  twenty -five  objec- 
tions to  said  report  They  were  heard  upon  proofs  and 
most  of  them  were  overruled.  The  court,  however,  sus- 
tained certain  of  the  objections  and  restated  the  account 
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accordingly.  The  assignee  excepted  to  the  rulings  of  the 
court  so  far  as  the  same  were  adverse  to  him,  and  by  this 
appeal  seeks  a  reversal  of  the  same.  Although  the  objec- 
tions to  the  report  were  numerous,  the  matters  contained 
therein,  which  are  involved  in  thissuit,are  but  four  in  num- 
ber and  will  be  considered  in  order. 

First.  The  assignee  had  inventoried  a  certain  number  of 
pounds  of  wire  on  hand,  of  certain  sizes,  and  in  1884  peti- 
tioned the  County  Court,  stating  W.  A.  Sanborn  had  of- 
fered a  certain  price  per  pound  for  it,  and  asking  leave  to 
sell  it  to  him  at  that  price.  An  order  was  thereupon  en- 
tered by  the  court,  authorizing  the  sale  of  the  wire  at  the 
price  stated.  In  his  report  the  assignee  charged  himself 
with  the  sale  of  a  less  quantity  of  wire  than  that  mentioned 
in  the  petition,  at  a  slightly  lower  price.  The  County  Court 
charged  him  with  the  full  amount  of  wire  inventoried  and 
described  in  the  petition,  at  the  price  therein  named  and 
fixed  by  the  order,  making  a  difference  of  $601,10  against 
him.  The  proof  shows  the  quantities  for  the  inventory  and 
petition  were  taken  from  invoices,  and  not  from  personal 
weighing  by  the  assignee;  that  when  he  came  to  make  up 
the  wire  for  the  purchaser  he  caused  it  to  be  weighed,  and 
made  a  bill  of  its  weight  to  the  purchaser  showing  a 
less  quantity;  that  wire  is  subject  to  some  shrinkage  in 
weight,  by  reason  of  waste  in  manufacture,  and  that  the  as- 
signee in  fact  only  sold  and  delivered  the  quantity  with 
which  he  charged  himself  in  the  report.  We  think  the  as- 
signee's bill  to  the  purchaser,  under  all  the  circumstances 
shown  by  the  evidence,  better  proof  of  what  was  actually 
sold  and  delivered  to  the  purchaser  than  the  mere  recollec- 
tion of  Presbrey,  the  only  witness  who  contradicted  appel- 
lant on  that  subject,  who,  fourteen  years  ago,. weighed 
part  of  it,  and  at  the  time  saw  figures  made  by  others, 
not  witnesses,  who  weighed  the  rest.  We  therefore  hold 
that  the  assignee  should  only  be  charged  with  the  quan- 
tity billed  to  the  purchaser.  But,  the  price  being  fixed  by 
the  order,  he  had  no  right  to  sell  the  wire  for  a  less 
price,  and  he  testified  that  he  could  not  explain  why  he 
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did  so.  He  should,  therefore,  be  charged  for  the  wire 
at  the  price  named  in  the  order. 

Second.  Prior  to  the  assignment,  the  firm  of  Cavert  & 
Mallory  leased  power  from  the  Novelty  Manufacturing 
Company  at  $12  per  month.  After  the  assignment  they 
continued  to  use  the  power  until  the  assignee  sold  the  prop- 
erty in  September,  1885.  The  assignee  collected  from  them 
only  enough  to  pay  the  rent  for  four  months  during  the 
entire  time  he  had  control  of  the  power.  He  testified  that 
they  were  unwilling  and  unable  to  pay  more,  but  does  not 
show  amr  steps  taken  by  him  to  compel  payment  or  to  sell 
the  claim  against  them.  It  appeared  from  the  evidence  that 
Cavert  &  Mallory  paid  the  rent,  at  the  rate  of  $12  a  month, 
to  the  Novelty  Manufacturing  Company  before  the  assign- 
ment, and  that  they  paid  promptly  at  the  same  rate  to  the 
party  who  purchased  from  the  assignee.  We  therefore 
think  it  proper  that  the  assignee  should  be  charged  with  the 
difference  between  the  amount  he  collected  and  the  amount 
he  should  have  received  at  $12  per  month,  which  is  the  sum 
of  $81.60. 

Third.  In  his  report  the  assignee  took  credit  for  $350.80 
for  attorney's  fees  and  expenses  since  his  last  report,  which 
the  court  below  rejected.  Most  of  the  items  going  to  make 
up  that  amount  are  for  attorneys'  fees  and  printing  briefs, 
abstracts  and  petition  for  rehearing  in  the  case,  taken  by 
the  assignee  to  the  Circuit,  Appellate  and  Supreme  Courts 
above  referred  to.  The  assignee  went  to  the  wrong  court 
with  his  appeal  and  persisted  in  it  after  being  advised  he 
was  wrong.  The  appeal  was  taken  for  the  benefit  of  the 
assignee  and  the  expenses  of  the  mistake  should  be  borne 
by  him.  But  $115  of  said  sum  is  for  professional  advice  for 
drawing  his  amended  report  and  for  counsel  who  assisted 
him  at  the  hearing  of  the  objections.  As  to  nearly  $7,000 
of  the  amount  to  which  objections  were  filed,  the  assignee 
was  sustained,  and  he  was  overruled  only  as  to  the  sums 
above  mentioned.  We  think  he  was  entitled  to  professional 
advice  and  assistance  in  drawing  his  report  in  so  important 
a  matter  and  under  the  circumstances  a  reasonable  allow- 
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ance  for  an  attorney  at  the  hearing  of  the  objections.  The 
attorney's  fees  to  the  amount  of  $115  should  have  been 
allowed. 

Fourth.  The  County  Court,  in  reforming  his  account 
charged  the  assignee  with  interest  on  the  amount  found  to 
be  in  his  hands  for  distribution  from  April  14,  1890,  at  the 
rate  of  five  per  cent  per  annum.  The  evidence  shows  that 
appellant  had  or  should  have  had  in  his  hands,  for  that 
length  of  time,  money  belonging  to  the  creditors,  which 
should  have  been  distributed,  and  he  was  therefore  properly 
charged  with  the  interest  during  the  time  which  he  detained 
it.  We  approve  both  the  date  from  which  the  interest  is 
charged  and  the  rate.  The  amount  upon  which  it  is  to  be 
computed  will  need  to  be  restated  in  the  manner  hereinbe- 
fore indicated. 

After  the  hearing  in  this  cause,  but  before  the  court  had 
entered  its  order  in  the  same,  appellant  entered  a  motion, 
supported  by  affidavit,  to  strike  the  objections  of  appellees 
from  the  files,  on  the  ground  that  they  were  non-residents 
of  the  State  of  Illinois,  and  had  not  filed  any  security  for 
costs  as  required  by  the  statute.  The  denial  of  this  motion 
by  the  court  is  assigned  by  appellant  as  error.  The  matters 
in  controversy  here  had  been  substantially  in  litigation  for 
some  four  years.  Without  passing  on  the  question  whether 
non-resident  creditors  are  required  to  file  security  for  costs 
under  such  circumstances,  it  is  sufficient  to  say  that  it  does 
not  appear  from  the  affidavit,  or  otherwise,  that  at  the  time 
the  objections  were  filed,  appellees  were  non-residents  of 
the  State  of  Illinois.  That  fact  must  be  shown  before  mo- 
tion to  dismiss  could  be  entertained.  Leadbeater  v.  Roth, 
25  III.  587;  Johnson  v.  Huber,  34  111.  App.  527. 

The  court  committed  no  error  in  overruling  the  motion. 

For  the  reasons  above  given,  the  order  of  the  County 
Court  in  this  case  is  affirmed  in  part  and  reversed  in  part, 
and  remanded,  with  directions  to  restate  the  account  of  the 
assignee  so  as  to  conform  to  the  views  of  this  court  as  here- 
inbefore indicated. 

Affirmed  in  part,  reversed  in  part,  and  remanded,  with 
directions. 
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Frank  Ransom  y.  City  of  Bolt  Id  ere. 

1.  Cities  and  Villages— Liability  for  Defective  Sidewalks.— A  city- 
can  not  be  held  liable  without  proof  that  it  had  notice  of  the  dangerous 
condition  of  a  sidewalk,  or  proof  that  the  dangerous  condition  had  ex- 
isted for  such  a  length  of  time  that  the  city,  in  the  exercise  of  reason- 
able care,  should  have  known  the  fact. 

2.  Same — Constructive  Notice. — Municipalities  can  not  be  held  for 
injuries  resulting  from  defective  sidewalks  without  proof  of  either  act- 
ual or  constructive  notice. 

Action  In  Case,  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Boone  County;  the  Hon.  Charles  E.  Fuller,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1809.  Affirmed.  Opinion  filed 
February  1,  1900.  ' 

William  L.  Pierce  and  Charles  Roach,  attorneys  for 
appellant. 

P.  H.  O'Donnell,  city  attorney,  and  Robert  W.  Wright, 
attorneys  for  appellee. 

Mr.  Presiding  Justice  Crabtree  delivered  the  opinion  of 
the  court. 

This  was  an  action  on  the  case  by  appellant  against  appel- 
lee to  recover  damages  for  injuries  alleged  to  have  been 
sustained  in  consequence  of  a  fall  upon  an  icy  sidewalk. 

The  declaration  contained  two  counts.  The  first  averred 
that  the  defendant  was  possessed  and  had  control  of  a  cer- 
tain sidewalk  in  the  city,  and  wrongfully  and  negligently 
suffered  and  permitted  the  same  to  be  and  remain  in  bad 
and  unsafe  repair  and  condition,  with  full  notice  thereof, 
for  two  months;  that  the  defendant  constructed  a  portion  of 
the  walk  in  a  declivitous  manner,  and  that  snow  and  ice 
accumulated  thereon  and  caused  the  same  to  become  slip- 
pery and  unsafe  for  travel  thereon;  that  plaintiff,  who  was 
without  notice  of  the  condition  thereof,  stepped  upon  the 
icy  and  declining  surface  of  the  walk  and  fell  therefrom, 
and  was  greatly  injured. 
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The  second  count  alleges  the  negligent  construction  of 
the  walk,  the  accumulation  of  snow  and  ice  thereon,  its 
dangerous  condition  for  persons  using  the  same,  notice  to 
the  city  for  one  month,  the  due  care  of  the  plaintiff,  as  well 
as  his  fall  and  injury. 

The  defendant  fildd  a  plea  of  not  guilty  and  the  cause 
was  tried  by  a  jury.  The  defendant  offered  no  evidence  on 
the  trial  but  permitted  the  case  to  go  to  the  jury  solely  on 
the  evidence  introduced  by  the  plaintiff.  The  jury  returned 
a  verdict  of  not  guilty,  and  after  overruling  a  motion  for 
new  trial  the  court  entered  judgment  on  the  verdict,  and 
the  plaintiff  brings  the  cause  to  this  court  by  appeal. 

The  evidence  shows  that  several  months  before  the  acci- 
dent complained  of,  a  building,  known  as  Union  Hall,  had 
stood  on  the  block  abutting  upon  the  walk  in  question, 
which  was  then  a  plank  walk.  The  building  having  been 
destroyed  by  fire  it  was  the  expectation  that  the  property 
would  be  rebuilt  in  a  short  time,  and  in  preparation  there- 
for the  city  council  changed  the  grade  of  the  street  so  that 
a  new  sidewalk,  when  laid,  should  be  somewhat  higher 
than  the  old  one.  A  portion  of  the  new  walk  had  been 
laid  at  the  time  of  appellant's  fall  and  injury,  being  con- 
structed of  cement,  permanently  laid,  and  a  foot  or  so 
higher  than  the  old  plank  walk.  To  connect  the  new  with 
the  old  walk,  the  city  constructed  a  piece  of  wooden  walk, 
made  out  of  solid  plank  laid  crosswise  upon  stringers  to 
which  the  plank  were  spiked.  This  connecting  piece  of 
walk  was  about  seven  feet  long  and  built  upon  an  incline 
from  the  new  and  higher  grade  to  the  lower,  the  declivity 
being  a  slope  to  the  north  of  from  one  and  one-half  inches 
to  three  and  one-half  inches  to  the  foot,  according  to  the 
varying  testimony  of  appellant's  own  witnesses.  In  laying 
the  plank  the  upper  edge  of  each  was  raised,  as  counsel  for 
appellant  say,  "  about  the  thickness  of  a  lath,"  so  as  to  an- 
swer the  purpose  of  cleats,  which  are  not  infrequently  seen 
nailed  on  similar  pieces  of  walk  where  a  declivity  exists. 
The  walk  in  this  condition  had  existed  for  several  months 
before  the  accident. 
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Appellant  was  a  pharmacist,  having  his  place  of  business 
on  North  State  street,  in  said  city,  about  two  hundred  feet 
from  the  place  where  he  fell  and  was  injured.  He  had 
passed  over  the  walk  at  the  place  of  the  declivity  several 
times  before  the  accident  On  the  night  of  his  injury  ap- 
pellant, in  company  with  the  witnesses  Gorham  and  Green- 
lee, passed  over  this  walk,  and  in  doing  so  he  slipped  and 
fell,  receiving  the  injury  complained  of. 

The  witnesses  Gorham  and  Greenlee  were  entirely 
familiar  with  the  condition  of  the  walk,  and  as  they  ap- 
proached the  place  of  the  declivity  Gorham  said :  "  Here 
would  be  the  place  to  slide,"  but  whether  the  remark  was 
made  before  appellant  fell,  or  about  the  time  he  fell,  does 
not  appear  with  certainty.  Gorham  and  Greenlee  passed 
over  the  walk  in  safety. 

We  can  not  see  that  any  just  complaint  can  be  made  as 
to  the  manner  in  which  the  walk  was  constructed.  There 
can  be  no  doubt  as  to  the  right  of  the  city  to  change 
the  grade  of  the  sidewalk  under  the  circumstances  shown 
by  the  evidence  in  this  case,  provided  it  used  reasonable 
care  for  the  public  safety  while  making  the  changes  from 
a  lower  to  a  higher  grade.  It  is  not  to  be  expected  the  per- 
manent walks  along  an  entire  street  can  all  be  put  in  at 
the  same  time.  Building  operations  create  unavoidable 
delays,  and  it  not  infrequently  happens  that  connections 
must  be  made  between  walks  on  lower  and  higher  grades, 
as  was  done  in  this  case.  Where  these  connecting  walks 
are  built  of  plank  upon  a  declivity,  prudence  would  seem 
to  dictate  that  cleats  should  be  nailed  or  fastened  across 
the  walk,  so  as  to  afford  protection  against  slipping  in 
frosty  and  icy  weather.  The  same  end  seems  to  have  been 
attempted  by  constructing  the  walk  in  question,  as  we  have 
already  described.  That  snow  or  ice  may  accumulate  along 
these  cleats  is  true,  but  it  would  seem  to  be  a  matter  of 
common  sense  that  the  walk  would  be  less  dangerous  with, 
than  without  them.  Had  the  walk  in  question  been  a 
straight  declivity  of  seven  feet,  with  a  decline  of  fifteen 
inches  without  a  break,  it  seems  to  us  it  would  have  been 
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more  dangerous  than  it  was,  as  constructed  and  exist- 
ing at  the  time  of  the  accident.  The  question  as  to 
whether  or  not  the  walk  was  dangerous  in  its  construction 
was  one  of  fact  for  the  jury,  and  they  having  found  it 
against  appellant  we  see  no  reason  for  disturbing  their  ver- 
dict, so  far  as  that  point  is  concerned.  Indeed  we  do  not 
see  how,  upon  the  evidence,  they  could  have  reasonably 
found  otherwise. 

We  fail  to  find  any  evidence  in  the  record  as  to  the 
length  of  time  the  ice  and  snow1  had  existed  upon  the  de- 
clined portion  of  the  walk  where  appellant  fell;  nor  do  we 
find  any  evidence  of  notice  to  the  city.  It  is  unnecessary 
to  cite  authorities  to  the  proposition  that  the  city  can  not 
be  held  liable,  without  proof  that  it  had  notice  of  the  dan- 
gerous condition  of  the  walk,  or  proof  that  the  dangerous 
condition  had  existed  for  such  a  length  of  time  that  the 
city,  in  the  exercise  of  reasonable  care,  ought  to  have  known 
the  fact.  In  other  words,  there  must  be  proof,  either  of 
actual  or  constructive  notice.  In  this  case  we  think  such 
proofs  are  not  to  be  found  in  the  record. 

We  are  of  opinion,  therefore,  that  the  appellant  did  not 
prove  a  cause  of  action.  Much  complaint  is  made  of  the 
instructions.  They  are  very  voluminous,  and  cover  every 
phase  of  the  law  applicable  to  this  class  of  cases.  Where 
so  many  instructions  are  presented  to  the  trial  court  it 
would  be  almost  a  wonder  if  errors  did  not  occasionally 
creep  in.  But  in  the  view  we  take  of  the  case  we  do  not 
deem  it  necessary  to  discuss  the  instructions.  Even  if 
erroneous,  as  claimed,  that  would  not  reverse  the  judgment, 
for  the  reason  above  given,  that  the  plaintiff  on  his  own 
showing  did  not  prove  a  cause  of  action  against  the  defend- 
ant city.    The  judgment  will  therefore  be  affirmed. 
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Commercial  National  Bank  v.  John  Waggeman,  Sophro- 
nia  Waggeman  and  Wilhelmina  Harre. 

1.  Promissory  Notes— Forged  Indorsements,  —A  forged  indorsem  ent 
on  a  promissory  note  passes  no  title. 

Mortgage  Foreclosure.— Appeal  from  the  Circuit  Court  of  Peoria 
County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1899.  Affirmed.  Opinion  filed  February 
1,1900. 

Jack  &  Tichenor,  attorneys  for  appellant. 

Joseph  A.  Weil  and  Stevens  &  Horton,  attorneys  for 
appellees. 

Mr.  Presiding  Justice  Crabtree  delivered  the  opinion  of 
the  court. 

This  was  a  bill  in  equity,  filed  by  appellant  against  appel- 
lees, for  the  purpose  of  foreclosing  a  mortgage  executed  by 
John  Waggeman  and  wife,  Sophronia  Waggeman,  two  of 
the  appellees  herein,  to  Wilhelmina  Harre,  their  co-appel- 
lee. The  mortgage  was  dated  October  25,  1886,  to  secure  a 
certain  note  for  $3,500,  executed  by  John  Waggeman  to 
Wilhelmina  Harre,  and  payable  to  her  order  three  years 
after  date,  with  interest  at  the  rate  of  seven  per  cent  per 
annum,  payable  annually.  It  appeared  from  the  evidence 
that  on  or  about  November  22,  1897,  Henry  E.  Fotthoff,  a 
son-in-law  of  Wilhelmina  Harre,  having  borrowed  from 
appellant  bank  $3,500,  executed  to  it  his  three  notes  aggre- 
gating that  amount,  and  for  the  purpose  of  securing  the 
payment  thereof,  pledged  to  appellant  the  Waggeman  note 
and  mortgage,  the  note  purporting  to  be  indorsed  and 
assigned  by  said  Wilhelmina  Harre. 

Potthoff  having  failed  to  pay  his  notes,  this  bill  was  filed 
by  appellant  to  foreclose  the  Waggeman  mortgage.  The 
Waggemans  and  Mrs.  Harre  were  made  defendants  to  the 
bill  and  filed  their  respective  answers  thereto.     That  of 
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Mrs.  Harre  denies  the  right  of  Potthoff  to  pledge  the 
securities  described  in  the  bill,  and  alleges  that  if  he  did 
so  it  was  wholly  without  authority;  that  she  left  the  note 
and  mortgage  with  Potthoff  for  safe  keeping  merely,  and 
that  she  never  indorsed  the  same  or  transferred  the  title  in 
any  way;  that  said  Potthoff  was  acting  merely  as  custodian 
for  her  and  was  at  no  time  entitled  to  the  possession  of  the 
note  and  mortgage  in  any  other  capacity,  and  had  no  right 
to  transfer  the  same;  alleges  that  she  is  still  the  lawful  and 
rightful  owner  thereof,  and  the  only  person  authorized  to 
commence  foreclosure  proceedings  thereon. 

The  answer  of  John  and  Sophronia  Waggeman  make 
the  same  denials  as  to  the  right  of  Potthoff  to  pledge  the 
securities  and  as  to  bis  title  thereto;  admits  the  execution 
ami  delivery  of  the  note  and  mortgage  to  Mrs.  Harre,  but 
denies  that  complainant  is  entitled  to  the  possession  or  con- 
trol thereof,  or  that  it  has  any  right  to  a  foreclosure  of  the 
same. 

Appellee  Harre  filed  a  cross-bill  setting  up  the  same  facts 
alleged  in  her  answer,  and  praying  that  a  decree  be  entered 
declaring  the  title  to  the  note  and  mortgage  to  be  in  her,  and 
directing  the  complainant  in  the  original  bill  to  turn  the 
same  over  to  her,  and  that  the  original  bill  be  dismissed  at 
the  costs  of  the  complainant  therein. 

The  cause,  being  at  issue,  was  referred  to  the  master 
to  take  proofs,  and  report  the  same,  with  his  findings 
thereon.  Proofs  were  taken,  and  the  master  found  from 
the  evidence,  and  so  reported  to  the  court,  that  Potthoff 
pledged  the  Waggeman  note  and  mortgage  to  appellant  to 
secure  his  own  indebtedness  to  it;  that  said  note  at  the 
time  it  was  so  pledged,  apparently  bore  the  indorsement  of 
Mrs.  Harre  in  blank  on  the  back  thereof,  but  that  she  did 
not  indorse  the  note  or  authorize  any  one  else  to  do  so  for 
her,  and  had  no  knowledge  of  such  indorsement  until  after 
the  same  had  been  pledged  and  delivered  to  appellant  by 
Potthoff;  that  the  indorsement  upon  the  back  of  the  note 
is  a  forgery;  that  Mrs.  Harre  never  parted  with  the  title  to 
the  note,  but  is  still  the  owner  thereof  and  entitled  to  the 
possession  of  the  same;  and  the  master  recommended  a 
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decree  accordingly.  Appellant  filed  objections  before  the 
master,  and  renewed  them  as  exceptions  in  the  Circuit 
Court.  The  cause  being  heard  on  these  exceptions  they 
were  overruled,  a  decree  entered  in  accordance  with  the 
findings  of  the  master,  and  the  complainant  prosecutes  this 
appeal. 

The  only  question  for  our  consideration  is  one  of  fact. 
Did  Mrs.  Harre  make  the  indorsement  upon  the  note  in 
controversy  or  was  her  alleged  signature  upon  the  back 
thereof  a  forgery  ? 

The  original  note,  and  several  other  papers  containing 
signatures  of  Wilhelmina  Harre,  which  were  in  evidence  in 
the  court  below,  and  which  it  is  admitted  were  written  by 
her,  have  been  certified  to  us  for  inspection  and  comparison, 
and  after  a  careful  examination  of  them,  and  the  evidence 
bearing  upon  the  question,  we  see  no  reason  for  disagree- 
ing with  the  master,  or  holding  that  the  court  below  was 
in  error  in  finding  that  the  signature  in  question  was  a  for- 
gery. 

It  would  serve  no  useful  purpose  to  discuss  the  evidence 
in  detail  and  we  shall  not  attempt  it.  Taken  as  a  whole  it 
satisfies  us  the  finding  of  the  court  was  right.  If  Mrs. 
Ham  simply  left  the  note  and  mortgage  with  Fotthoflf  for 
safe  keeping,  as  she  claims,  and  never  gave  him  authority 
to  pledge  the  same  or  to  write  her  indorsement  thereon,  it 
follows  that  appellant  obtained  no  title  thereto.  Mrs.  Harre 
could  not  be  bound  by  the  statements  of  Potthoff  made 
without  her  authority,  knowledge  or  consent. 

We  think  the  decree  was  right  and  must  be  affirmed. 


Henry  Backhaus  y.  The  People,  etc. 

1.  Dram-shop  License— Must  be  Authorized  by  Law.— A  license 
issued  contrary  to  law  is  a  nullity,  and  affords  no  protection  to  persons 
acting  under  it. 

2.  Same— Where  the  Licensee  Must  Act  at  His  Peril.—  Where  the 
statute  makes  it  criminal  to  conduct,  without  a  license,  a  business 
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which  is  subject  to  police  regulations,  a  person  carrying  on  such  busi- 
ness may  be  required  to  act  at  his  peril  with  reference  to  the  validity  .of 
such  a  license. 

8.  Same— Power  of  Municipalities  to  Fix  the  Fees.— A  city  can  not 
determine  the  amount  of  a  license  fee  and  the  manner  of  payment  by 
resolution;  it  must  be  done  by  ordinance. 

4.  Same— Requisites  of  Ordinances  Authorizing.— Without  the  adop- 
tion of  a  general  ordinance  on  the  subject  authorizing  the  issuing  of 
licenses,  specifying  who  shall  issue  them,  the  length  of  time  they  shall 
run,  the  amount  to  be  paid  by  the  applicant,  and  the  time  and  manner 
of  payment,  etc.,  municipal  authorities  are  powerless  to  issue  such 
licenses. 

5.  Same— Payments  in  Advance.— Municipal  authorities  can  not 
issue  a  valid  license  to  keep  a  dram-shop  unless  the  amount  to  be  paid 
therefor  is  paid  in  advance  for  the  entire  period  covered  by  the 
license,  not  less  than  at  the  rate  of  five  hundred  dollars  per  year. 

6.  Ordinances — Repeals  and  Amendments.— An  ordinance  of  a  city 
can  be  repealed  or  amended  only  by  an  ordinance.  A  mere  resolution 
or  order,  not  passed  and  published  as  an  ordinance  of  the  city,  will  not 
constitute  a  repeal  of  an  ordinance  duly  passed. 

7.  Criminal  Law— Absence  of  Guilty  Intent— The  absence  of  guilty 
intent  is  no  defense  in  a  prosecution  for  a  violation  of  the  dram-shop  act. 

Information.— For  a  violation  -  of  the  dram-shop  act  Error  to  the 
County  Court  of  Kankakee  County;  the  Hon.  E.  B.  Gowbr,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1899.  Affirmed. 
Opinion  filed  February  1,  1900. 

Charles  B.  Campbell,  attorney  for  plaintiff  in  error. 

Bert  L.  Cooper,  State's  Attorney,  for  defendant  in  error. 

Mr.  Ju8ttoe  Hiobee  delivered  the  opinion  of  the  court. 

This  was  a  proceeding  in  the  County  Court,  by  informa- 
tion against  plaintiff  in  error,  charging  him  with  violating 
the  dram-shop  act. 

The  information  contained  thirteen  counts,  eleven  of 
which  charged  him  with  selling,  and  two  with  giving  away, 
•intoxicating  liquors  in  less  quantity  than  one  gallon,  "  not 
having  a  legal  license  to  keep  a  dram-shop."  Upon  the 
trial  the  people  introduced  evidence  showing  that  plaintiff 
in  error  was  a  saloon  keeper,  doing  business  in  the  village 
of  Grant  Park,  in  Kankakee  county,  and  that  he  had  made 
several  sales  of  intoxicating  liquor  between  May  2, 1898,  and 
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February  21,  1899,  when  the  information  was  filed.  In 
defense,  plaintiff  in  error  offered  in  evidence  a  license  to 
keep  a  dram-shop,  issued  to  him  by  the  village  of  Grant 
Park  on  May  2, 1898,  for  the  period  of  one  year.  Its  admis- 
sion was  objected  to  on  behalf  of  the  people,  on  the  ground 
that  no  preliminary  proof  had  been  made  of  an  ordinance 
of  said  village  authorizing  the  licensing  of  dram-shops,  and 
the  objection  was  sustained  by  the  court.  Plaintiff  in  error 
then  offered  a  portion  of  the  journal  of  the  president  and 
board  of  trustees  of  said  village  showing  a  resolution  adopted 
April  30,  1898,  fixing  the  license  fee  for  dram-shops  at  $500 
per  year,  payable  in  two  installments,  and  directing  a  license 
to  be  issued  to  him.  The  people  objected  to  the  admission 
of  the  resolution,  for  want  of  authority  on  the  part  of  the 
president  and  board  of  trustees  to  pass  the  same,  and  this 
objection  was  also  sustained  by  the  court.  Plaintiff  in  error 
then  offered  in  evidence  an  ordinance  of  said  village,  relat- 
ing to  the  licensing  of  dram-shops.  This  was  objected  to 
on  the  ground  that  it  was  invalid,  because  it  did  not  provide 
for  the  manner  of  issuing  license,  or  the  amount,  time,  man- 
ner or  place  of  payment  of  license  fee;  was  contrary  to  the 
statute  and  did  not  authorize  the  issuing  of  license;  and  the 
court  again  sustained  the  objection. 

Plaintiff  in  error  when  on  the  witness  stand  did  not  deny 
the  sales  testified  to,  but  was  asked  by  his  counsel  whether 
or  not  he  honestly  believed  that  during  the  time  in  ques- 
tion he  was  complying  with  all  the  liquor  laws  of  the  State. 
This  question  was  objected  to  and  the  objection  sustained 
by  the  court.  The  ruling  of  the  court  upon  each  objection 
was  duly  excepted  to  by  plaintiff  in  error.  The  jury 
returned  a  verdict  of  guilty  upon  two  counts  of  the  informa- 
tion. A  motion. for  a  new  trial  was  overruled  by  the  court, 
and  judgment  entered  upon  the  verdict. 

The  dram-shop  ordinance  of  the  village  offered  in  evi- 
dence was  passed  in  1885,  and  provided  that  the  president 
and  board  of  trustees  might  "  authorize  by  resolution  any 
person,  or  persons  not  constituting  a  corporation,  to  sell  and 
give  away,  within  the  corporate  limits  of  said  village,  all  or 
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any  of  the  liquors  mentioned  in  the  first  section  of  this 
ordinance,  and  direct  that  a  license  signed  by  the  president 
and  attested  by  the  village  clerk,  under  the  seal  of  said  vil- 
lage clerk,  issue  by  said  clerk  to  such  person  or  persons,  upon 
him,  her  or  them  paying  into  the  village  treasury,  in  install- 
ments or  otherwise,  a  sum  of  money  of  an  amount  to  be 
fixed  in  such  resolution  by  the  president  and  board  of  trus- 
tees." Under  the  authority  claimed  to  be  given  to  them  by 
this  ordinance,  the  president  and  board  of  trustees  adopted 
the  resolution  of  April  30,  189S,  directing  a  license  to  be 
issued  to  plaintiff  in  error,  and  fixing  the  license  fee  at  $500 
per  annum,  payable  "in  two  installments,  as  follows :  $300 
on  May  1,  and  $200  on  November  1." 

It  is  contended  by  plaintiff  in  error  that  his  license,  being 
regular  in  form,  is  a  complete  protection  to  him,  and  that 
its  validity  can  not  be  questioned  in  a  proceeding  of  this 
kind.  We  do  not  think  this  position  well  taken.  It  was 
held  in  Spake  v.  The  People,  89  111.  617,  that  a  license  issued 
contrary  to  law  is  a  nullity.  If  the  license  by  which  plaint- 
iff in  error  seeks  to  shield  himself  was  a  nullity  by  reason 
of  having  been  granted  contrary  to  law,  it  could  not 
afford  him  any  protection.  City  of  Eureka  v.  Davis,  21 
Kan.  578;  Russell  v.  State,  77  Ala.  89;  State  v.  Moore,  1 
Jones  (N.  C),  276;  Moore's  Criminal  Law,  Sec.  281. 

Our  statute  makes  it  a  misdemeanor,  punishable  with  fine 
or  imprisonment,  for  any  one  to  sell  intoxicating  liquor  in 
less  quantity  than  a  gallon  without  a  license, 

"Where  the  statute  makes  it  criminal  to  conduct,  without 
a  license,  a  business  which  is  subject  to  police  regulations, 
a  person  carrying  on  such  business  may  be  required  to  act 
at  his  peril  with  reference  to  the  validitv  of  such  a  license." 
McLain's  Cr.  Law,  Sec.  128. 

We  are  therefore  of  opinion  that  the  legality  of  the  license 
offered  in  evidence  by  plaintiff  in  error  could  properly  be 
inquired  into  in  this  cause,  and  that  the  County  Court  com- 
mitted no  error  in  refusing  to  admit  it  without  preliminary 
proof  of  an  ordinance  authorizing  it  to  be  issued. 

The  question  therefore  arises,  was  there  a  legal  ordinance 
authorizing  the  issuing  of  such  a  license  ?    An  ordinance 
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authorizing  the  issuing  of  a  license  for  the  sale  of  intoxicat- 
ing liquor  must  comply  with  the  general  laws  of  the  State 
relative  to  the  granting  of  licenses.  Starr  &  Curtis'  Stat., 
Chap.  24,  Sec.  63,  Subdiv.  46. 

The  section  of  the  statute  above  referred  to  provides,  that 
cities  and  villages  shall  have  the  power  "  to  license,  regulate 
and  prohibit  the  selling  or  giving  away  of  any  intoxicat- 
ing, malt,  vinous,  mixed  or  fermented  liquor,  the  license  not 
to  extend  beyond  the  municipal  year  in  which  it  shall  be 
granted,  and  to  determine  the  amount  to  be  paid  for  such 
license."  The  ordinance  in  question  did  not  determine  the 
amount  to  be  paid  for  licenses  under  it  or  the  manner  in 
which  the  same  should  be  paid,  but  provided  that  any  per- 
son authorized  by  resolution  of  the  president  and  board  of 
trustees  taiight  obtain  a  license  by  paying  into  the  village 
treasury,  "in  installments  or  otherwise,  a  sum  of  money  of 
an  amount  to  be  fixed  in  such  resolution."  There  was  an 
attempt  to  supplement  this  ordinance  by  the  resolution  of 
April  30,  1898,  fixing  the  license  fee  and  providing  for  its 
payment  in  installments.  .  If  this  resolution  is  to  be  consid- 
ered as  independent  of  the  ordinance,  it  was  unauthorized 
by  law.  In  the  case  of  The  People  v.  Crotty,  93  111.  180, 
where  the  village  authorities  sought  to  fix  the  amount  of 
license  and  the  time  of  payment  by  resolution,  without  any 
ordinance  on  the  subject,  it  was  said  by  the  court  that 
"  without  the  adoption  of  a  general  ordinance  on  the  sub- 
ject authorizing  the  issuing  of  licenses  and  specifying  who 
shall  issue  them,  the  length  of  time  they  shall  run,  the 
amount  to  be  paid  by  the  applicant,  the  time  and  manner  of 
payment,  etc.,  the  village  authorities  are  powerless  to  issue 
a  license  to  any  one.  *  *  *  It  will  hardly  be  seriously 
claimed  that  the  two  resolutions  passed  by  the  village 
authorities  *  *  *  can  be  regarded  as  ordinances  author- 
izing the  issuing  of  licenses."  Nor  can  the  resolution  ber 
made  effective  by  regarding  it  as  a  supplement  or  amend- 
ment of  the  ordinance. 

In  the  case  of  Hibbard  et  al.  v.  Chicago,  173  111.  91,  it 
was  said  by  the  court  that  "  an  ordinance  of  the  city  can 
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only  be  repealed  or  amended  by  an  ordinance  of  the  city. 
A  mere  resolution  or  order  by  the  city  council,  not  passed 
and  published  as  an  ordinance  of  the  city,  would  not  con- 
stitute a  repeal  of  an  ordinance  duly  passed." 

We  are  of  opinion  that  a  city  can  not  determine  the 
amount  of  a  license  fee  and  the  manner  of  payment  by  res- 
olution, but  that  the  same  must  be  done  by  ordinance.  See 
People  ex  rel.  Conlon  v.  Mount,  in  which  an  opinion  was 
filed  at  the  present  term  of  this  court.  But  apart  from  the 
question  of  the  right  of  the  village  to  supplement  the  ordi- 
nance by  a  resolution,  the  ordinance  and  resolution  in  ques- 
tion here  must  be  held  invalid,  for  the  reason  that  they  do 
not  provide  for  the  payment  of  the  entire  license  fee  in  ad- 
vance. 

The  statute  provides  u  that  hereafter  it  shall  not  be  law- 
ful for  the  corporate  authorities  of  *  *  *  any  village  in 
this  State  to  grant  a  license  for  the  keeping  of  a  dram-shop, 
except  upon  the  payment  in  advance  into  the  treasury  of 
the  *  *  *  village  granting  the  license,  such  sum  as 
may  be  determined  by  the  respective  authorities  of  such 
*  *  *  village,  not  less  than  at  the  rate  of  $500  per  an- 
num."    Starr  <fe  Curtis'  Stat.,  Chap.  43,  Sec.  16. 

In  Handy  v.  People,  29  111.  App.  99,  in  passing  upon  this 
statute,  it  was  said,  "  the  proper  authorities  can  not  issue  a 
valid  license  to  keep  a  dram-shop  unless  the  amount  to  be 
paid  therefor  be  paid  in  advance  for  the  entire  period 
covered  by  the  license,  not  less  than  at  the  rate  of  five  hun- 
dred dollars  per  year."  The  resolution  in  question  here 
provided  for  the  payment  of  $300  when  the  license  was 
issued,  and  $200  six  months  later.  This  was  directly  con- 
trary to  the  provisions  of  the  law  in  regard  to  the  terras  of 
payment,  and  would  have  been  invalid  for  that  reason  if 
otherwise  unobjectionable. 

It  is  contended,  however,  by  plaintiff  in  error,  that  even  if 
the  ordinance  is  invalid,  and  the  license  and  order  granting 
it  void,  they  were  admissible  in  evidence  to  show  good  faith 
and  the  absence  of  criminal  intent  on  his  part. 

The  statute  provides  that  "  whoever,  not  having  a  license 
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to  keep  a  dram-shop,  shall  *  *  *  sell  any  intoxicating 
liquor  in  any  less  quantity  than  one  gallon  *  *  *  shall 
be  fined,"  etc. 

This  provision  of  the  statute  is  without  limitation,  and 
under  it  our  courts  have  frequently  held  that  it  was  not  nec- 
essary either  to  aver  or  prove  a  guilty  intent.  McCutcheon 
v.  The  People,  69  111.  601;  Farmer  v.  The  People,  77  111. 
322;  Noecker  v.  The  People,  91  111.  494. 

Absence  of  guilty  intent  is  consequently  no  defense  in  a 
suit  of  this  kind.  There  was  therefore  no  error  on  the  ground 
claimed  in  excluding  the  ordinance.  For  the  same  reason 
the  court  properly  refused  to  permit  plaintiff  in  error  to 
testify  as  to  whether  at  the  time  in  question  he  honestly  be- 
lieved he  was  complying  with  the  liquor  laws  of  the  State. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
court  below  is  therefore  affirmed. 


William  Silk  v.  The  People,  etc. 

1.  Intoxicating  Liquors—  Unlawful  Sales— Licenses,  etc.—  The  de- 
cision in  the  case  of  Backhaus  v.  The  People  (ante,  page  173)  must  control 
here. 

Information.— For  selling  intoxicating  liquors.  Error  to  the  County 
Court  of  Kankakee  County;  the  Hon.  E.  B.  Gower,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1899.  Affirmed.  Opinion 
filed  February  1,  1900. 

Chas.  B.  Campbell,  attorney  for  plaintiff  in  error. 

Bert  L.  Cooper,  State's  Attorney,  for  defendant  in  error* 

Opinion  per  Curiam. 

This  was  an  information  filed  by  the  State's  attorney 
against  plaintiff  in  error,  charging  him  with  selling  intoxi- 
cating liquors  in  less  quantity  than  one  gallon  without 
a  license,  as  provided  by  the  law,  in  the  village  of  Grant 
Park,  in  Kankakee  county. 
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The  license  under  which  plaintiff  in  error  claimed  the 
right  to  make  the  sales  was  issued  at  the  same  time  and 
under  the  same  ordinance  as  that  under  consideration  in  the 
case  of  Backhaus  v.  The  People  (ante),  in  which  we  file  an 
opinion  at  this  term,  and  the  two  cases  are  similar  in  all 
essential  particulars. 

The  decision  reached  in  that  case  must  therefore  control 
in  this,  and  the  judgment  of  the  court  below  is  accordingly 
affirmed. 


87     i80|  Coal  Y alley  Mining  Co.  v.  John  Nelson. 

898      319| 

1.  Verdicts—  Unsupported  by  Evidence.— Where  the  evidence  fails 
to  support  the  material  averments  of  the  declaration  a  judgment  founded 
upon  the  verdict  wiU  be  reversed. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Rock  Island  County;  the  Hon.  William  H.  Gest,  Jud^e,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1890.  Reversed  and 
remanded.    Opinion  filed  February  1,  1900. 

Henry  Curtis  and  Jackson  &  Hurst,  attorneys  for  ap- 
pellant. 

W.  R.  Moore,  attorney  for  appellee. 

Mr.  Presiding  Justice  Crabtree  delivered  the  opinion  of 
the  court. 

This  was  an  action  on  the  case  by  appellee  against 
appellant,  to  recover  damages  for  personal  injuries  alleged 
to  have  been  sustained  in  consequence  of  the  fall  of  a  rock 
in  the  roof  of  the  mine  in  which  appellee  was  working  for 
appellant.  There  was  a  trial  by  jury,  resulting  in  a  verdict 
and  judgment  in  favor  of  appellee  for  $1,500  damages.  A 
motion  for  new  trial  having  been  overruled,  the  defendant 
prosecutes  this  appeal. 

The  charges  of  negligence  contained  in  the  declaration 
are,  in  substance,  that  appellee  was  ordered  by  one  Liedtke 
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to  assist  in  the  dangerous  work  of  wedging  down  certain 
overhanging  h>ck  in  the  roof  of  the  mine ;  that  Liedtke  was 
a  boss  or  superintendent  having  charge  and  control  of 
appellee  and  other  workmen  in  the  mine;  that  the  work 
was  dangerous  and  of  a  character  with  which  appellee  was 
not  acquainted ;  that  the  alleged  boss  knew  the  danger  and 
appellee  did  not,  and  that  the  boss  did  not  inform  appellee 
of  the  danger.  That  relying  upon  the  supervision  and 
knowledge  of  the  boss  he  obeyed  the  order  to  assist  in  doing 
the  work,  and  while  doing  so,  the  rock  fell  upon  him  and 
he  was  seriously  injured.  An  additional  count  charged 
that  it  was  the  duty  of  appellant  to  furnish  necessary 
machinery  and  appliances,  and  that  while  engaged  in  remov- 
ing the  rock,  he,  appellee,  "  had  to  climb  to  and  stand  upon 
a  car,  as  he  was  so  wrongfully  and  negligently  ordered  and 
required  to  do  by  said  defendant."  That  for  want  of  nec- 
essary appliances,  and  being  wrongfully  ordered  by  Liedtke 
to  get  upon  the  car,  and  because  of  Liedtke's  failure  to 
inform  plaintiff  of  the  danger  of  getting  on  the  car,  he,  plaint- 
iff, while  removing  the  rock,  exercising  due  care,  the  rock 
fell  upon  and  injured  him. 

The  cause  appears  to  have  been  tried  by  appellee  upon 
the  theory  of  this  additional  count. 

It  is  conceded  that  appellant  operated  the  mine  in  which 
appellee  was  injured  while  in  its  employment. 

The  usual  work  of  appellee  in  the  mine  was  what  is 
known  as  a  "  bottom  digger,"  but  it  appears  that  he  occa- 
sionally performed  other  work  when  required.  It  seems 
that  after  the  miners  dig  out  the  coal,  where  the  vein  is 
thin,  the  bottom  diggers  follow  and  blast  up  the  ground 
which  underlies  the  strata  of  coal,  so  as  to  lower  it  suffi- 
ciently for  the  laying  of  a  track  upon  which  to  transport 
the  coal  out  of  the  mine  upon  cars  drawn  by  mules,  for  the 
reason  that  unless  the  floor  is  lowered  there  is  not  room  for 
a  mule  and  man  to  travel  in  and  out  of  the  mine.  Appellee 
had  been  working  in  this  mine  some  eight  months,  mostly 
at  bottom  digging,  but  not  entirely,  as  it  appears  from  the 
evidence  that  when  rock  fell  from  the  roof  of  the  mine  he 
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would  be  called  to  help  clean  it  up,  and  occasionally,  when 
there  was  loose  rock  overhead,  he  would  be  required  to  help 
pick  it  off. 

On  the  part  of  appellee  it  is  claimed  that  on  the  morning 
of  the  accident  Liedtke,  who  was  a  tracklayer  in  the  mine, 
directed  appellee  to  go  with  him,  Liedtke,  to  take  down  a 
rock  in  the  roof  in  a  part  of  the  mine  different  from  that  in 
which  appellee  was  at  work,  and  that  in  compliance  with 
such  direction  or  order,  appellee  went  with  Liedtke  to  the 
place  where  the  rock  was  to  be  taken  down.  Upon  arriv- 
ing there,  two  other  men,  Gus  Thor  and  Gus  Lage,  were 
present  to  assist  in  the  work.  The  two  men  last  named 
were  at  one  end  of  the  rock,  while  appellee  and  Liedtke 
were  at  the  other  end,  twenty  feet  away.  At  the  end  where 
appellee  and  Liedtke  were,  the  roof  was  from  eight  to  nine 
feet  high,  and  they  found  it  necessary  to  have  something 
to  stand  upon  in  order  to  prosecute  their  work.  Liedtke 
brought  up  one  of  the  small  coal  cars  which  stood  a  short  dis- 
tance away,  and  appellee  claims  he  was  ordered  by  Liedtke 
to  stand  upon  the  car  and  drive  a  wedge  into  the  rock  to 
bring  it  down.  This  appellee  did,  and  while  getting  out  of 
the  car  after  driving  in  the  wedge,  the  rock  fell  and  struck 
him,  causing  the  injuries  complained  of. 

On  the  part  of  appellant  it  is  insisted  that  Liedtke  was 
not  a  boss  or  superintendent  with  power  to  order  or  direct 
other  workmen  in  the  mine.  Inasmuch  as  appellee,  in  his 
declaration  and  in  the  trial  of  the  case,  relied  largely  upon 
the  proposition  that  Liedtke  was  his  boss,  representing  the 
common  master,  and  in  such  capacity  gave  him  improper 
orders,  which  resulted  in  the  injury  complained  of,  it  is 
important  to  inquire  whether  this  claim  is  supported  by  the 
evidence.  When  that  is  examined  it  is  found  that  substan- 
tially all  the  testimony  on  that  subject  consists  of  the  state- 
ments of  Liedtke  himself,  which  we  think  were  improperly 
admitted  in  evidence  over  the  objection  of  appellant.  We 
fail  to  discover  any  evidence  that  appellee  ever  recognized 
Liedtke  as  a  boss  or  superintendent,  with  power  to  represent 
it  in  the  command  or  direction  of  its  employes.   His  business 


Second  District — October  Term,  1899.     183 

Coal  Valley  Mining  Co.  v.  Nelson. 

appears  to  have  been  that  of  a  tracklayer,  and  no  doubt  he 
occasionally  called  on  other  servants  in  the  mine  to  come 
and  help  him,  but  this  did  not  make  him  a  boss,  in  the  sense 
that  appellant  would  be  bound  by  his  acts,  on  the  theory  he 
was  a  superior  servant,  with  power  to  represent  it.  Nor 
could  he  make  himself  a  boss  or  superior  servant  by  his 
own  declarations,  made  in  the  absence  of  the  officials  of 
appellant  who  had  authority  to  represent  and  speak  for  it. 
We  think  testimony  of  this  character  should  not  have  been 
admitted.  Eliminating  that,  the  evidence  falls  far  short  of 
sustaining  the  allegations  of  the  declaration  in  that  regard. 
In  the  view  we  have  taken  of  the  case,  the  only  question 
for  us  to  determine  is  whether  the  evidence  is  sufficient  to 
sustain  the  verdict.  Giving  the  evidence  all  the  weight  we 
deem  it  entitled  to,  we  have  arrived  at  the  following  con- 
clusions : 

1.  The  evidence  fails  to  show  that  Liedtke  was  a  boss 
or  superintendent,  with  power  or  authority  to  command 
appellee. 

2.  The  work  in  which  appellee  was  engaged  at  the  time 
of  his  injury  was  not  foreign  to  that  he  was  ordinarily 
called  upon  to  perform,  but  was  such  as  he  had  frequently 
done  before,  and  was  not  outside  the  scope  of  his  employ- 
ment. 

3.  The  accident  was  one  incident  to  the  service  in  which 
he  was  engaged  and  was  not  the  result  of  any  negligence 
on  the  part  of  appellant. 

4.  There  is  no  evidence  that  appellant  was  negligent 
in  failing  to  furnish  necessary  machinery  and  appliances. 
The  roof  of  the  mine  was  low,  and,  ordinarily,  the  men 
needed  nothing  to  stand  upon  to  reach  it.  Nothing  appears 
in  the  record  to  show  that  mines  of  this  character  are  ever 
equipped  with  appliances  for  standing  upon  when  working 
rock  down  from  the  roof. 

5.  We  are  of  the  opinion  that  had  appellee  been  in  the 
exercise  of  ordinary  care  for  his  own  safety,  the  injury 
would  not  have  been  received.  The  danger  was  obvious. 
Appellee  appears  to  have  been  possessed  of  all  his  faculties, 
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and  was  not  coerced  into  the  position  he  occupied.  He  and 
his  fellow-employes  were  at  work  at  the  rock  to  make  it 
fall,  and  no  reason  is  perceived  why  it  was  necessary  to 
warn  him  that  if  he  stood  under  it  when  it  fell  he  was  liable 
to  get  hurt.  As  a  matter  of  common  sense  he  must  have 
known  it  without  other  information  on  the  subject. 

All  the  evidence  as  to  a  want  of  proper  timbering  to  sup- 
port the  roof  of  the  mine  was  improper  and  immaterial. 
Appellee  and  his  fellow-servants  were  in  the  act  of  taking 
down  the  stone  in  the  roof.  Under  such  circumstances  the 
roof  could  not  have  been  supported  by  timber  and,  at  the 
same  time,  have  the  work  accomplished. 

Our  conclusion  is  that  the  verdict  is  not  sustained  by 
the  evidence,  and,  for  that  reason,  the  judgment  must  be 
reversed. 

We  think  appellant  has  no  just  cause  of  complaint  as  to 
the  action  of  the  court  on  the  instructions.  We  find  no 
errors  in  the  modifications,  and  without  the  refused  instruc- 
tions, the  jury  was  fairly  and  fully  informed  as  to  the  law 
of  the  case. 

But,  for  the  reasons  above  given,  the  judgment  will  be 
reversed  and  the  cause  remanded. 


Moffitt-West  Drug  Co.  v.  Owen  J,  Aldrich. 

1.  Proposition  of  Law — Reversible  Eitot. — Slight  errors  in  the 
propositions  of  law  should  not  reverse  the  judgment 

Appeal  from  the  Circuit  Court  of  Knox  County;  the  Hon.  John  J. 
Glenn,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1899.    Affirmed.    Opinion  filed  February  1,  1900. 

E.  P.  Williams  and  J.  D.  Welsh,  attorneys  for  appel- 
lant. 

Carney,  Shumway  &  Eice,  attorneys  for  appellee. 


Second  District — October  Term,  1899.     1S5 

Moffitt-West  Drug  Co.  v.  Aldrich. 

Mr.  Presiding  Justice  Crabtbee  delivered  the  opinion 
of  the  court. 

As  sheriff  of  Knox  county,  appellee  levied  upon  a  stock 
of  goods  under  an  execution  against  M.  H.  Johnston  in 
favorof  the  Nuttal  Company  for  the  sum  of  $1,000  damages, 
and  costs  of  suit,  which  execution  was  issued  out  of  the 
Circuit  Court  of  said  county.  Appellant  claiming  to  be 
the  owner  of  said  stock  of  goods  as  a  purchaser  from  M.  H. 
Johnston,  sued  out  a  writ  of  replevin  and  took  the  goods 
from  the  custody  of  the  sheriff.  There  was  a  declaration 
in  the  usual  form,  to  which  the  defendant  pleaded  non  cepit, 
property  in  himself,  and  a  third  plea  justifying  under  the 
execution  against  Johnston,  and  averring  the  property  to 
be  in  the  latter  and  not  in  the  plaintiff.  The  cause  was 
tried  by  a  jury  and  the  issues  found  for  plaintiff,  but  a 
new  trial  being  granted,  a  jury  was  waived,  and  the  cause 
tried  by  the  court,  who  found  the  issues  for  the  defend- 
ant and  rendered  judgment  against  the  plaintiff  for  a 
return  of  the  property,  and  for  one  cent  damages  and  the 
costs  of  suit.     Plaintiff  below  prosecutes  this  appeal. 

There  is  no  question  that  at  one  time  Johnston  was  the 
owner  of  the  stock  of  goods  in  controversy  as  part  of  a 
drug  business  which,  for  a  number  of  years,  he  carried  on  in 
the  city  of  Galesburg.  It  is  conceded  he  was  the  sole 
owner  and  in  full  possession  of  the  goods,  and  the  store  in 
which  he  did  business  in  his  own  name  up  to  November, 
1895.  In  that  month,  Johnston  was  indebted  to  appellant 
in  about  the  sum  of  $1,750.  On  November  16,  1895,  an 
arrangement  was  made  between  appellant  and  Johnston, 
which  the  former  claims  and  insists  was  an  absolute  and 
hnajide  sale  to  it  of  the  stock  of  goods  and  business  of  the 
drug  store,  but  which  Johnston  swears  was  not  a  sale,  but 
was  merely  a  colorable  transaction  based  upon  a  secret 
understanding  that  the  store  and  business  should  be  run  in 
the  name  of  appellant,  by  Johnston  as  agent,  until  said  sum 
of  $1,750,  owing  by  Johnston  to  appellant,  was  paid,  and 
that  then  the  store  and  stock  should  be  returned  to  Johns- 
ton. 
If  this  was  the  real  understanding  and  agreement  of  the 
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parties,  there  can  be  no  doubt  the  transaction  was  fraudu- 
lent and  void  as  to  other  creditors.  A  large  amount  of  evi- 
dence was  taken  upon  both  sides  to  sustain  the  different 
contentions  of  the  parties,  much  of  which  is  conflicting  in 
its  character,  and  we  do  not  deem  it  necessary  to  discuss  it 
in  detail. 

The  judge  who  tried  the  cause  had  a  better  opportunity 
of  judging  as  to  the  credibility  of  the  witnesses  than  we 
have,  and  we  are  not  prepared  to  say  he  came  to  a  wrong 
conclusion  upon  the  evidence. 

There  are  certainly  many  circumstances  appearing  in  the 
evidence  which  tend  to  corroborate  Johnston,  and  which 
are  entirely  inconsistent  with  the  idea  of  an  absolute  sale 
of  the  goods  and  business  to  appellant. 

On  the  whole  we  are  satisfied  with  the  finding  of  the 
court  on  the  question  of  fact  involved  in  the  trial. 

The  propositions  of  law  submitted  by  appellant  were 
argumentative  and  improper,  and  there  was  no  error  in 
refusing  them. 

The  propositions  of  law  held  by  the  court  for  appellee 
are  open  to  criticism  and  not  free  from  error,  but  we  think, 
on  the  facts,  the  finding  and  judgment  were  so  clearly  right, 
that  slight  errors  in  the  propositions  of  law  should  not 
reverse  the  judgment,  and  it  will  therefore  be  affirmed. 


William  David,  Jr.,  v.  Hannah  David. 

1.  Divorce—  Orders  for  Support  of  Children. — An  order  requiring 
the  defendant  in  a  suit  for  divorce  to  pay  to  the  complainant  money  for 
her  and  her  children's  support  is  not  necessarily  erroneous,  because  the 
court  had  not  previously  committed  the  custody  of  the  children  to  the 
complainant. 

2.  Appellate  Court  Practice— Dependence  upon  the  Record,— The 
Appellate  Court  must  determine  causes  upon  the  record  of  the  court 
below,  and  can  not  hear  additional  proof  in  court  on  appeal. 

Divorce.— Appeal  from  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  Robert  W.  Hilscher,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1899.    Affirmed.    Opinion  filed  February  1,  1900. 
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C.  H.  Payson,  Nelly  B.  Kksslkk  and  C.  N.  Saum,  attor- 
nays  for  appellant. 

Free  P.  Morris  and  Frank  L:  Hooper,  attorneys  for 
appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

On  April  27,  1899,  Hannah  M.  David  filed  in  the  court 
below  her  bill  for  divorce  against  her  husband,  William 
David,  Jr.  An  injunction  was  granted  thereon,  restraining 
him  from  disposing  of  his  real  and  personal  property.  On 
May  23,  1899,  upon  the  hearing  of  a  motion  to  modify  the 
injunction,  it  was  agreed  that  the  defendant  assign  to  com- 
plainant a  certain  note  for  $720,  and  deposit  the  same  with 
the  clerk  of  the  court,  to  be  held  by  him  in  escrow  till  the 
further  order  of  the  court,  and  that  the  defendant  within 
twenty  days  pay  complainant  $50  for  her  own  use,  and 
pay  her  solicitors  $50  upon  their  fees,  and  that  such  pay- 
ment should  not  prejudice  complainant's  application  for 
temporary  maintenance  and  solicitor's  fees  at  the  next  term 
of  court;  and  thereupon  the  injunction  was  dissolved  except 
so  far  as  it  restrained  defendant  from  selling  or  incumber- 
ing the  home  farm  of  160  acres.  At  the  next  term  com- 
plainant petitioned  the  court  to  allow  her  temporary  alimony 
and  solicitor's  fees,  and  the  application  was  heard  upon 
proofs  submitted,  and  on  June  27,  1899,  the  court  ordered 
that  defendant  pay  for  the  support  of  complainant  and  her 
children  $15  on  the  first,  and  $15  on  the  fifteenth  of  each 
month  thereafter,  commencing  July  1,  1899.  This  is  an 
appeal  from  that  order. 

1.  It  is  urged  that  this  order  is  erroneous  because  the 
court  had  not  committed  the  custody  of  the  children  to 
complainant,  reliance  being  had  on  Harding  v.  Harding,  144 
Hi.  588. 

In  that  case  the  court,  after  an  allowance  of  temporary 
alimony  to  the  wife,  had  awarded  a  further  sum  of  $1S0 
per  month  for  the  support  of  two  minor  daughters.  It  was 
there  held  that  a  father  can  not  be  deprived  of  his  right  of 
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custody  of  his  children  and  of  his  right  to  maintain  them 
at  his  home,  except  by  an  order  of  court.  In  that  case  no 
such  order  had  been  made,  but  the  question  of  the  custody 
of  the  children  had  been  expressly  reserved  till  the  final 
hearing,  and  the  allowance  for  the  support  of  said  daughters 
was  reversed.  In  the  case  at  bar  the  allowance  is  of  a  gross 
sum  for  the  support  of  the  wife  and  children,  and  would  be 
good  as  an  allowance  to  the  wife  in  any  event.  In  the 
Harding  case  just  cited  the  order  appealed  from  also  required 
the  husband  to  pay  the  wife  $900  for  the  support  of  herself 
and  said  daughters  to  that  date,  and  that  portion  of  the 
order  was  affirmed.  But  further  the  bill  in  this  case  prayed 
that  defendant  "  may  also  be  enjoined  and  restrained  from 
interfering  with  your  oratrix'  custody  of  said  children  until 
the  further  order  of  this  court,"  and  the  judge  to  whom 
said  bill  was  presented  entered  an  order  directing  that  an 
injunction  issue  as  prayed  in  said  bill.  This  is  regarded  as 
sufficiently  committing  said  children  to  the  custody  of  com- 
plainant for  the  purposes  of  this  case,  although  the  clerk  in 
issuing  the  writ  omitted  that  part  of  the  order. 

2.  Defendant  undertook  to  show  that  he  was  able  and 
willing  to  maintain  said  children  at  his  own  home,  and 
offered  to  do  so;  and  he  insists  that  under  such  circum- 
stances he  ought  not  to  be  required  to  pay  complainant  for 
their  support.  The  children  in  question  are  six  daughters, 
ranging  in  age  from  thirteen  months  to  fourteen  years,  and 
the  younger  ones,  at  least,  obviously  need  the  care  of  their 
mother.  If  the  allegations  of  the  bill  are  true,  said  daugh- 
ters ought  not  to  live  with  or  be  in  the  presence  of  their 
father.  Until  the  hearing  they  should  remain  in  the  cus- 
tody of  their  mother,  unless  a  different  showing  is  made 
from  that  contained  in  this  record. 

3.  It  is  urged  that  the  allowance  is  excessive.  The  record 
shows  complainant  has  no  property.  Thirty  dollars  per 
month  for  the  wife  and  six  daughters  is  an  allowance  of 
less  than  fifteen  cents  per  day  for  each  person.  The  sworn 
bill  shows  (and  the  record  nowhere  contradicts  it  in  this 
respect)  that  defendant  owns  a  home  farm  of  160  acres,  esti- 
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mated  to  be  worth  $8,700  over  and  above  the  incumbrance 
resting  upon  it;  that  he  possesses  another  farm  of  440  acres 
a  few  miles  distant,  under  a  contract  for  a  deed,  and  esti- 
mated to  be  worth  $S,700  more  than  the  amount  remaining 
unpaid  on  the  contract;  that  he  owns  two  notes,  one  for 
$720  and  the  other  for  $2,960;  that  he  has  fifty-two  cattle, 
twelve  horses,  thirty-five  to  forty  hogs,  a  large  amount  of 
poultry,  and  the  ordinary  farming  implements  for  such  a 
farm;  and  that  after  deducting  certain  debts,  set  forth  in 
his  proofs,  he  is  worth  between  $18,000  and  $19,000,  be- 
sides the  cattle,  horses,  hogs,  poultry  and  farming  imple- 
ments. It  does  not  seem  to  us  excessive  to  require  the 
owner  of  that  amount  of  property  to  furnish  support  for 
his  wife  and  minor  children  to  the  extent  of  less  than  fif- 
teen cents  a  day  for  each  one. 

4.  It  is  urged  the  wife  should  be  required  to  use  the 
$720  note.  It  is  not  shown  that  this  note  is  due,  and  it  is 
in  the  hands  of  the  clerk  subject  to  the  order  of  the  court, 
and  when  it  becomes  due  defendant  can  apply  to  the  court 
for  any  proper  order  concerning  it. 

5.  The  record  shows  that  the  wife  has  in  her  hands  the 
contract  for  a  deed  of  the  440  acres,  and  she  testified  that 
she  held  it  subject  to  the  order  of  the  court.  Defendant 
claims  he  could  have  sold  this  contract  for  a  large  sum  of 
money,  and  that  it  was  error  to  order  him  to  pay  alimony 
to  his  wife  while  she  retained  it.  He  did  not  ask  the  court 
to  order  it  delivered  to  him,  and  can  not  complain  that  the 
court  did  not  give  him  relief  which  he  did  not  seek.  Com- 
plainant has  filed  an  affidavit  here  stating  that  on  the  day 
the  order  appealed  from  was  entered  her  solicitors  delivered 
said  contract  to  the  solicitors  for  defendant  in  open  court, 
in  the  presence  of  the  presiding  judge.  If  so,  that  fact 
might  well  have  been  stated  in  the  certificate  of  evidence. 
We  must  determine  this  cause  upon  the  record  of  the  court 
below,  and  can  not  hear  additional  proof  in  this  court.  If 
complainant  still  retains  the  contract  the  defendant  can 
have  any  proper  relief  concerning  it  by  applying  to  the 
court  below. 

For  these  reasons  the  order  of  the  court  below  is  affirmed. 
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John  M.  Gentle  and  Thomas  8.  Gentle  v.  Margaret  A. 

Stephens. 

1.  Money  Had  and  Received— Scope  of  the  Action  for.— The  scope 
of  the  action  for  money  had  and "  received  has  been  enlarged  until  it 
embraces  a  great  variety  of  cases,  and  will  lie  whenever  one  person  has 
received  money  which  in  justice  belongs  to  another,  and  which  in  justice 
and  right  should  be  returned. 

2.  Waiver— Of  Tort — Where  the  custodian  of  a  bond  wrongfully 
converts  the  same  to  his  own  use,  the  owner  may  waive  tort,  and  charge 
the  wrongdoer  in  assumpsit,  on  the  common  counts,  as  for  money 
received. 

Assam pslt,  for  money  had  and  received.  Appeal  from  the  Circuit 
Court  of  Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1899.  Affirmed.  Opinion  filed 
February  1, 1900. 

W.  L.  Ellwood,  attorney  for  appellants,  - 
T.  N.  Green,  attorney  for  appellee. 

Mr.  Justice  Hiobee  delivered  the  opinion  of  the  court. 

In  1895,  one  Louis  A.  Buchner  and  his  father,  C.  J.  Buch- 
ner,  were  doing  a  banking  business  at  Deer  Creek,  Tazewell 
county,  Illinois,  under  the  name  of  the  "  Deer  Creek  Bank." 
Louis  A.  Buchner  had  charge  of  the  bank  as  the  managing 
partner. 

In  June  or  July,  1895,  three  school  bonds  for  $200  each, 
dated  June  18,  1895,  and  numbered  2,  3  and  4,  respectively, 
were  received  by  the  bank;  No.  2  was  owned  by  one  Mary 
Stephens,  No.  3  by  Mary  Stephens  and  appellee,  and  No.  4 
by  appellee  alone.  The  bonds  were  made  payable  to  said 
owners,  respectively,  or  bearer.  These  bonds  were  permitted 
by  the  owners  to  remain  in  the  bank,  and  were  afterward 
used  by  the  latter  as  collateral  security  for  a  debt  it  owed  the 
Central  National  Bank  of  Peoria,  Illinois.  On  January  1, 
1896,  appellant  John  M.  Gentle  bought  a  one-third  interest 
in  the  Deer  Creek  Bank,  and  in  March,  1897,  he  purchased 
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all  the  remaining  interest  in  the  same,  and  thereafter  con- 
ducted it  alone.  It  is  not  certain  where  the  bonds  were  at 
the  time  Gentle  purchased  the  bank,  as  Louis  A.  Buchner 
testified  that  at  the  time  of  such  purchase  the  bonds  were 
in  the  Deer  Creek  Bank,  while  John  M.  Gentle  swore  they 
were  at  that  time  in  said  Central  National  Bank.  Immedi- 
ately after  he  became  the  owner  of  the  Deer  Creek  Bank, 
John  M.  Gentle  borrowed  $1,500  of  the  Merchants  National 
Bank  of  Peoria,  for  which  he  gave  his  note,  with  appellant 
Thomas  S.  Gentle  as  surety.  There  were  also  deposited 
with  the  Merchants  National  Bank,  as  collateral  security 
for  said  $1,500  note,  certain  notes  taken  by  the  Deer  Creek 
Bank  and  said  school  bonds.  About  April  6, 1897,  the  Deer 
Creek  Bank  collected  from  the  school  district  the  principal 
of  bond  No.  2  and  the  interest  on  bonds  Nos.  3  and  4.  John 
M.  Gentle  thereupon  obtained  bond  No.  2  from  the  Mer- 
chants National  Bank  and  paid  it  off,  and  also  paid  the 
interest  on  bonds  Nos.  3  and  4.  On  June  9,  1897,  the  Deer 
Creek  Bank  failed  and  John  M.  Gentle  at  once  conveyed  to 
T.  S.  Gentle  certain  real  estate,  and  also  made  a  bill  of  sale 
of  the  bank  furniture  and  fixtures,  and  certain  other  per- 
sonal property,  to  the  latter,  to  further  secure  him  as  surety 
npon  said  $1,500  note.  Soon  after  the  failure  of  the  Deer 
Creek  Bank,  the  Merchants  National  Bank  turned  over  the 
$1,500  note,  together  with  the  collateral  deposited  with  it, 
to  its  attorney  for  collection.  Along  with  the  collateral 
were  said  school  bonds  Nos.  3  and  4.  On  June  24,  1897, 
Louis  A.  Buchner  entered  into  an  agreement  with  appel- 
lants, T.  S.  and  John  M.  Gentle,  by  which  said  appellants 
undertook  to  convey  to  him  certain  real  estate  and  to 
turn  over  to  him  certain  notes  and  other  personal  prop- 
erty, including  "  school  bonds  of  $400,"  and  in  considera- 
tion thereof  Buchner  assumed  and  agreed  to  pay  the 
liabilities  and  indebtedness  of  the  bank,  amounting  to 
$15,466.14.  In  the  schedule  of  indebtedness,  the  note  to 
the  Merchants  National  Bank  was  listed  at  $1,150,  the 
other  $350  being  specially  excepted  from  the  schedule  by 
the  agreement,  and  afterward  paid  by  Thomas  S.  Gentle. 
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The  bonds  in  question  were  subsequently  turned  over  by 
the  attorney  of  the  Merchants  National  Bank,  under  the 
direction  of  appellants,  to  Louis  A.  Buchner,  who  sold 
them  to  the  Eureka  State  Bank,  which  received  payment 
of  the  same  from  the  school  district.  This  was  a  suit  in 
assumpsit  by  appellee  to  recover  the  amount  of  bond  No.  4, 
and  also  the  interest  due  her  on  that  bond  and  bond  No.  3. 
The  declaration  consisted  of  the  common  counts  only,  but 
in  the  copy  of  the  account  sued  on,  the  item  for  money  had 
and  received  was  stated  as  follows : 

"  To  money  had  and  received,  to  and  for  the  use  of  said 
plaintiff,  from  conversion  of  school  district  bond  of  $200, 
and  interest    *    *    *    $400." 

The  two  appellants  pleaded  the  general  issue  and  also 
by  separate  pleas,  denied  their  joint  liability.  A  jury  was 
waived  and  on  a  trial  by  the  court,  judgment  was  entered 
against  the  appellants  for  $200. 

It  appears  from  the  proofs  that  the  said  bonds  were  held 
by  the  Merchants  National  Bank  as  collateral  security  for 
the  $1,500  note;  that  upon  the  failure  of  the  Deer  Creek 
Bank,  the  bonds  were  turned  over  to  the  attorney  of  the 
first  named  bank  with  the  note,  and  that  by  the  authority 
and  direction  of  John  M.  Gentle  and  Thomas  S.  Gentle, 
they,  with  the  other  papers  and  property  mentioned  in  the 
agreement,  were  turned  over  to  Mr.  Buchner.  The  bonds 
were  therefore  held  by  the  Merchants  National  Bank  for 
the  joint  benefit  of  appellants,  John  M.  and  T.  S.  Gentle, 
and  when  they  were  turned  over  to  Buchner  as  part  of  the 
consideration  for  which  he  undertook,  in  addition  to  other 
things,  to  pay  off  $1,150  on  the  note  to  the  Merchants 
National  Bank,  both  of  the  appellants  obtained  the  advan- 
tage thereof.  The  benefit  derived  from  the  disposal  and 
transfer  of  the  bonds  was  a  joint  one,  and  whatever  liability 
was  incurred  by  appellants  was  therefore  a  joint  one. 

It  is  contended  that  appellant  T.  S.  Gentle  is  not  liable  to 
appellee  unless  he  knew  that  the  equitable  title  to  the  school 
bond  in  question  belonged  to  her.  "We  do  not  think  this 
ground  well  taken.    T.  S.  Gentle  received  the  benefit  of  the 
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bond  jointly  with  John  M.  Gentle,  and  he  must  therefore 
be  charged  with  the  amount  received,  even  though  he  did 
not  know  that  the  equitable  title  to  the  bond  was  in 
appellee. 

"An  action  for  money  had  and  received  will  lie  when- 
ever one  person  has  received  money  which  in  justice  belongs 
to  another,  and  which  in  justice  and  right  should  be 
returned.  *  *  *  The  scope  of  the  action  has  been 
enlarged  until  it  embraces  a  great  variety  of  cases,  the 
usual  test  being,  does  the  money  in  justice  belong  to  the 
plaintiff,  and  has  the  defendant  received  the  money,  and 
should  he,  in  justice  and  right,  return  it  to  the  plafntiff." 
Wilson  v.  Turner,  164  111.  39b. 

It  is  also  insisted  that  although  appellants  may  have  turned 
over  to  Buchner  the  school  bond  in  controversy,  still  that 
does  not  entitle  appellee  to  maintain  an  action  against  appel- 
lants and  recover  under  the  common  counts  for  the  value  of 
the  bond.  But  appellants  applied  the  bond  to  their  own  use, 
and  the  law  is  well  settled  that  where  one  wrongfully  takes 
the  goods  of  another  and  applies  them  to  his  own  use,  the 
owner  may  waive  the  tort,  and  charge  the  wrongdoer  in 
assumpsit  on  the  common  counts,  as  for  goods  sold,  or 
money  received.  City  of  Elgin  v.  Joslyn,  136  111.  525;  T. 
W.&  W.  R.  W.  Co.  v.  Chew,  67  111.  378. 

It  is  further  insisted  by  appellants  that  the  judgment  is 
erroneous,  because  there  is  no  evidence  that  they  received 
$200  in "money  or  money  value"  for  the  bond  owned  by 
appellee.  The  agreement  between  appellants  and  Buchner 
provided  for  the  delivery  of  "school  bonds  of  $400."  The 
bonds  were  shown  to  be  two  in  number  and  for  the  face 
value  of  $200  each.  A  fair  inference  from  the  agreement, 
therefore,  is  th&t  the  bonds  were  turned  over  for  their  face 
value,  and  appellants  seem  to  have  received  credit  for  them 
in  that  amount. 

We  are  therefore  of  opinion  that  the  judgment  of  the 
court  below,  which  was  for  the  face  of  bond  No.  4  only, 
was  right,  and  it  is  accordingly  affirmed. 

Vol  LXXXVII  U 
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The  People  ex  rel.,  etc.,  t.  John  B.  Monnt,  Mayor  of 

Joliet. 

1.  Dram-shop  License— Power  of  Municipalities  to  Determine  the 
Amount  of. — A  city  is  without  authority  to  determine  the  amount  of 
license  to  keep  a  dram-shop  by  resolution;  it  can  legally  fix  the  same 
only  by  an  ordinance. 

2.  Ordinances— Repeal  of.— An  ordinance  legally  enacted  can  not 
b3  repealed  by  resolution. 

8.  Cities  and  Villages — When  Ordinances  are  Necessary. — Acts  of 
municipal  corporations,  which  are  legislative  in  their  character,  must 
be  enacted  in  the  form  of  ordinances,  and  not  of  resolutions. 

4.  Dram-shop— Pcto;r  to  License.— The  power  to  license,  regulate  or 
prohibit  is  a  dormant  power,  and  affords  no  authority  to  issue  licenses 
until  it  is  called  into  life  and  put  into  operation  by  appropriate  legisla- 
tion by  the  proper  authorities. 

5.  Same— Requisites  of  the  Legislation.— Without  the  adoption  of  a 
general  ordinance  on  the  subject,  authorizing  the  issuing  of  licenses, 
and  specifying  who  shall  issue  them,  the  length  of  time  they  shall  run, 
the  amount  to  be  paid  by  the  applicant,  the  time  and  manner  of  payment, 
etc.,  municipal  authorities  are  powerless  to  issue  license  to  any  one. 

6.  Construction  op  Statutes—  Repeal  by  Implication— Rules.— The 
law  does  not  favor  a  repeal  by  implication.  The  earliest  of  two  stat- 
utes continues  in  force  unless  the  two  are  clearly  inconsistent  with,  and 
repugnant  to  each  other,  or  unless  in  the  latest  statute  some  express 
notice  is  taken  of  the  former,  plainly  indicating  an  intention  to  repeal 
it.  Where  two  acts  are  seemingly  repugnant,  they  should,  if  possible, 
be  so  construed  that  the  latter  may  not  operate  as  a  repeal  of  the  former, 
by  implication.  So  a  subsequent  statute,  which  is  general,  does  not 
abrogate  a  former  statute  which  is  particular. 

7.  Same—  General  Statute  Without  Negative  Words— Repeals.— A. 
general  statute  without  negative  words  will  not  repeal  the  particular 
provisions  of  a  former  one,  unless  the  two  acts  are  irreconcilably  incon- 
sistent. 

ft.  Same—  Inconsistent  Acts.— It  two  statutes  said  to  be  inconsistent 
can  be  so  construed  that  each  may  be  enforced,  such  construction  is  to 
be  adopted  as  will  give  effect  to  the  legislative  will,  as  expressed  in  each 
act. 

9.  Same— Subsequent  Acts  Without  Negative  Words.— A  subsequent 
law  which  is  general,  does  not  abrogate  or  repeal  a  former  one  which  is 
special,  and  intended  to  operate  upon  a  particular  subject;  and  if  the 
latter  statute  does  not  contain  negative  words  it  will  not  repeal  the  par- 
ticular provisions  of  the  special  law  on  the  same  subject,  unless  it  is 
impossible  that  both  should  be  enforced. 
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Mandamus. — Appeal  from  the  Circuit  Court  of  Will  County;  the 
Hon.  Dorrance  Dibkll,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1899.    Affirmed.    Opinion  filed  February  1,  1900. 

Haley  &  O'Donnell,  C.  W.  Brown  and  Mark  G.  Harris, 
attorneys  for  appellant. 

Richard  J.  Barr,  Coll  McNadohton  and  George  S. 
House,  attorneys  for  appellee. 

Mr.  Justice  Hiobek  delivered  the  opinion  of  the  court. 

This  was  a  proceeding  instituted  by  the  appellant  William 
Conlon,  as  relator,  for  a  writ  of  mandamus  to  compel  appel- 
lee, as  mayor  of  the  city  of  Joliet,  to  sign  a  dram-shop 
license. 

The  petition  was  filed  July  7,  1899,  and  avers  that  the 
relator  is  a  citizen  and  taxpayer  of  the  city  of  Joliet, 
which  is  incorporated  under  the  general  laws  of  the  State, 
and  is  authorized  by  its  charter  to  license  and  regulate  the 
sale  of  liquors ;  that  said  city  has  in  force  an  ordinance  in 
regard  to  the  sale  of  intoxicating  liquors,  which  provides 
for  the  issuing  of  licenses  to  sell  the  same  to  persons  who 
shall  apply  and  give  bond  in  the  manner  therein  provided, 
upon  their  "  paying  for  such  license  for  the  use  of  said  city 
at  a  rate  that  may  be  from  time  to  time  established  per 
annum;"  that  since  the  1st  day  of  July,  1892,  and  before  the 
commencement  of  each  municipal  and  fiscal  year,  the  city 
council  has  regularly  fixed  and  established  the  dram-shop 
license  fee  for  each  of  said  years,  as  provided  by  said  ordi- 
nance; that  on  June  26,  1899,  the  city  council  fixed,  by  res- 
olution, said  license  fee  at  the  sum  of  $500;  that  on  June 
27,  1899,  the  relator  presented  his  petition  for  a  dram-shop 
license,  and  filed  the  bonds  required  by  the  city  ordinance 
and  the  laws  of  the  State,  with  the  city  clerk,  and  that  said 
bonds  were  on  the  same  day  duly  approved  by  unanimous 
vote  of  the  city  council;  that  on  July  1,  1899,  the  relator 
paid  to  the  city  treasurer  the  sum  of  $500  as  required  by 
the  ordinance  and  resolution,  and  the  latter  issued  his 
receipt  therefor;  that  the  receipt  was  presented  to  the  city 
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clerk  and  a  demand  made  upon  him  for  a  dram-shop  license; 
that  the  clerk  prepared  and  countersigned  a  license  in  the 
form  prescribed  by  the  ordinances,  authorizing  the  relator 
to  conduct  the  business  of  dram-shop  keeper  from  July  1, 
1899,  to  July  1, 1900;  that  the  relator  presented  said  license 
and  receipt  to  the  respondent,  and  requested  him,  as  mayor, 
to  sign  said  license,  but  that  respondent  then  and  there 
refused  to  sign  the  same  and  still  neglects  and  refuses  so  to 
do ;  that  by  the  ordinances  of  said  city  it  is  provided  that 
no  license  shall  be  granted  for  a  longer  period  than  one 
year,  and  all  licenses  shall  be  signed  by  the  mayor  and 
countersigned  by  the  city  clerk,  under  the  corporate  seal; 
that  by  force  of  the  ordinance  and  laws  of  the  State  of  Illi- 
nois it  was  the  duty  of  respondent  to  sign  said  license,  and 
that  his  refusal  so  to  do  was  unlawful  and  illegal.  Th«3 
petition  concluded  with  a  prayer  for  a  peremptory  writ  of 
mandamus. 

The  respondent  filed  his  answer,  setting  forth  the  reasons 
why  he  refused  to  sign  said  license,  at  length.  They  were 
in  effect  as  follows : 

First.  That  the  resolution  of  the  city  council,  fixing  the 
dram-shop  license  for  the  municipal  year,  commencing  July 
1,  1899,  at  $500,  was  void,  for  the  reason  that  the  city  was 
without  power  or  authority  to  determine  the  amount  of  the 
license  by  a  resolution,  but  could  legally  fix  the  same  only 
by  an  ordinance. 

Second.  That  if  the  power  to  fix  the  license  fee  could  be 
properly  and  legally  exercised  by  resolution,  then  the 
mayor  had  a  right  under  the  law  to  veto  such  resolution; 
that  he  did  veto  the  same,  and  it  was  not  passed  by  the 
council  over  his  veto,  and  therefore  the  resolution  never 
became  operative. 

Third.  That  for  several  years  prior  to  the  time  relator 
presented  his  license  to  the  respondent  for  signature,  there 
was  in  force  an  ordinance  of  the  city  fixing  the  license  fee 
at  the  sum  of  $1,000  per  annum,  payable  in  advance;  that 
such  ordinance,  being  in  force  at  the  time  of  the  passage  of 
said  resolution,  could  not  be  repealed  by  the  resolution,  and 
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that  therefore  relator  was  not  entitled  to  a  license  by  pay- 
ing or  offering  to  pay  a  less  amount  than  $1,000. 

Fourth.  That  the  dram-shop  bond  required  by  law  of 
the  relator  under  the  fifth  section  of  the  dram-shop  act  was 
not  at  the  time  the  petition  was  filed,  and  has  not  since 
been  approved  as  required  by  said  section. 

Issues  were  joined  and  a  jury  waived.  The  proofs  having 
been  heard,  the  court  found  for  the  respondent  and  denied 
the  writ,  at  the  costs  of  the  relator. 

There  was  no  question  as  to  the  facts  in  this  case.  It 
appeared  from  the  proofs  that  the  city  of  Joliet  was  organ- 
ized under  the  general  incorporation  act,  and  that  it  has 
seven  wards  and  fourteen  aldermen.  By  chapter  25  of  the 
revised  ordinances  of  1884,  the  city  council  was  authorized 
to  grant  a  license  to  keep  a  dram-shop  to  any  person  apply- 
ing therefor  in  writing,  upon  such  person  complying  with 
certain  requirements  therein  set  forth,  "  and  paying  for 
such  license  for  the  use  of  said  city  at  a  rate  that  may  be 
from  time  to  time  established  per  annum."  Under  this 
ordinance  the  license  fee  was  fixed  by  the  council  by  reso- 
lution or  motion  up  to  the  year  1889.  On  June  27,  1889, 
an  ordinance  concerning  dram-shop  licenses  known  as  No. 
796  was  passed,  fixing  the  license  fee  at  the  sum  of  $1,000 
par  annum,  payable  in  advance,  and  repealing  all  ordinances 
and  parts  of  ordinances  in  conflict  therewith.  In  1891  the 
ordinances  of  the  city  of  Joliet  were  revised  and  an  ordi- 
nance enacted  for  the  adoption  and  publication  of  the  same. 
Chapter  33  of  the  revised  ordinances  of  1891  was  entitled 
44  Intoxicating  Liquors,"  and  provided,  among  other  things, 
for  the  granting  of  licenses  to  dram-shop  keepers.  The  pro- 
vision in  regard  to  the  payment  of  a  license  fee  was  identical 
with  that  of  the  ordinances  of  1884;  that  is,  that  the  person 
desiring  the  license  might  obtain  it  by  complying  with  cer- 
tain other  prerequisites,  u  and  paying  for  such  license  for 
the  use  of  said  city  at  a  rate  that  may  be  from  time  to  time 
established  per  annum."  It  was  also  provided  by  the  revised 
ordinances  of  1891  that  "  all  ordinances  of  the  city  of  Joliet 
heretofore  passed  in  relation  to  the  subject-matter  of,  or 


193  Appellate  Courts  of  Illinois. 

Vol.  87.]  The  People  v.  Mount. 

inconsistent  with  any  of  the  provisions  of  the  following 
chapters  mentioned  in  section  No.  208  hereof  (which  included 
chapter  33  as  to  intoxicating  liquors  above  mentioned),  be  and 
the  same  are  hereby  severally  repealed."  Acting  upon  the 
theory  that  the  revised  ordinances  of  1891  repealed  ordi- 
nance No.  796,  and  that  the  amount  of  the  dram-shop  license 
could  be  fixed  by  a  resolution,  the  city  council,  at  a  regular 
meeting  on  June  26,  1899,  by  a  vote  of  eight  ayes  to  six 
nays,  adopted  a  resolution  or  motion  that  "dram-shop 
license  beginning  July  1,  1899,  be  and  is  hereby  fixed  at 
$500,  payable  in  advance." 

The  resolution  fixing  the  amount  of  the  license  was 
vetoed  by  the  mayor  in  a  written  message  duly  presented 
by  him  to  the  city  council.  No  attempt  was  made  to  pass 
the  resolution  over  the  veto.  In  pursuance  of  said  ordi- 
nance and  resolution,  the  relator  filed  the  bonds  required; 
deposited  the  sum  of  $500  with  the  city  treasury  and  pre- 
sented his  license  to  the  respondent  for  signature,  in  the 
manner  set  forth  in  the  petition.  The  respondent  refused 
to  sign  the  license  for  the  reason,  as  given  to  him  by  the 
relator,  that  the  amount  of  money  named  by  it  was  not  suf- 
ficient. He  also  wrote  to  the  city  clerk  and  the  city  treas- 
urer notifying  them  '*  not  to  accept  from  any  person  or 
persons  a  license  fee  of  $500  for  each  dram-shop,  as  fixed  in 
said  resolution." 

The  first  question  which  arises  upon  this  record  and  the 
one  of  greatest  importance  is  whether  the  city  of  Joliet 
could  lawfully  fix  the  amount  of  the  license  fee  by  resolu- 
tion, or  only  by  an  ordinance,  duly  enacted  according  to 
law. 

By  article  3  of  the  general  incorporation  act,  which  for 
convenience  we  may  call  the  charter  of  the  city,  the  \7eas 
and  nays  must  be  entered  of  record  upon  the  passage  of  all 
ordinances,  and  the  concurrence  of  a  majority  of  all  the 
members  elected  is  necessary  to  the  passage  of  an  ordi- 
nance. A  quorum  of  the  city  council  consists  of  a  majority 
of  the  aldermen  elected,  and  a  quorum  being  present,  a 
majority  of  those  present  can  transact  ordinary  business  and 
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pass  resolutions,  unless  they  create  a  liability  against  the 
city.  An  ordinance  of  the  city  of  Joliet  must  therefore 
have  at  least  eight  votes  in  its  favor  in  order  to  pass  it,  and 
the  names  of  those  voting  for  and  against  it  must  be  en- 
tered of  record,  while  a  resolution  can  be  passed  by  a 
majority  of  a  quorum,  and  without  the  yeas  and  nays  being 
taken  or  entered,  unless  specially  demanded  by  a  member. 
The  mayor  may  veto  an  ordinance,  and  if  he  does  so  two- 
thirds  of  the  members  elected  to  the  city  council  must  agree 
by  yeas  and  nays  entered  of  record  to  pass  it  over  the  veto, 
or  the  ordinance  fails  to  become  a  law.  While,  therefore,  it 
requires  eight  votes  to  pass  an  ordinance  of  the  city  and  ten 
votes  to  pass  it  over  a  veto,  a  majority  of  a  quorum,  or  five 
members  of  the  council,  can  pass  a  resolution  and  the  mayor 
can  not  interfere  with  it.  In  order,  no  doubt,  to  prevent 
hasty,  crude  and  unwise  municipal  legislation,  the  legisla- 
ture, in  giving  to  city  councils  certain  law-making  powers, 
surrounded  the  passage  of  ordinances  with  safeguards,  and 
placed  their  enactment  beyond  the  control  of  a  bare  major- 
ity of  a  quorum,  or  even  of  a  majority  of  the  aldermen 
elected,  where  the  mayor  disapproves.  No  such  safe- 
guards are  thrown  around  the  passing  of  motions  and 
resolutions.  It  can  not  be  supposed  that  the  legislature 
intended  to  leave  the  city  council  to  determine  at  its 
own  pleasure,  in  every  case,  whether  it  will  act  by  ordinance 
and  be  subject  to  the  checks  and  restrictions  surrounding 
ordinances,  or  will  act  by  resolution  and  be  free  from 
restraint.  The  inference  to  be  drawn  from  a  consideration 
of  the  act  conferring  the  authority  rather  is  that  the  legis- 
lature intended,  as  a  general  rule,  that  enactments  of  the 
city  council  should  be  by  ordinance. 

Article  5  of  the  charter  confers  upon  the  city  council  a 
variety  of  powers,  a  great  majority  of  which  must  be  exer- 
cised by  means  of  ordinances.  Those  giving  power  to  issue 
dram-shop  licenses  are  the  fourth  subdivision  of  section  1, 
Art.  5,  which  is  "  to  fix  the  amount,  terms  and  manner  of 
issuing  and  revoking  licenses,"  and  the  4<>th,  which  is  "  to 
license,  regulate  and  prohibit  the  selling  or  giving  away  of 
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any  intoxicating,  malt,  vinous,  mixed  or  fermented  liquor, 
the  license  not  to  extend  beyond  the  municipal  year  in  which 
it  shall  be  granted,  and  to  determine  the  amount  to  be  paid 
for  such  license."  The  96th  subdivision  grants  the  power 
"  to  pass  all  ordinances,  rules,  and  make  all  regulations 
proper  or  necessary  to  carry  into  effect  the  powers  granted 
to  cities  or  villages,  with  such  fines  or  penalties  as  the  city 
council  or  board  of  trustees  shall  deem  proper." 

In  C.  &  K  P.  R.  R.  Co.  v.  City  of  Chicago,  174  111.  439, 
it  was  said  that  the  words  "  ordinances,  rules  and  regula- 
tions," as  used  in  said  paragraph  96,  are  identical  in  mean- 
ing. Said  clause  therefore,  as  so  interpreted,  may  be  con- 
.  sidered  as  if  it  read,  "  The  city  council  shall  have  power  to 
pass  all  ordinances  proper  or  necessary  to  carry  into  effect 
the  powers  granted  to  cities,"  etc.  The  charter  in  several 
places  provides  for  such  rules  and  regulations  as  the  cit\r 
council  may,  by  ordinance,  prescribe,  and  uses  other  like 
language  implying  that  the  rules,  regulations  and  restric- 
tions authorized  by  that  instrument  are  to  be  prescribed 
by  ordinance.  In  the  case  last  above  referred  to,  it  was 
further  said : 

"A  resolution  or  order  is  not  a  law,  but  merely  the 
form  in  which  the  legislative  body  expresses  an  opinion. 
An  ordinance  prescribes  a  permanent  rule  of  conduct  or 
government,  while  a  resolution  is  of  a  special  and  temporary 
character.  Acts  of  legislation  by  a  municipal  corporation 
which  are  to  have  continuing  force  and:  effect,  must  be  em- 
bodied in  ordinances,  while  mere  ministerial  acts  may  be 
in  the  form  of  resolutions.  It  is  true  that  where  the'char- 
ter  of  a  municipality  is  silent  as  to  the  mode  in  which  the 
city  council  shall  perform  an  act,  the  decision  of  the  council 
may  be  evidenced  by  either  a  resolution  or  an  ordinance. 
But  where  the  charter  requires  an  act  to  be  done  by  ordi- 
nance or  where  such  a  requirement  is  implied,  as  it  is  there, 
by  necessary  inference,  a  resolution  is  not  sufficient,  but  an 
ordinance  is  necessary.  *  *  *  Acts  of  the  city,  which 
have  for  their  object  the  carrying  into  effect  of  the  charter 
powers  thus  granted,  are  legislative  in  their  character;  and 
it  is  well  settled  that  acts  of  municipal  corporations,  which 
are  legislative  in  their  character,  must  be  put  in  the  form 
of  ordinances  and  not  of  mere  resolutions.'^ 
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We  conclude,  from  the  above  authority,  that  if  the  act  is 
legislative  in  its  character  and  prescribes  general  rules, 
regulations,  restrictions  or  penalties,  applicable  to  the  pub- 
lic generally,  it  can  only  be  adopted  by  ordinance,  while  if 
it  is  ministerial,  it  may  be  accomplished  by  resolution. 

In  the  case  of  The  People  v.  Village  of  Crotty,  93  111.  180, 
it  was  said,  in  speaking  of  the   licensing  of  dram-shops : 

M  This  power  to  license,  regulate  and  prohibit  is  a  dormant 
one,  and  affords  no  authority  to  issue  licenses  until  called 
into  life  and  put  in  operation  by  appropriate  legislation  by 
the  municipal  authorities.  Without  the  adoption  of  a  gen- 
eral ordinance  on  the  subject,  authorizing  the  issuing  of 
licenses,  and  specifying  who  shall  issue  them,  the  length  of 
time  they  shall  run,  the  amount  to  be  paid  by  the  applicant, 
the  time  and  manner  of  payment,  etc.,  the  village  author- 
ities are  powerless  to  issue  license  to  any  one." 

It  is  clear  that  it  is  general  legislation  to  enact  that  liquor 
licenses  shall  be  granted  to  all  who  apply  therefor,  under 
certain  conditions,  and  to  prescribe  those  conditions.  It  is 
argued,  however,  that  the  ordinance  in  question  answered 
all  the  requirements  of  the  law,  even  to  the  providing  for 
the  payment  of  a  license  fee,  which  was  to  be  "  at  a  rate 
that  may  be  from  time  to  time  established  per  annum; " 
that  the  mere  fixing  of  the  amount  of  the  fee  provided  for 
by  the  ordinance  was  temporary  and  ministerial  and  could 
therefore  be  done  by  resolution. 

There  is  no  part  of  an  ordinance  for  the  granting  of 
licenses  for  the  sale  of  intoxicating  liquors  more  important 
than  that  which  provides  for  the  payment  of  a  license  fee. 
Section  1  of  the  dram-shop  act  of  1883  provides  that  it  shall 
not  be  lawful  for  the  corporate  authorities  of  any  city  to 
grant  a  license  for  the  keeping  of  a  dram-shop,  except  upon 
the  payment  in  advance  of  such  a  sum  as  may  be  deter- 
mined by  the  respective  authorities  of  such  city,  not  less 
than  at  the  rate  of  $500  per  annum. 

The  law  in  relation  to  the  subject  is  wholly  based  upon 
the  theory  that  a  license  fee  should  be  paid  for  the  sale  of 
such  liquors,  and  that  matter  is  made  the  most  prominent 
feature  of  the  law.    We  can  not  say,  therefore,  that  it  was 
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the  intention  of  the  legislature  to  provide  that  all  other 
questions  connected  with  the  granting  of  licenses  should  be 
provided  for  by  ordinance,  while  the  amount  of  the  license 
fee  could  be  fixed  by  a  mere  resolution  passed  by  a  major- 
ity of  a  quorum,  with  or  without  the  consent  of  the  mayor. 
Such  a  construction  of  the  law  does  not  appear  to  us  to  be 
reasonable. 

We  think  that  not  only  is  it  general  legislation  to  deter- 
mine that  the  sale  of  liquor  shall  be  permitted  and  to  pre- 
scribe the  conditions,  but  that  it  is  equally  an  act  of  general 
legislation  to  determine  the  fee  which  must  be  paid  for  the 
privilege.  All  these  regulations  apply  in  the  same  manner 
to  all  the  public,  and  any  person  who  chooses  is  entitled  to 
engage  in  the  business  by  complying  with  the  terms  pre- 
scribed. 

We  therefore  hold  that  the  amount  of  the  license  fee  in 
question  could  not  be  fixed  by  a  mere  resolution,  and  that 
the  resolution  passed  by  the  council  June  26,  1S99,  fixing 
the  license  fee  at  the  sum  of  $500  for  the  year  commencing 
July  1,  1899,  was  void  and  of  no  effect.  The  resolution 
being  void  the  action  of  the  mayor  in  vetoing  it  was  im- 
material and  the  effect  of  such  veto  need  not  be  discussed. 

The  next  question  presented  is,  whether  or  not  the  ordi- 
nance of  June  27,  1889,  known  as  ordinance  No.  796,  fixing 
the  license  fee  at  $1,000,  was  still  in  force  at  the  time  appel- 
lee refused  to  sign  the  license  in  qi  estion.  So  far  as  this 
case  is  concerned,  it  probably  is  not  necessary  to  decide  the 
question,  as  in  view  of  what  we  have  above  said,  appellee 
was  justified  in  refusing  to  sign  the  license.  If  ordinance 
No.  796  was  in  force,  he  would  not  have  been  authorized  in 
signing  the  license  for  the  reason  that  the  sum  proffered  for 
the  same  was  not  sufficient.  If  that  ordinance  was  not  in 
force,  there  was  no  ordinance  whatever  fixing  the  amount 
of  the  license  fee,  and  therefore  no  license  could  lawfully 
be  issued.  In  view  of  the  circumstances  surrounding  this 
case,  however,  and  as  the  question  is  presented  for  decision 
by  counsel  on  both  sides,  we  deem  it  best  to  pass  upon  the 
same  at  this  time. 
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By  section  No.  208  of  the  revised  ordinances  of  Septem- 
ber 28,  1891,  chapters  1  to  62,  inclusive,  were  adopted  and 
declared  to  be  the  ordinances  of  the  city  of  Joliet.  By 
section  209  it  was  provided  that  u  all  ordinances  of  the  city 
of  Joliet  heretofore  passed  in  relation  to  the  subject-matter 
of  or  inconsistent  with  any  of  the  provisions  of  the  follow- 
ing chapters  mentioned  in  section  208  hereof,  be  and  the 
same  are  hereby  severally  repealed." 

The  question  is  whether  ordinance  No.  796  is  "  in  relation 
to  the  subject-matter  of  or  inconsistent  with  any  of  the  pro- 
visions "  of  those  chapters  of  the  revised  ordinances  men- 
tioned in  section  No.  208.  The  subject  of  chapter  33  of  the 
revised  ordinances  of  1891  is  "  Intoxicating  Liquors."  It 
provides  for  issuing  licenses  to  sell  such  liquors,  prescribes 
the  restrictions  under  which  sales  shall  be  made,  the  bond 
to  be  given,  and  provides  that  the  dram-shop  keeper  shall 
pay  for  his  license  "  at  a  rate  that  may  be  from  time  to 
time  established  per  annum." 

Ordinance  No.  796  relates  solely  to  the  amount  of  the 
license  fee  to  be  paid,  which  it  placed  at  $1,000.  While 
they  are  both  upon  the  general  subject  of  liquor  licenses, 
yet  the  particular  subject  of  each  is  different  from  the  other. 
The  subject-matter  of  one  is  the  granting  of  licenses  and 
the  conditions  imposed  upon  those  desiring  to  sell  intoxicat- 
ing liquors;  the  subject  of  the  other  is  the  rate  to  be  paid 
by  such  parties  for  the  privilege.  The  two  are  not  incon- 
sistent with  each  other,  but  both  can  stand  and  neither  in- 
terferes with  the  operation  of  the  other.  From  the  time 
the  revised  ordinances  were  passed  in  1891  until  1899,  the 
city  council  annually,  by  motion  or  resolution,  recognized 
$1,000  as  the  proper  amount  to  be  paid  for  the  license  fee. 
If.  ordinance  No.  796  was  not  in  force  then  all  subsequent 
acts  of  the  city  in  granting  licenses  were  unlawful,  while  if 
it  was  in  force  such  acts  were  wholly  in  accord  with  the 
law.  We  are  inclined  to  that  construction  which  finds  that 
the  council  proceeded  in  accordance  with  the  law,  rather 
than  to  the  contrary  one. 

In  Town  of  Ottawa  v.  County  of  La  Salle,  12  111.  339,  it  is 
said: 
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"  It  is  a  maxim  in  the  construction  of  statutes  that  the 
law  does  not  favor  a  repeal  by  implication.  The  earliest 
statute  continues  in  force  unless  the  two  are  clearly  incon- 
sistent with,  and  repugnant  to  each  other,  or  unless  in  the 
latest  statute  some  express  notice  is  taken  of  the  former, 
plainly  indicating  an  intention  to  repeal  it.  And  where  two 
acts  are  seemingly  repugnant,  they  should,  if  possible,  be 
so  construed  that  the  latter  may  not  operate  as  a  repeal  of 
the  former  by  implication.  So  a  subsequent  statute  which 
is  general,  does  not  abrogate  a  former  statute  which  is  par- 
ticular." 

In  Covington  v.  East  St.  Louis,  78  111.  548,  the  doctrine 
was  recognized,  that  "a  general  statute  without  negative 
words  will  not  repeal  the  particular  provisions  of  a  former 
one,  unless  the  two  acts  are  irreconcilably  inconsistent." 
In  Trausch  v.  The  County  of  Cook,  147  111.  534,  it  is  laid 
down  as  a  well  known  principle  that  "  repeal  by  implication 
is  not  favored,  and  if  the  two  acts  said  to  be  inconsistent  can 
be  so  construed  that  each  may  be  enforced,  such  construc- 
tion is  to  be  adopted  as  will  give  effect  to  the  legislative 
will  as  expressed  in  each  act." 

In  the  recent  case  of  Village  of  TCidgway  v.  Gallatin 
County,  181  111.  521,  where  the  question  of  the  repeal  of  a 
prior  special  law  by  a  subsequent  general  law  was  under 
consideration,  the  court  said : 

1  .Such  a  repeal  is  not  favored  in  the  law  and  a  later  stat- 
ute will  never  be  held  to  repeal  an  earlier  one  unless  they 
can  not  be  reconciled.  It  is  the  duty  of  the  courts  to  con- 
strue them  so  as  to  avoid  repeal  if  such  a  construction  can 
be  given,  and  a  statute  will  never  be  held  to  be  repealed  by 
implication  if  it  can  be  avoided  by  anj'  reasonable  hypoth- 
esis. It  is  also  the  rule  that  a  subsequent  law  which  is 
general  does  not  abrogate  or  repeal  a  former  one  which  is 
special  and  intended  to  operate  upon  a  particular  subject, 
and  that  if  the  later  statute  does  not  contain  negative 
words  it  will  not  repeal  the  particular  provisions  of  the 
special  law  on  the  same  subject,  unless  it  is  impossible  that 
both  should  be  enforced." 

The  rules  above  laid  down  for  the  construction  of  laws  of 
the  State  are  equally  applicable  to  the  construction  of  ordi- 
nances.    It  is  not  only  possible  for  both  of  the  ordinances 
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in  question  to  be  enforced,  but  it  is  also  true  that  unless 
they  are  enforced  together,  great  confusion  and  inconven- 
ience will  ensue.  Ordinance  No.  796  is  not  repealed  by 
title  in  the  revised  ordinances,  and  for  the  reasons  above 
given  it  can  not  be  held  to  be  repealed  by  implication.  It 
was  therefore  in  force  at  the  time  appellant  refused  to  sign 
the  license  in  question. 

It  is  unnecessary  to  consider  the  question  whether  the 
bond  presented  by  appellant  was  approved  as  provided  by 
law  or  not,  as  it  was  the  duty  of  the  mayor,  for  the  reasons 
above  given,  to  refuse  to  sign  the  license  presented  to  bini 
by  appellant,  regardless  of  the  question  of  the  approval  of 
the  bond. 

The  action  of  the  court  below  in  denying  the  peremptory 
writ  of  mandamus  was  in  conformity  with  the  law,  and  the 
judgment  is  accordingly  affirmed. 

Mr.  Justice  Dibell,  having  presided  at  the  trial  in  the 
court  below,  took  no  part  in  the  consideration  of  the  cause 
in  this  court. 


Peter  Karthizer  v.  Bright  B.  Fixen. 

1.  Declaration— Insufficient— Contracts  to  Bid  at  Sales.— -Where 
under  a  chancery  decree  A  had  a  lien  on  certain  real  estate,  and  B  had 
a  second  lien  on  part  thereof,  A  promised  B  to  bid  a  certain  sum  on  the 
part  subject  to  his  lien  only,  and  failing  to  do  so,  B  was  forced  to  bid 
and  pay  for  the  second  tract  $450  more  than  would  have  been  necessary 
had  A  bid  as  he  agreed.  In  a  suit  to  recover  the  $450  from  A,  the  dec- 
laration showed  that  the  time  of  redemption  from  the  sale  had  not 
expired,  and  it  did  not  aver  that  the  premises  were  worth  less  than  B 
paid  for  them.  Held,  that  the  declaration  did  not  show  that  B  was 
entitled  to  recover  the  $450  from  A. 

Assumpsit.— Appeal  from  the  Circuit  Court  of  Kane  County;  the 
Hon.  George  W.  Brown,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1889.  Reversed  and  remanded.  Opinion  filed  February 
1, 1900. 

M.  O.  Southworth  and  Alschuler  &  Murphy,  attorneys 
for  appellant. 

S.  N.  Hoover  and  R.  G.  Montony,  attorneys  for  appellee. 


206  Appellate  Courts  of  Illinois. 

Vol.  87.]  Karthizer  v.  Fixen. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Fixen  sued  Karthizer  for  breach  of  a  written  contract. 
To  the  amended  declaration  again  amended,  defendant 
demurred.  The  court  overruled  the  demurrer,  and  defend- 
ant elected  to  abide  thereby.  The  court  heard  proofs  and 
entered  judgment  against  defendant  for  $523,  from  which 
he  appeals. 

From  the  declaration  and  the  contract  therein  set  out  it 
appears  that  Karthizer  was  one  of  the  complainants  and 
Fixen  one  of  the  defendants  in  a  chancery  cause  in  Du  Page 
county;  that  proofs  had  been  taken  and  the  master  had 
reported  that  Karthizer  was  entitled  to  a  lien  for  a  large 
sum  of  money  upon  the  whole  of  certain  lands;  that  upon 
block  J,  parcel  of  said  lands,  he  was  entitled  to  a  lien  to  the 
extent  of  $125  per  acre,  and  Fixen,  purchaser  of  block  J, 
had  a  second  lien  on  said  block  J  for  improvements  he  had 
placed  upon  it  to  the  amount  of  u  several  thousand  dollars  "; 
that  after  the  filing  of  said  report^  and  before  decree 
entered,  Karthizer  and  Fixen  made  a  written  agreement  to 
the  effect  that  if  a  decree  should  be  entered  establishing 
said  liens,  then  at  the  master's  sale  Karthizer  should  bid  on 
the  lands  other  than  block  J  all  his  claim  but  $50,  and 
Fixen  should  bid  on  block  J  such  sum  as  he  saw  fit  to  cover 
his  improvements,  and  $50  additional,  and  should  pay  the 
master  his  commissions  on  the  amount  bid  on  block  J,  and 
said  $50  for  the  benefit  of  Karthizer;  that  if  Karthizer  got 
a  deed  for  said  other  lands  he  should  have  the  option  (for 
thirty  days  after  deeds  were  issued)  to  exchange  two  cer- 
tain acres  of  said  other  lands  for  two  certain  acres  of  block 
J.  The  declaration  alleged  Karthizer  did  not  bid  as  much 
as  he  agreed,  but  $450  less;  that  Fixen  bid  $10,000  for 
block  J,  and  it  was  struck  off  to  him  at  that  price;  that  he 
tendered  the  master  his  own  receipt  for  $9,500  and  his 
check  for  $50,  and  exhibited  said  contract  with  Karthizer 
to  the  master,  all  as  a  payment  of  his  bid  of  $10,000  for 
block  J;  that  Karthizer  objected,  and  repudiated  said  con- 
tract with  Fixen;  that  the  master,  acting  upon  Karthizer's 
objection,  refused  to  accept  said  payment,  and  was  about 
to  again  offer  block  J  for  sale,  whereupon  Fixen  paid  $500 
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in  cash  under*  protest,  and  delivered  his  receipt  for  $9,500 
to  the  master,  and  the  master  reported  the  sale,  and  it  was 
approved;  and  said  $500  so  paid  by  Fixen  on  block  J  was 
applied  upon  the  sum  due  Karthizer  under  said  decree. 
The  declaration  avers  that  thereby  Karthizer  became  liable 
to  pay  Fixen  the  $450  which  Fixen  was  compelled  to  pay 
the  master  in  excess  of  the  $50  which  by  the  contract  he 
was  to  pay. 

The  declaration  does  not  show  what  other  parties  to  the 
suit  were  owners  of  said  other  lands,  nor  aver  sufficient  so 
that  we  can  know  how  this  contract,  by  which  Karthizer 
was  in  effect  to  place  more  of  his  lien  on  their  lands  and 
less  on  block  J  than  the  master's  report  contemplated, 
would  affect  them,  nor  whether  because  of  their  interests  it 
was  against  public  policy.  It  does  not  show  who  owned 
block  J.  It  does  designate  Fixen  as  purchaser  thereof,  but 
as  it  was  sold  not  only  to  pay  Karthizers  ffrst  lien  thereon, 
but  also  to  pay  Fixen's  second  lien  for  improvements  placed 
by  him  thereon,  the  implication  is  that  some  one  else  owned 
it.  The  declaration  does  not  state  how  many  acres  were  in 
block  J,  and  therefore  does  not  disclose  the  sum  total  for 
which  Karthizer  had  a  lien  upon  it.  It  does  not  clearly 
appear  whether  by  the  sale  Fixen's  lien  was  satisfied  in 
full,  though  the  implication  seems  to  be  that  the  $9,500 
receipt,  which  he  offered  the  master,  was  in  full,  nor  to 
whom  the  surplus,  if  any,  arising  from  the  sale  of  block  J, 
was  payable,  nor  how  much  block  J  was  worth. 

The  declaration  therefore  does  not  show  that  Fixen  suf- 
fered any  damage  or  pecuniary  loss  by  the  failure  of 
Karthizer  to  bid  the  sum  agreed  upon  said  other  lands.  If 
block  J  was  worth  all  Fixen  bid  for  it,  then  if  it  is  not 
redeemed  he  will  get  a  deed  of  property  worth  what  he 
paid,  and  he  will  have  lost  nothing.  The  sale  was  January 
20, 1896.  This  suit  was  brought  April  10,  1896,  before  the 
time  for  redemption  had  expired.  If  block  J  was  after- 
ward redeemed,  he  then  got  back  all  he  paid,  with  interest, 
and  suffered  no  loss.  If  the  $9,500  paid  his  lien  in  full, 
still  he  would  have  had  to  pay  the  whole  $10,000  of  his  bid. 
If  Karthizer  had  kept  his  contract  and  required  only  $50, 
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Fixen  could  not  have  kept  the  $450  after  his  lien  was  satis- 
fied, but  it  would  have  been  payable  to  the  master  and  by 
him  to  the  owner  of  block  J.  Other  defects  suggested,  we 
think,  should  not  be  discussed  in  the  absence  of  fuller  aver- 
ments. 

We  conclude  that  the  declaration  did  not  show  a  right  to 
recover  the  $450.  The  judgment  is  therefore  reversed  and 
the  cause  remanded. 


John  W.  Martin  v.  The  Chicago,  B.  &  Q.  E.  B.  Co.  and 
The  City  of  Sterling. 

1.  Streets  —  Obstructions  —  Justification  Under  Ordinances.  —  In 
order  to  justify  the  placing  of  building  materials  in  a  public  street  under 
an  ordinance  permitting  a  party  to  use  part  of  a  street  adjacent  and 
opposite  to  his  premises,  for  the  purpose  of  placing  building  materials 
thereon,  whenever  such  use  should  be  necessary  during  the  continuous 
construction  of  a  building  on  his  premises,  it  must  appear  that  the 
material  occupied  no  greater  part  of  the  street  than  allowed  by  the 
ordinance  and  that  such  materials  were  so  placed  when  such  use  of 
the  street  was  necessary  during  the  continuous  construction  of  the 
building. 

Trespass  De  Bonis  Asportatis.— Appeal  from  the  Circuit  Court  of 
Whiteside  County;  the  Hon.  Frank  Ramsey,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1899.  Affirmed.  Opinion  filed  Febru- 
ary 1, 19C0. 

F.  E.  Andrews  and  H.  C.  "Ward,  attorneys  for  appellant. 

W.  N.  Haskell,  C.  L.  Sheldon  and  A.  A.  Wolfersperger, 
attorneys  for  appellees. 

Mr.  Justice  Higbeb  delivered  the  opinion  of  the  court. 

This  was  an  action  of  trespass,  with  counts  in  trover, 
brought  by  appellant  against  appellees  for  the  taking  and 
conversion  of  some  seventy  cords  of  stone  belonging  to  ap- 
pellant and  piled  in  a  public  street,  known  as  Depot  street, 
in  the  city  of  Sterling,  Illinois. 
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Appellees  pleaded  the  general  issue  and  gave  notice  that 
under  it  they  would  prove  (1)  that  said  city  was  a  munici- 
pal corporation  and  had  charge  of  its  streets  and  alleys,  in- 
cluding Depot  street,  which  was  a  public  street;  (2)  that  it 
was  the  duty  of  said  city  to  keep  the  same  open  to  public 
travel;  (3)  that  appellant  deposited  a  large  quantity  of  stone 
in  said  Depot  street,  in  violation  of  the  city  ordinances,  and 
(4)  that  said  city  employed  said  defendant,  the  Chicago, 
Burlington  &  Quincy  Railroad  Company,  to  remove  said 
stone.  At  the  trial  there  was  a  verdict  and  a  judgment  for 
defendants,  from  which  the  plaintiff  appeals. 

The  proof  shows  that  in  December,  18S2,  the  Chicago, 
Burlington  &  Quincy  Railroad  Company,  one  of  the  appel- 
lees, acquired  from  the  city  council  of  Sterling  the  right  to 
lay  its  main  track  along  the  center  of  said  Depot  street  and 
side  tracks  along  the  north  half  thereof;  that  it  afterward 
proceeded  to  build  and  lay  its  tracks  along  the  center  and 
north  half  of  said  street,  and  has  since  so  occupied  such  por- 
tion of  the  same. 

The  south  half  of  the  street  was  retained  by  the  city  as  a 
public  thoroughfare,  but  was  used  by  persons  having  busi- 
ness with  the  railroad  to  load  and  unload  freight  from  the 
cars  placed  along  the  main  track.  The  street  runs  east  and 
west  and  is  sixty-six  feet  wide.  About  April  1, 1897,  appel- 
lant, being  the  owner  of  certain  lots  adjoining  said  street  on 
the  south,  with  the  alleged  intention  of  building  on  said 
lots,  hauled  and  deposited  along  said  street,  north  of  his 
premises,  some  sixteen  cords  of  stone,  in  a  pile  about  four 
feet  wide  and  four  feet  high,  the  north  line  of  which  was 
some  six  or  seven  feet  from  the  south  rail  of  said  main 
track.  This  stone  was  removed  by  the  railroad  company 
on  April  6,  1897,  and  its  removal  is  not  involved  in  this  suit, 
but  immediately  thereafter,  appellant  deposited  another 
pile  of  some  seventy  cords  of  stone  along  said  street  of 
the  same  height  and  width,  and  about  the  same  distance 
south  of  the  main  track.  At  the  time  this  stone  was  so  de- 
posited, there  was  an  ordinance  of  the  city  that  no  person 
should  put  obstructions  of  any  kind  in  any  street  or  alley 
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of  said  city,  with  the  provision,  however,  that  it  should  not 
be  construed  to  prevent  any  person  from  using  not  more 
than  one-third  of  the  width  of  any  street  or  alley  adjacent 
and  opposite  to  his  premises,  for  the  purpose  of  placing  build- 
ing materials  thereon, whenever  such  use  should  be  necessary, 
"during  the  continuous  construction  of  any  building  on  his 
said  premises."  On  August  17,  1897,  the  ordinance  above 
referred  to  was  amended  so  as  to  provide  that  no  person 
should  leave  or  place  obstructions  of  any  kind  in  any  street, 
without  first  obtaining  permission  from  the  city  council,and 
that  such  council  might,  upon  application,  issue  permits  for 
a  limited  time  and  space  to  deposit  building  materials  on 
portions  of  such  street,  when  such  occupancy  was  required 
in  connection  with  the  construction  of  buildings  on  adjacent 
lots.  This  amendment  of  the  ordinance  was  admitted  in 
evidence  by  the  court,  as  stated  at  the  time,  not  as  a  matter 
of  justification,  in  case  it  should  appear  there  was  a  conver- 
sion of  the  property,  but  in  mitigation  of  punitive  damages. 
The  stone  placed  in  the  street  by  appellant  was  permitted 
to  remain  there  until  October  30,  1897,  when  it  was  loaded 
on  cars  of  said  railroad  company  by  its  employes  and  taken 
away,  and  a  few  days  later  deposited  on  some  vacant  lots 
owned  by  said  company  about  2,000  feet  distant  from  appel- 
lant's lots.  On  December  24,  1897,  this  action  was  com- 
menced by  appellant  against  the  railroad  company  and  the 
city.  That  the  city  of  Sterling  was  a  municipal  corpora- 
tion, having  charge  of  its  streets  and  alleys,  and  that  it  was 
its  duty  to  keep  the  same  open  to  public  travel  is  not 
contested  by  appellant,  but  he  insists,  first,  that  there  is 
no  proof  that  the  city  employed  the  railroad  company  to 
remove  the  stone,  and  second,  that  it  does  not  appear  that* 
appellant  deposited  the  stone  in  the  street  in  violation  of 
the  ordinances  of  the  city. 

Appellant's  first  proposition  is  plainly  unwarranted, 
although  he  repeats  it  a  number  of  times,  both  in  his  orig- 
inal brief  and  in  his  reply.  Upon  the  trial  a  question  was 
asked  by  one  of  the  attorneys  for  appellant  concerning  the 
train  which  removed  the  stone,  when  the  attorney  for  the 
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city  remarked  that  it  was  not  necessary  to  take  up  time 
with  that,  as  it  was  conceded  that  the  city  took  the  stone 
and  employed  the  railroad  company  ta  do  it.  Later  on  it 
was  proposed  by  appellees  to  show  the  arrangement  between 
the  city  and  the  company  under  which  the  stone  was 
removed,  but  counsel  for  appellant  objected  on  the  ground 
that  it  was  already  admitted  that  the  city  had-  employed 
the  railroad  company  to  do  the  work,  and  further  proof  was 
therefore  not  made.  Under  these  circumstances,  appellant 
is  not  in  position  to  insist  that  there  was  no  proof  of  the 
employment  of  the  railroad  company  by  the  city. 

The  question  then  arises,  was  the  stone  deposited  by  the 
appellant  in  the  street  in  violation  of  the  ordinances  of  the 
city  1  The  ordinance  in  force  at  the  time  the  greater  part 
of  the  stone  was  placed  there,  provided  for  the  use  of  not 
more  than  one-third  of  the  width  of  the  street,  adjacent 
and  opposite  to  the  premises,  for  the  purpose  of  placing 
building  materials  thereon  whenever  such  use  should  be 
necessary  during  the  continuous  construction  of  any  build- 
ing on  said  premises.  The  street  was  sixty-six  feet  wide,  so 
that  under  the  ordinance  appellant  could,  in  any  event,  only 
have  the  right  to  use  the  south  twenty-two  feet  of  it  for 
the  purpose  of  storing  building  material.  The  north  line 
of  the  stone,  however,  extended  twenty-four  feet  north  of 
the  south  side  of  the  street,  so  that  he  was  using  two  feet 
of  the  street  without  any  authority  whatever,  and  as  to 
such  was  a  trespasser. 

About  April  1,  1897,  appellant  set  some  men  to  work  dig- 
ding  trenches  on  his  said  premises,  and  afterward  had  some 
stone  laid  in  the  same,  a  part  of  one  wall  reaching  the 
height  of  some  four  feet.  Such  work,  however,  was  car- 
ried on  in  the  most  desultory  manner.  Part  of  the  time 
the  men  worked  in  the  quarry  owned  by  appellant  or  were 
engaged  in  dressing  stone,  and  a  greater  portion  of  the  time 
no  work  at  all  was  being  done  in  reference  to  the  construc- 
tion of  buildings  upon  said  lots.  There  is  nothing  to  show 
that  any  stone  at  all  was  laid  after  July,  1897.  The  evi- 
dence as  a  whole  fails  to  show  that  there  was  a  continuous 
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construction  of  any  building  on  said  premises  as  contem- 
plated by  the  ordinance. 

It  appears  from  the  proof,  however,  that  for  some  time 
there  has  been  a  controversy  between  the  appellant  on  one 
side,  and  the  city  and  the  railroad  company  on  the  other, 
concerning  the  use  of  Depot  street  south  of  the  railroad 
tracks.  Appellant  insisted  that  such  portion  of  the  street 
should  not  be  used  by  teams  engaged  in  loading  or  unload- 
ing cars  standing  upon  the  main  track.  He  was  unable, 
however,  to  get  the  city  to  assist  him  in  preventing  such 
use  of  the  street.  On  the  contrary  the  city  attempted  to 
keep  the  street  open  for  such  use,  as  well  as  general  travel; 
and  when  appellant  commenced  to  pile  stone  in  the  street 
about  April  1, 1897,  it  caused  the  men  engaged  at  the  work 
to  be  arrested  and  the  stone  taken  away.  The  stone,  which 
was  almost  immediately  afterward  placed  in  the  street  by 
appellant,  practically  blocked  the  way  to  the  cars  for 
wagons  and  prevented  the  use  of  the  street  by  the  public 
for  that  purpose.  These  matters  were  proper  to  be  con- 
sidered as  bearing  upon  the  question  whether  appellant  in 
good  faith  placed  the  stone  in  the  street  to  be  used  dur- 
ing the  continuous  construction  of  a  building  on  his  said 
premises. 

Neither  of  appellees  claims  any  interest  in  the  stone,  nor 
have  they  converted  it  to  any  use  whatever.  They  say  that 
the  stone  is  subject  to  the  order  and  control  of  appellant, 
and  that  he  can  take  the  same  whenever  he  so  desires.  We 
are  of  opinion  that  the  stone  was  in  the  street  in  violation 
of  the  ordinances  of  the  city,  and,  it  being  the  duty  of  the 
latter  to  keep  the  street  open  to  public  travel,  it  properly 
caused  the  stone  to  be  removed. 

The  only  other  question  urged  by  appellant  as  a  reason 
for  reversing  the  case,  arises  upon  the  instructions.  All  of 
the  instructions  offered  by  appellant  were  given  by  the 
court  as  offered,  while  those  presented  by  appellees  were 
given  with  certain  modifications.  While  there  are  some 
minor  inaccuracies  in  the  instructions,  yet  there  are  none 
of  which  appellant  can  justly  complain,  as  the  instructions 
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as  a  whole  fairly  presented  his  theory  of  the  case  to  the  jury. 
The  proof  was  sufficient  to  sustain  the  verdict,  the  case 
appears  to  have  been  fairly  tried  and  the  judgment  will 
therefore  be  affirmed. 


Pioneer  Fire-proof  Construction  Co.  v.  William  Sunder- 
land. 

1.  Motormen  —  Reasonable  Care.— A  motorman  in  charge  of  an 
electric  car  is  required  to  use  reasonable  care  to  avoid  the  danger  of 
frightening  horses,  and,  after  discovering  such  danger,  if  his  conduct  is 
either  grossly  negligent,  or  willful  and  wanton,  his  employer  wiU  be  liable. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  La  Salle  County;  the  Hon.  H.  M.  Trimble,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1899.  Affirmed.  Opinion  filed  Feb- 
ruary 1,  1900. 

Samuel  Richolson,  attorney  for  appellant;  F.  J.  Canty, 
of  counsel. 

Butters,  Carr  &  Gleim,  attorneys  for  appellee;  Lincoln 
&  Stead,  of  counsel. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

This  was  a  suit  by  appellee  against  appellant  to  recover 
damages  for  injuries  alleged » to  have  been  sustained  by  him 
through  the  negligence,  or  willful  and  wanton  misconduct, 
of  servants  of  the  latter. 

This  case  has  been  in  this  court  before.  On  the  former 
trial  the  defendant  below  had  secured  a  verdict  in  its  favor 
and  the  case  was  reversed  and  remanded  on  account  of  error 
in  an  instruction  and  the  admission  of  improper  evidence. 
Sunderland  v.  Pioneer  Fire-proof  Construction  Co.,  78  111. 
App.  102.  There  were  seven  counts  in  the  original  declara- 
tion, and,  after  the  cause  was  remanded,  two  amended  counts 
were  added.  Five  of  the  original  counts  and  one  amended 
count  charged  negligence  on  part  of  appellant  and  its  serv- 
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ants,  while  two  of  the  original  counts  and  one  amended  count 
charged  that  the  injury  was  caused  by  the  willful  and  wan- 
ton acts  of  a  servant  of  appellant.  Upon  the  second  trial 
in  the  court  below  the  jury  gave  a  verdict  for  appellee  for 
$2,000;  judgment  was  entered  for  the  amount  of  the  ver- 
dict and  an  appeal  taken  to  this  court. 

Appellant  owned  and  operated  fire-clay  works  in  Ottawa, 
Illinois,  and  conveyed  the  clay  used  by  it  from  the  bank  on 
the  opposite  side  of  the  Fox  river  by  means  of  clay  cars 
drawn  by  an  electric  motor  car,  upon  a  track  similar  to  an 
electric  street  car  track.  This  track  was  laid  along  the 
south  side  of  the  Main  street  bridge  across  the  river.  The 
motor  car  had  a  frame-work  extending  eight  or  ten  feet 
above  the  trucks  on  which  it  rested,  and,  while  running, 
made  a  hissing  sound  similar  to  that  made  by  an  ordinary 
electric  street  car.  The  bridge  was  237  feet  long  and 
eighteen  feet  wide,  about  one-third  of  the  width  being 
taken  up  by  the  car  tracks.  From  tho  east  end  of  the 
bridge  the  car  track  curved  to  the  south.  There  was  also 
a  descent  of  some  eight  feet  from  the  bridge  to  the  street 
a  short  distaqce  further  east.  The  bridge  was  a  public 
thoroughfare  and  within  the  city  limits. 

It  appears  from  the  weight  of  the  evidence  that  at  the 
time  the  injury  is  alleged  to  have  occurred,  appellee  drove 
upon  the  west  end  of  the  bridge  in  a  buggy,  with  a  com- 
panion, the  witness  Chapman,  just  as  a  motor  car  drawing 
two  coal  cars,  in  charge  of  two  of  appellant's  employes,  was 
coming  upon  the  east  end  of  the  same.  One  of  the 
employes,  the  motorman,  was  in  the  front  of  the  motor  car, 
facing  west.  Appellee,  seeing  the  car  approaching,  handed 
the  lines  to  his  companion,  got  out  of  the  buggy,  went  to 
the  head  of  his  horse,  which  was  already  badly  frightened, 
and  tried  to  quiet  him.  Appellee  claimed  that  he  motioned 
and  cried  to  the  motorman  to  stop  the  car,  but  that  the 
latter  paid  no  attention  to  him  and  the  car  continued  on  its 
way  until  opposite  him,  when  the  motorman  started  it 
faster,  thereby  increasing  the  noise  and  hissing  sound,  caus- 
ing the  horse  to  run  away.     Appellee  was  dragged  by  the 
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horse  to  the  east  end  of  the  bridge  and  thrown  down,  suf- 
fering fractures  of  his  leg,  collar  bone  and  elbow  joint.  The 
injuries  received  by  him  caused  him  great  pain  and  suffer- 
ing, and  are,  to  some  extent,  permanent.  Appellee  claimed 
and  produced  evidence  to  the  effect  that  the  horse  was  ordi- 
narily quiet  and  had  never  before  exhibited  unruly  symp- 
toms. Appellant  claimed  and  produced  evidence  tending 
to  show  that  no  signals  were  given  by  appellee  to  the 
motorman;  that  the  speed  of  the  cars  was  not  increased; 
fiat  the  horse  was  unsafe,  and  was  known  to  be  so  by 
appellee,  and  that  the  latter  had  sufficient  time  and  oppor- 
tunity to  have  taken  the  horse  from  the  bridge  in  safety 
after  he  saw  the  cars  coming.  The  weight  of  the  proof, 
however,  was  evidently  in  favor  of  appellee,  and  the  jury 
was  justified  in  so  finding. 

It  was  claimed  by  the  appellant  that  its  cars  had  the 
right  of  the  bridge  and  the  streets  through  which  it  passed, 
as  well  as  the  horse  and  buggy  of  appellant;  that  the  meie 
fact  that  the  horse  became  frightened  at  the  appearance  cf 
or  sounds  made  by  the  motor  car  and  ran  away,  did  not 
make  the  appellant  liable,  but  that  to  entitle  appellee  to 
recover  there  must  have  been  some  misconduct  on  the  part 
of  appellant's  servants  having  control  of  the  motor  car.  To 
sustain  his  position  appellant  cites  authorities  relating  to 
the  operation  of  public  electric  street  cars.  We  are  not  pre- 
pared to  say  that  the  rules  applying  to  the  running  of 
public  street  cars,  which  are  operated  for  the  benefit  of  the 
public,  apply  with  the  same  force  to  appellant's  line,  which 
is  operated  by  a  private  corporation  for  its  own  benefit 
and  is  not  subject  to  public  use.  But  even  if  appellant's 
theory  of  the  law  is  correct,  as  applied  to  this  case,  we  are 
of  opinion  there  was  ample  evidence  to  show  that  the  motor- 
man  failed  to  use  reasonable  care  to  avoid  the  danger  after 
discovering  there  was  danger  of  the  horse  running  away, 
and  that  his  conduct  was  either  grossly  negligent  or  willful 
and  wanton. 

Appellant  objected  to  the  admission  of  certain  testimony 
offered  by  appellee,  concerning  the  disposition  of  the  horse, 
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on  the  ground  that  the  witnesses  were  persons  without 
experience  with  horses.  Two  of  them  were  women  who 
had  each  driven  the  horse  a  number  of  times,  and  the  others 
were  men  who  had  either  driven  it  or  seen  it  frequently, 
one  of  them  being  a  former  owner.  The  knowledge  of 
these  witnesses  as  to  the  disposition  of  the  horse  covered  a 
period  prior  and  up  to  the  time  of  the  accident  There 
was  no  reason  why  this  evidence  was  not  entirely  compe- 
tent, and  it  was  properly  admitted.  Appellee  offered  no 
instructions.  Several  of  the  instructions  given  for  appel- 
lant, however,  were  so  modified  by  the  court  as  to  announce 
the  now  obsolete  doctrine  of  comparative  negligence,  and 
this  action  of  the  court  is  urged  by  appellant  as  a  reason 
for  reversing  this  case.  The  jury,  however,  was  repeat- 
edly instructed  that  appellee  could  not  recover  unless,  at  the 
time  of  the  accident,  he  was  in  the  exercise  of  ordinary  care 
for  his  own  safety.  i 

The  instructions,  when  read  together,  plainly  told  the 
jury  that  the  exercise  of  ordinary  care  was  required  of  appel- 
lee as  a  condition  to  his  right  of  recovery,  and  therefore  the 
error  was  not  sufficient  to  reverse  the  case.  C.  &  A.  It,  R. 
Co.  v.  Matthews,  153  111.  268;  Wenona  Coal  Co.  v.  Holm- 
quist,  152  111.  581. 

We  find  in  the  record  no  error  of  sufficient  gravity  to 
warrant  the  reversal  of  the  judgment  in  this  case,  and  the 
same  is  accordingly  affirmed. 

Mr.  Presiding  Justice  Crabtree  dissenting. 

I  can  not  concur  in  affirming  the  judgment  in  this  case. 
In  my  opinion  the  question  as  to  whether  appellee  showed 
any  right  of  recovery  was  very  close  upon  the  facts.  The 
instructions  as  modified  could  scarcely  fail  to  have  misled 
the  jury,  and  for  that  reason  I  think  the  judgment  should 
be  reversed. 
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Albert  B.  Sumner  and  Charles  P.  Snmner,  Adm'rs, 
etc.,  v.  The  Elgin  Condensed  Milk  Co. 

1.  Trials— By  the  Court  —  Conclusive,  When. — Where  the  judge 
before  whom  a  case  is  tried  has  ample  opportunity  to  investigate  the 
questions  of  fact  which  arise,  the  case  appears  to  have  been  fairly  tried, 
and  there  is  evidence  to  support  the  finding  and  judgment,  the  Appel- 
late Court  will  not  be  disposed  to  disturb  it. 

Assumpsit,  for  goods  sold,  etc.  Appeal  from  the  Circuit  Court  of 
Kane  County;  the  Hon.  Henry  B.  Willis,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1899.  Affirmed.  Opinion  filed  Febru- 
ary 1,  1900. 

John  A.  Ru89kll,  attorney  for  appellants;  Samuel  Al- 
schcler,  of  counsel. 

BotsforDj  Wayne  &  Botsford,  attorneys  for  appellee. 

Mr.  J  D8TTCE  Higbee  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  assumpsit,  brought  by  W.  P.  Sumner 
against  appellee  to  recover  a  balance  of  $798.01  claimed  to 
badue  him  from  the  latter. 

The  declaration  contained  the  common  counts  and  two 
special  counts.  One  of  the  special  counts  charged  that  Sum- 
ner bought  from  appellee  certain  condensed  milk,  which  was 
warranted  to  be  sound  and  merchantable,  but  proved  to  be 
damaged  and  unmerchantable,  whereby  he  lost  the  benefit 
of  selling  the  same.  The  other  charged  that  appellee 
guaranteed  said  milk  to  be  sound  and  merchantable  and 
agreed  that  in  case  the  same  should  prove  otherwise  that 
Sumner  should  have  the  right  to  return  the  same  and 
receive  credit  at  the  price  paid  therefor,  with  freight 
charges  added;  that  the  milk  proved  to  be  unsound  and 
unmerchantable  and  was  returned  to  appellee,  who  there- 
upon became  liable  to  pay  the  price  of  said  milk,  together 
with  freight  charges.  Appellee  filed  the  general  issue  and 
a  plea  of  set-off.  A  jury  was  waived  and  a  trial  had  before 
the  court.    After  the  cause  was  heard,  but  before  judgment 
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was  entered,  W.  P.  Sumner  died,  and  the  administrators  of 
his  estate  were  substituted  as  parties  in  his  place.  The  court 
found  for  appellee  and  entered  a  judgment  in  its  favor 
against  appellants  for  $850. 

The  proof  showed  that  in  1889  W.  P.  Sumner,  being  then 
engaged  in  the  milk  and  butter  business  at  Jacksonville, 
Florida,  entered  into  an  agreement  with  appellee  to  handle 
its  condensed  milk.  He  was  to  pay  the  current  rate  of 
prices  for  the  various  brands  of  milk,  but  was  to  receive  a 
brokerage  of  two  per  cent  for  handling  the  same.  Appel- 
lee guaranteed  that  all  milk  shipped  to  Sumner  should  be 
sound  and  merchantable,  and  agreed  that  the  latter  should 
have  the  right  to  return  damaged  goods  and  receive  credit 
therefor  at  the  rate  the  same  were  charged  to  him,  with 
freight  charges  added.  Sumner  was  instructed  to  guaran- 
tee the  milk  to  his  customers.  Under  this  arrangement 
appellee  shipped  milk  to  Sumner  from  time  to  time,  as 
ordered  by  him,  until  March  24,  1893,  when  the  last  car- 
load was  forwarded  to  him.  This  carload  was  shipped 
upon  the  receipt  of  an  order  from  Sumner  and  amounted  in 
value  to  $1,575.  From  the  time  he  commenced  handling 
the  goods  Sumner  had  returned  such  goods  as  he  found 
to  be  unsound,  and  received  credit  for  them  in  accordance 
with  the  agreement.  Previous  to  the  shipment  of  the  last 
carload,  however,  the  percentage  of  the  cans  returned  by 
him  was  comparatively  small. 

On  April  15,  1893,  a  settlement  was  had  between  Sumner 
and  appellee  and  the  former  paid  by  check  $1,494.52,  in 
full  of  the  amount  due  from  him  to  appellee  at  that  time. 
This  settlement,  however,  did  not  include  the  amount  due 
for  any  goods  shipped  Sumner  after  Februar}*  7,  1893,  as 
the  credit  upon  which  they  were  sold  had  not  then  expired. 
On  May  30,  1S93,  appellee  drew  on  Sumner  for  $1,500  on 
account  of  the  last  carload  shipped  him,  and  he  returned 
the  draft  unpaid.  At  the  same  time  he  complained  of  the 
milk  which  had  been  sent  to  him,  but  said,  "  I  will  send  you 
some  funds  on  it  very  soon."  A  few  days  later  he  again 
wrote,  stating  he  was  trying  to  reduce  the  stock  as  much 
as  possible  before  sending  the  balance  back,  and  would  send 
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"  some  funds  in  a  few  days."  He  failed,  however,  to  send 
any  money,  but  returned  milk  from  time  to  time,  the  last 
lot  having  been  returned  in  September,  1893.  Sumner 
claimed  certain  credits  in  his  favor,  which,  including  the 
last  carload  of  milk  returned,  would  have  overpaid  his 
account  to  appellee  to  the  amount  of  $798.01,  for  which 
sum  suit  was  brought. 

On  the  other  hand  appellee  claimed  that  a  large  portion 
of  the  milk  returned  was  rejected  by  Sumner  without  rea- 
son, and  that  he  was  not  entitled  to  credit  for  the  same. 
There  is  no  question  of  law  presented  by  the  record  or 
argued  by  counsel  for  the  decision  of  this  court,  the  only 
question  being  one  of  fact.  The  proof  shows  that  some  of 
the  goods  returned  by  Sumner  were  several  years  old,  some 
had  labels  off  and  could  not  be  identified  as  goods  belonging 
to  appellee,  some  were  cans  from  which  the  contents  had 
been  removed,  while  some  had  labels  of  other  companies 
upon  them. 

It  does  not  appear,  satisfactorily,  from  the  testimony  and 
letters  of  Sumner  himself \  that  he  knew  that  all  the  goods 
returned  were  unsound,  and  some  of  them  were  in  fact  after- 
ward sold  to  other  parties  by  appellee.  It  appeared  from 
the  evidence  that  condensed  milk  would  not  keep  for  an 
unlimited  time  in  a  warm  climate,  and  we  do  not  think  that 
the  privilege  of  returning  goods  given  to  Sumner  was 
intended  to  include  all  goods  sold  to  him,  regardless  of  the 
length  of  time  they  had  been  in  his  possession  or  in  the  pos- 
session of  his  customers.  Sumner  was  therefore  not  entitled 
to  credit  for  those  cans  whose  identity  as  to  time  of  manu- 
facture had  been  destroyed,  by  loss  of  label  or  otherwise,  or 
for  such  milk  as  he  neglected  to  return  within  a  reasonable 
length  of  time. 

The  judge  before  whom  this  case  was  tried  in  the  court 
below  had  ample  opportunity  to  investigate  the  question  of 
fact  which  arose,  and  as  the  case  appears  to  have  been  fairly 
tried,  and  there  is  evidence  to  support  the  finding  and  judg- 
ment, we  are  not  disposed  to  disturb  the  same.  The  judg- 
ment of  the  court  below  will  accordingly  be  affirmed. 
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87    220    Economy  Light  &  Power  Company  v.  Joseph  Stephen, 
I°L_1166  Aditfr. 

1.  Electricity—  Care  Required  in  Dealing  With.— Where  a  person 
deals  with  a  dangerous  agent  for  his  pecuniary  gain,  the  degree  of 
care  devolving  upon  him  should  be  in  proportion  to  the  dangers  which 
it  is  his  duty  to  avoid. 

2.  Damages — Excessive— In  Cases  of  Death  from  Negligence.— \t  is 
for  the  jury  to  assess  the  damages  in  cases  of  death  resulting  from  the 
negligent  use  of  electrical  appliances,  and  unless  the  court  of  review  can 
see  that  the  verdict  is  the  result  of  passion  and  prejudice,  or  is  unrea- 
sonable, it  will  hesitate  to  interfere  on  the  ground  that  the  amount  is 
excessive. 

Action  in  Case. — Death  from  negligent  act.  Appeal  from  the  Cir- 
cuit Court  of  Will  County;  the  Hon.  John  Small,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1899.  Affirmed.  Opinion 
filed  February  1,  1900. 

Gabnsey  <fc  Knox,  attorneys  for  appellant. 

Donahoe  &  McNaughton,  attorneys  for  appellee. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  brought  by  appellee 
against  the  Economy  Light  &  Power  Company,  a  corpo- 
ration, and  Harry  B.,  H.  Fred  and  Horace  Humphrey,  as 
defendants,  to  recover  damages  for  the  benefit  of  the  widow 
and  next  of  kin  of  Frank  Duffy,  whose  death  is  alleged  to 
have  been  caused  by  the  negligence  of  said  defendants. 

The  amended  declaration  upon  which  the  case  was  tried 
consisted  of  eight  counts.  It  was  substantially  set  forth,  in 
each  of  the  first  six  counts,  that  the  Economy  Light  & 
Power  Company,  appellant,  was,  on  the  22d  day  of  January, 
1898,  engaged  in  furnishing,  selling  and  renting  electricity 
to  consumers,  and  was  possessed  of  and  operating  an  electric 
light  plant;  that,  as  appurtenant  to  its  electric  light  system, 
it  was  possessed  of  certain  electric  wires  termed  "  primary" 
wires,  over  which  it  caused  to  flow  a  dangerously  high 
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potential  electric  current  of  1,000  volts  pressure;  that  it 
was  also  possessed  of  certain  other  wires  termed  "  second- 
ary "  wires,  over  which  it  caused  to  flow  an  electric  current 
of  low  potential,  to  wit,  a  current  of  fifty-two  volts  press- 
ure; that  appellant  used  the  current  of  high  potential  in 
connection  with  an  electrical  device  commonly  called  a 
transformer,  the  purpose  of  which  is  to  reduce  the  elec- 
tric current  from  a  high  to  a  low  potential  before  causing 
it  to  flow  over  the  secondary  wires,  if  used  in  electric  light- 
ing; that  the  Humphreys  were  customers  of  appellant,  own- 
ing a  certain  building  in  which  were  electric  wires,  which 
were  attached  to  the  secondary  wires  of  appellant  and  were 
designed  and  constructed  for  the  use  and  consumption  of  a 
low  potential  electric  current  of  not  to  exceed  fifty-two 
volts  pressure;  that  the  existence  and  flow  of  the  high  poten- 
tial current  over  said  wires  in  said  building  was  exceedingly 
dangerous  to  persons  in  and  about  the  building;  that  Duffy 
was  an  employe  of  the  Humphreys,  engaged  at  work  in 
said  building,  and  was  wholly  ignorant  of  the  laws  govern- 
ing the  production,  use  and  control  of  electricity,  and  was 
not  advised  of  any  existing  danger;  that  it  was  the  duty  of 
appellant  to  so  operate  its  electric  light  system  as  to  pre- 
vent the  escape  of  the  high  potential  electric  current  from 
the  primary  wires  to  the  secondary  wires,  and  that  it  was 
the  duty  of  the  Humphreys  to  exercise  ordinary  care  to 
keep  the  wires  over  which  the  electric  current  was  con- 
ducted, in  their  building,  in  good  and  safe  repair  and  condi- 
tion; that  appellant  and  said  Humphreys  neglected  their 
several  duties  as  above  set  forth,  by  means  whereof  said 
Duffy,  while  in  said  building  and  in  the  exercise  of  ordinary 
care  for  his  own  safety,  came  in  contact  with  the  electric 
wire  over  and  along  which  there  was  then  and  there  flow- 
ing, through  the  carelessness  and  negligence  of  appellant 
and  said  Humphreys,  a  dangerously  high  potential  electric 
current  of  1,000  volts  pressure,  and  thereby  received  an 
electric  shock  causing  his  death.  The  seventh  and  eighth 
counts  each  charge  that  all  of  the  defendants  to  the  suit 
were  engaged  in  furnishing  the  electric  light  and  power, 
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and  were  also  possessed  of  and  using  the  premises  where  the 
accident  occurred. 

The  negligence  charged  in  the  several  counts  of  the 
declaration  was  that  appellant  carelessly  and  negligently 
employed  a  transformer  in  bad  repair  and  unsafe  condition, 
so  that  the  high  potential  current  aforesaid  passed  through 
said  transformer,  over  and  along  the  wires  to  the  lamps  in 
said  building  and  that  the  Humphreys  used  inferior  wire 
in  said  building,  and  permitted  the  same  to  become  in  bad 
repair,  and  the  insulation  to  become  worn  off;  that  appellant 
negligently  permitted  the  high  potential  current  flowing 
over  its  primary  wires  to  leak  therefrom  to  and  into  the 
ground  at  points  near  the  Humphreys'  building,  and  perv 
mitted  the  insulation  on  said  wires  near  said  transformer 
to  become  worn  and  worthless;  that  there  were  leaks  from 
various  causes  from  the  primary  wires  into  and  through  the 
ground,  and  onto  and  upon  the  secondary  wires  aforesaid; 
that  the  transformer  was  so  defectively  constructed  that  the 
high  potential  current  passed  over  and  through  it  and  thence 
over  and  along  the  wires  intended  for  the  low  potential 
current  that  the  Humphreys  used. 

There  was  a  plea  of  the  general  issue  and  a  trial  by  jury. 
The  jury  under  the  direction  of  the  court  found  the  Hum- 
phreys not  guilty,  while  a  verdict  was  returned  against 
appellant  for  $5,000,  and  judgment  afterward  entered  for 
that  amount. 

Appellant  urges,  as  reasons  why  the  judgment  should  be 
reversed,  that  the  verdict  is  against  the  evidence,  the  one 
instruction  given  for  appellee  erroneous,  and  the  damages 
excessive. 

The  building  used  by  the  Humphreys  where  Duffy  was 
employed,  as  shown  by  the  proof,  was  lighted  by  electricity 
furnished  by  appellant.  Duffy  was  killed  about  4  o'clock 
on  the  afternoon  of  January  22, 1898.  The  day  was  stormy 
and  the  incandescent  lights  were  used  in  the  building,  which 
was  a  foundry,  during  the  afternoon.  One  of  the  workmen, 
Lowe,  was  engaged  at  work  at  a  bench  lighted  by  an 
electric  lamp,  attached  to  a  long  cord  extending  to  the  ceil- 


Second  District — October  Term,  1899.     223 

Economy  Light  &  Power  Co.  v.  Stephen. 

ing.  The  lamp  could  be  carried  from  end  to  end  of  the 
bench,  and  Lowe  had  handled  the  drop  cord  several  times 
for  that  purpose,  during  the  afternoon,  without  injuri- 
ous effect,  although  the  insulation  on  it  was  ragged  and 
torn.  While  Lowe  was  at  work  at  the  bench,  Duffy,  who 
was  in  his  shirt  sleeves,  approached  and  spoke  to  him. 
While  they  were  talking,  Lowe  says  that  he  suddenly  saw  a 
flash  and  looking  around,  observed  Duffy  with  his  hand  out 
as  though  he  was  either  going  to  grab  the  wire  or  push  it 
away.  Duffy  took  hold  of  the  wire  with  both  hands,  one 
on  each  side  of  the  flame  and  fell,  striking  Lowe,  who  also 
fell  and  received  at  the  same  time  something  of  an  electric 
shock.  Lowe  then  got  up  and  took  hold  of  the  wire  in  an 
attempt  to  pull  it  loose  from  Duffy,  but  received  a  second 
shock  which  knocked  him  down,  when  he  picked  up  a  board 
and  succeeded  in  breaking  the  wire  at  the  place  where  the 
flame  appeared.  Lowe  was  not  disabled  in  any  way  but 
Duffy  was  so  seriously  injured  that  he  died  a  few  moments 
later. 

There  was  evidence  introduced  by  appellee  tending  to  show 
that  the  primary  wires  were  grounded  in  certain  places  per- 
mitting leaks;  that  the  insulation  was  worn  from  the  wires 
near  the  transformer,  permitting  the  current  from  the 
primary  wires  to  pass  to  the  secondary  wires  over  the  surface 
of  the  transformer,  and  that  the  transformer  itself  was  of 
ancient  date  and  not  in  good  order.  On  the  other  hand, 
appellant  introduced  evidence  tending  to  show  that  it  was 
guilty  of  no  negligence,  and  attempting  to  account  for  the 
accident  by  a  minute  puncture  in  the  insulation  between  the 
primary  and  secondary  wires  in  the  transformer,  which,  it 
insisted,  must  have  occurred  by  accident,  just  at  the  moment 
the  flame  appeared  in  the  wire  of  the  drop  cord.  It  is  cer- 
tain from  the  evidence  that  a  current  of  fifty -two  volts  will 
not  cause  any  serious  injury  to  one  coming  in  contact  with 
it,  while  a  current  of  one  thousand  volts  will  cause  death. 
In  some  waty,  therefore,  the  current  from  the  main  or 
primary  wire  must  have  gotten  upon  this  local  secondary 
wire.  That  Duffy  was  in  the  exercise  of  ordinary  care  for 
his  safety  at  the  time  of  the  accident  is  not  questioned. 
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The  only  important  question  involved  in  the  case  is 
whether  or  not  it  was  through  the  negligence  of  appellant 
tliat  the  current  from  the  main  wire  got  upon  the  local  wire. 
For  pecuniary  gain  appellant  deals  with  a  dangerous  agent, 
and  the  degree  of  care  devolving  upon  it  should  be  in  pro- 
portion to  the  dangers  which  it  is  its  duty  to  avoid.  There 
was  evidence  tending  to  show  that  the  company  was  guilty 
of  negligence  in  operating  its  electric  system,  and  that  such 
negligence  was  the  cause  of  the  injury;  and  there  was  also 
evidence  tending  to  show  that  the  injury  was  caused  by  an 
accident  which  could  not  be  foreseen.  Under  such  circum- 
stances the  verdict  of  the  jury  should  be  permitted  to  stand, 
unless  it  is  manifestly  against  the  weight  of  the  evidence. 
We  are  unable,  however,  to  say  that  the  verdict  in  this  case 
is  against  the  weight  of  the  evidence. 

Only  one  instruction  was  offered  by  and  given  for  the 
appellee.  That  instruction  told  the  jury  that  if  they 
believed  from  the  evidence  that  at  the  time  in  question 
Duffy  came  to  his  death  while  in  the  exercise  of  ordinary 
care  for  his  own  safety,  in  the  manner  and  by  the  means  set 
forth  in  the  amended  declaration,  that  his  death  was  caused 
by  the  negligence  of  appellant  as  so  charged,  that  he  left 
surviving  a  widow  and  children,  and  that  such  widow  and 
children  were,  by  his  death,  deprived  of  their  means  of  sup- 
port, then  in  law,  the  plaintiff  was  entitled  to  recover. 
Appellant  excepted  to  the  giving  of  this  instruction  and 
now  insists  that  it  was  erroneous.  We  think,  however,  that 
the  instruction  simply  defined  the  proof  necessary  on  the 
part  of  appellee  to  constitute  a  cause  of  action,  and  that  it 
was  properly  given.  It  is  also  urged  that  the  damages  are 
excessive.  It  appeared  that  deceased  was  a  strong,  health\r 
man  of  about  middle  age  (the  exact  age  not  being  shown) 
who  was  capable  of  earning  $3.50  a  day,  and  that  he  left  a 
wife  and  two  children. 

The  value  of  the  life  of  the  deceased,  in  a  pecuniary  sense, 
to  his  widow  and  children,  is  a  question  incapable  of  exact 
determination,  and  the  amount,  up  to  the  limit  of  $5,000, 
must  be  largely  left  to  the  discretion  of  the  jury. 
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In  the  case  of  C.  &  A.  R.  R.  Co.  v.  Pearson,  82  111.  App. 
606,  it  was  said  by  this  court  upon  this  question  : 

"  It  is  for  the  jury  to  assess  the  damages,  and  unless  the 
court  of  review  can* see  that  the  verdict  is  the  result  of  pas- 
sion and  prejudice,  or  is  unreasonable,  it  will  hesitate  to 
interfere  on  the  ground  that  the  amount  fixed  is  excessive." 

This  case  appears  to  have  been  fairljr  tried.  We  have  no 
reason  to  suppose  that  the  verdict  was  the  result  of  passion 
or  prejudice,  nor  can  we  say  that  it  was,  under  the  circum- 
stances of  the  case,  unreasonable. 

The  judgment  of  the  court  below  is  therefore  affirmed. 


Bates  Machine  Co.  v.  Albert  J.  Bates  et  al. 

1.  Specific  Performance—  When  it  Can  Not  Be  Demanded  as  a 
Matter  of  Absolute  Right.— Specific  performance  of  a  contract  can  not 
be  demanded  as  a  matter  of  absolute  right  in  either  party.  Applica- 
tions for  it  rest  within  the  sound  discretion  of  the  court  hearing  the  case. 

2.  Same— Requisites  of  the  Application.— Before  a  court  of  equity 
will  compel  the  specific  performance  of  a  contract,  it  must  appear  that 
it  is  founded  upon  a  good  and  valuable  consideration,  and  is  reasonably 
fair  and  just  in  all  its  parts. 

8.  Same—  When  it  Will  Be  Denied.— A  court  of  equity  will  not  lend 
its  aid  to  give  a  party  the  benefit  of  an  unreasonable  or  unjust  contract, 
the  enforcement  of  which  would  work  a  serious  hardship. 

4.  Patents— Assignment  of  Inventions.— Courts  draw  broad  dis- 
tinctions between  an  obligation  to  assign  inventions  or  improvements 
upon  an  existing  thing,  which  the  assignor  has  already  assigned,  and  a 
mere  obligation  to  assign  in  gross,  inventions  of  any  kind  and  character 
whatsoever,  thereafter  made.  In  the  former  case  the  courts  have,  as  a 
rule,  sustained  such  assignments. 

BUI  for  Specific  Performance.— Appeal  from  the  Circuit  Court  of 
"Will  County;  the  Hon.  Robert  W.  Hilscher,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1898.  Affirmed.  Opinion  filed  February 
1,1900. 


Garnsey  &  Knox,  attorneys  for  appellant ;  L.  L.  Bond, 
of  counsel. 


vollxxxviiu 
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C.  W.  Brown,  attorney  for  appellees;  John  R.  Bennett 
and  E.  H.  Gary,  of  counsel. 

Mr.  Justice  Hiobee  delivered  the  opinion  of  the  court. 

Prior  to  the  year  1888,  Albert  J.  Bates  and  William  O. 
Bates,  brothers,  had  established  themselves  in  business  in  the 
city  of  Joliet  in  this  State,  as  inventors  and  manufacturers 
of  special  machinery. 

It  appears  from  the  evidence  that  A.  J.  Bates  was  pos- 
sessed of  great  skill  in  designing  intricate  automatic  ma- 
chinery, and  that  William  O.  Bates  had  like  skill  in  putting 
the  designs  of  his  brother  into  practicable  and  merchanta- 
ble shape.  In  January,  1888,  their  assets,  according  to  their 
inventory,  appeared  to  bo  about  $10,000,  consisting  of  ma- 
chinery used  in  their  business,  stock  on  hand  and  accounts. 
At  that  time,  desiring  to  procure  additional  capital  for  the 
purpose  of  extending  their  business  and  making  it  more 
profitable,  an  agreement  was  made  between  the  two  broth- 
ers and  one  Joseph  Winterbotham,  by  which  the  latter  was 
to  put  certain  money  into  the  business  and  obtain  an  inter- 
est therein.  This  agreement  was  reduced  to  writing  and  is 
as  follows : 

"  Be  it  known  that  A.  J.  Bates  and  W.  O.  Bates,  under 
the  name  of  Bates  Brothers,  being  desirous  of  extending  and 
enlarging  their  present  business,  liave  united  their  interests 
with  Joseph  Winterbotham,  of  Joliet,  Illinois,  under  the 
following:  Said  A.  J.  and  W.  O.  Bates  put  in  their 
entire  business,  book  accounts,  notes,  machinery,  patterns, 
stock,  etc.,   manufactured  and    unmanufactured,  also  all 

Eatents  now  in  existence,  and  all  inventions  hereafter  made 
y  either  the  said  A.  J.  or  W.  O.  Bates.  In  consideration 
of  the  above,  Joseph  Winterbotham  agrees  to  put  in  ten 
thousand  dollars,  five  thousand  dollars  being  nereby  ac- 
knowledged/the  remainder  being  paid  as  needed.  It  ife  the 
intention  and  full  understanding  of  the  parties  hereto  that 
they  will,  at  earljest  practicable  time,  organize  a  stock  com- 
pany with  a  capital  stock  of  twenty  thousand  dollars,  said 
capital  to  be  made  and  fully  represented  by  the  assets  above 
enumerated  and  the  stock  distributed  as  follows: 
(£)  one  quarter  to  A.  J.  Bates, 
(i)  one  quarter  to  W.  O.  Bates. 
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(t)  one  half  to  Joseph  Winterbotham  or  his  assigns;  the 
name  of  company  to  be  known  as  Bates  Brothers  Co.  or 
such  other  name  as  may  be  agreed  upon.  The  officers  of 
said  Co.  will  be  as  follows;  Joseph  Winterbotham,  Pres., 
J.  R.  Winterbotham,  V.  Prest.,  A.  J.  Bates,  Secy.  &  Treas., 
with  a  salary  of  ($1200)  twelve  hundred  dollars  for  1st 
year  and  ($1500)  fifteen  hundred  dollars  for  2nd  year,  pro- 
vided business  pays  15  per  cent  or  over  from  its  organiza- 
tion ;  W.  O.  Bates  to  be  superintendent  with  a  salary  same 
as  A.  J.  Bates,  and  the  raise  the  2nd  year  subject  to  same 
conditions.  A.  J.  and  W.  O.  Bates  to  devote  their  energies 
and  inventions  to  the  business  same  as  they  are  now  doing. 
This  agreement  to  be  in  effect  from  the  28th  day  of  Janu- 
ary, 1888. 

W.  O.  Bates. 

Albert  J.  Bates. 

Joseph  Winterbotham." 

In  compliance  with  the  terms  of  the  agreement,  a  corpo- 
ration known  as  the  Bates  Machine  Company,  the  appellant 
herein,  was  organized,  and  at  the  first  meeting  of  the  direct- 
ors, on  February  28, 1888,  officers  were  elected  as  therein 
provided  for.  In  May,  1895,  the  Consolidated  Steel  and 
Wire  Company  (hereinafter  called  the  "  Consolidated  ")  was 
engaged  in  the  manufacture  of  wire,  barbed  wire  fencing 
and  other  wire  products,  one  of  its  plants  being  located  in 
Joliet.  John  Lambert  was  vice-president  and  general  man- 
ager of  the  company,  and  Cory  E.  Robinson  was  manager 
of  the  Joliet  mills,  and  salesman  for  the  company  at  its  gen- 
eral office  in  Chicago.  Abont  that  time  there  were  certain 
negotiations  between  A.  J.  Bates  and  Robinson  concerning 
the  invention  of  a  woven  wire  fence  and  the  invention 
and  construction  of  a  machine  to  manufacture  it.  Bates 
having  undertaken  to  design  such  a  fence,  Robinson  placed 
an  order  with  the  Bates  Machine  Company  to  construct  a 
machine  to  manufacture  the  same.  This  order  is  as  fol- 
lows: 

u  Joilet,  Illinois,  May  28,  1895. 
Bates  Machine  Company  : 

Please  enter  my  order  for  one  Automatic  Woven  Wire 
Fence  Machine  for  making  a  woven  wire  fence  58"  high,  of 
a  design  like  that  shown  on  blue  print  attached  hereto. 
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The  machine  throughout  to  be  built  according  to  the  de- 
sign and  plan  of  A.  J.  Bates,  of  Joliet,  111.,  ana  under  his 
direction,  and  I  agree  to  pay  for  the  machine  as  follows  : 

Fifty  cents  per  hour  for  the  labor  thereon  and  three 
cents  per  pound  for  castings,  and  all  other  material,  such  as 
brass  and  steel,  to  be  at  the  usual  market  price. 

Payments  to  be  made  about  the  fifteenth  of  each  month 
for  all  work  done  and  material  furnished  for  the  month 
previous.  Said  machine  to  be  built  at  the  earliest  possible 
date,  and  all  patterns  and  designs  for  same  to  accompany 
and  be  delivered  to  the  undersigned  as  his  exclusive  prop- 
erty. 

ft  being  distinctly  understood  that  you  are  to  make  no 
machine  or  machines  for  making  this  woven  wire  fence  for 
any  other  parties  without  my  written  consent. 

Coey  E.  Robinson." 
"  Accepted. 

Bates  Machine  Co. 

A.  J.  Bates,  Secy." 

This  order  was  filed  in  the  office  of  the  Bates  Machine 
Company  and  was  numbered  6342.  At  that  time  A.  J. 
Bates,  as  secretary  and  treasurer,  had  the  right  under  the 
by-laws,  to  make  contracts  for  the  Bates  Machine  Company 
with  third  parties.  On  May  30,  1895,  Robinson  and  A.  J. 
Bates  entered  into  an  agreement  to  organize  a  corporation 
for  the  purpose  of  manufacturing  and  marketing  woven 
wire  fence,  with  a  capital  stock  of  $100,000,  to  be  subscribed 
for  by  the  parties  in  equal  amounts,  with  a  provision,  how- 
ever, that  the  wife  of  each  should  hold  one  share.  It  was 
further  agreed  therein  that  Bates  should  invent,  design  and 
patent  a  machine  for  the  manufacture  of  a  woven  wire  fence, 
substantially  of  a  design  shown  by  drawings  attached  there- 
to; that  such  machine  should  be  manufactured  at  the  works 
of  the  Bates  Machine  Company,  upon  the  order  and  at  the 
expense  of  Robinson,  and  when  completed  be  turned  over  to 
said  corporation  in  part  payment  of  his  subscription  to  the 
capital  stock;  that  Bates  should  obtain  a  patent  upon  the 
application  already  filed  by  him  for  said  woven  wire  fence, 
if  it  should  be  found  patentable,  and  improvements  thereon, 
and  turn  the  same  over  also  to  said  corporation;  that  the 
patents  and  designs  so  obtained  or  made  by  him  should  be 
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received  as  payment  in  full  for  the  stock  subscribed  for  by 
himself  and  his  wife.  Work  progressed  on  the  machine 
under  order  No.  6342  until,  although  not  fully  completed, 
it  was  able  to  turn  out  a  sample  of  the  fence  designed  by 
Bates.  This  fence  was  tested  about  the  20th  of  December, 
1895,  and  found  to  be  a  failure.  The  machine  was  therefore 
never  completed,  though  the  work  done  upon  it  was  paid 
for  by  Robinson.  A  patent,  number  561,194,  was,  however, 
taken  out  on  the  fence  on  June  2,  1896.  On  June  29, 1895, 
a  license  to  receive  subscriptions  to  the  stock  of  the  corpo- 
ration styled  the  Standard  Railroad  and  Farm  Fence  Com- 
pany (hereinafter  called  the  "  Standard  "),  which  was  the 
corporation  contemplated  by  the  agreement  between  Robin- 
son and  Bates  of  May  30,  1S95,  was  issued  from  the  office 
of  the  Secretary  of  State  and  the  stock  subscribed  by  A.  J. 
Bates,  Ellen  Bates  and  Robinson.  The  final  certificate  of 
incorporation  of  this  company  was  issued  October  5,  1895, 
but  was  never  recorded  in  the  office  of  the  recorder  of  Will 
county.  In  July,  Robinson  and  Bates  leased  a  building, 
purchased  machines  for  the  manufacture  of  wire  nails  and 
barbed  wire,  and  prepared  to  commence  business.  About 
August  1,  1895,  Lambert,  the  vice-president  and  general 
manager  of  the  Consolidated,  became  interested  in  the  enter- 
prise of  Robinson  and  Bates  and  purchased  one-fourth  of 
the  stock  of  the  Standard  Company.  Lambert  interested 
other  officers  of  the  Consolidated  in  the  project  to  purchase 
the  property  of  the  Standard  and  the  patents  controlled  by 
Bates  and  Robinson.  The  result  was  a  written  contract, 
dated  September  14,  1895,  by  which  the  Standard  sold  its 
property  to  the  Consolidated  for  $40,000  cash,  and  the  Con- 
solidated agreed  to  cancel  a  certain  contract  it  had  with  the 
Standard  for  wire  and  to  assume  a  certain  contract  for  wire 
which  the  Standard  had  with  another  company.  It  was 
further  agreed  the  Standard  should  construct  the  woven 
wire  fence  machine  heretofore  mentioned  and  at  its  comple- 
tion notify  the  Consolidated,  and  if,  after  thirty  days  suc- 
cessful operation  of  the  machine,  its  workings  should  prove 
satisfactory  to  the  officials  of  the  Consolidated,  "  said  device, 
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improvements  and  patents,  such  as  may  be  obtained  for  both 
machine  and  its  product,"  should  be  assigned  to  the  Con- 
solidated, which  should  become  the  absolute  owner  of  the 
same,  and  should  then  pay  the  further  consideration  of 
$40,000  in  cash  to  the  Standard;  also  that  until  the  comple- 
tion of  the  machine  A.  J.  Bates  should  be  in  the  employ  of 
the  Consolidated  at  a  salary  of  $4,000  a  year,  for  which  he 
was  to  give  his  entire  and  exclusive  attention,  services  and 
skill  to  the  early  completion  and  perfection  of  said  machine 
and  the  business  of  the  Consolidated;  that  if,  after  a  final 
inspection  of  the  above  mentioned  machine  by  the  officials 
of  the  Consolidated,  they  should  decide  it  was  not  to  their 
interest  to  purchase  the  same,  then  ail  rights  underthe  con- 
tract should  cease  and  the  machine  revert  to  the  Standard. 
The  option  contained  in  the  above  contract  was  subsequently 
extended  to  the  Consolidated  to  the  25th  day  of  July,  1896. 
On  September  25, 1895,  at  a  special  meeting  of  the  board  of 
directors  of  the  Bates  Machine  Company,  Albert  J.  Bates 
resigned  his  office  as  secretary  and  treasurer,  which  he  had 
held  from  the  formation  of  the  company,  and  was  appointed 
consulting  engineer  of  the  same  at  a  salary  of  $100  a  month. 
Immediately  after  the  failure  of  the  first  fence  was  demon- 
strated, A.  J.  Bates  conceived  the  idea  of  another  to  obviate 
the  imperfecta  ns  of  the  first  and  proceeded  to  make  a  speci- 
men of  it  by  hand,  which  he  exhibited  to  Robinson.  It  was 
thereupon  agreed  between  Robinson  and  Bates  and  the  Con- 
solidated that  he  should  proceed  with  the  construction  of  a 
machine  to  manufacture  the  new  fence.  The  new  fence  was 
subsequently  patented  on  June  2,  1896,  the  patent  number 
being  561,193.  On  January  7,  1896,  A.  J.  Bates  made  an 
entry  on  the  order  book  of  the  Bates  Machine  Company  as 
follows : 

"  7072,  drawings  for  woven  wire  fence  machine. 

7073,  patterns  for  woven  wire  fence  machine. 

7074,  castings  and  machine  work  for  woven  wire  fence 
machine." 

Work  under  these  orders  was  prosecuted  by  the  Bates 
Machine  Company,  and  on  June  12, 1896,  the  Consolidated 
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was  notified  by  A.  J.  Bates  that  the  machine  was  com- 
pleted and  ready  to  stand  the  test  of  thirty  days  prescribed 
in  the  contract  of  September  14,  1895.  About  July  3, 1896, 
W.  O.  Bates  caused  a  notice  to  be  served  on  the  Consoli- 
dated that  the  Bates  Machine  Company  claimed  rights  and 
interests  in  the  machine  and  the  patent  for  the  fence.  The 
test  of  the  machine  terminated  ou  the  12th  of  July,  and  it 
was  then  loaded  upon  cars  of  a  railroad  company  for  ship- 
ment. It  was  not  delivered,  however,  by  the  railroad 
company,  for  the  reason  that  W.  O.  Bates  about  that  time 
notified  it  not  to  do  so.  On  July  17th  Robinson  commenced 
an  action  of  replevin  in  the  Circuit  Court  of  Will  County 
against  the  railroad  company  to  recover  the  machine.  On 
account  of  the  complications  above  referred  to,  the  Consoli- 
dated required  some  guaranty  of  title  to  the  machine  and 
patent  before  pa}ring  the  $40,000  provided  for  by  the  con- 
tract of  September  14,  1895.  Therefore,  on  July  25,  1896, 
an  agreement  was  entered  into  by  which  Albert  J.  Bates, 
Robinson  and  the  Standard,  obligated  themselves  to  do 
certain  things  in  favor  of  the  Consolidated,  in  reference  to 
the  fence  machine  of  patent  No.  561,193  and  its  product, 
and  the  said  A.  J.  Bates  guaranteed  and  indemnified  the 
Consolidated  to  the  extent  of  $20,000  against  any  claim  of 
the  Bates  Machine  Company  or  any  one  else  in,  to  or 
against  said  machine  or  the  title  to  the  invention  therein, 
or  in  its  product.  An  attempt  was  made  to  settle  and 
adjust  all  differences  between  A.  J.  Bates  and  the  Bates 
Machine  Company,  resulting  in  an  agreement  dated  Septem- 
ber 10,  1896,  which,  after  reciting  the  matters  of  difference 
between  them,  provided  that  the  Bates  Machine  Com- 
pany should  relinquish  any  right  to  demand  from  said 
Albert  J.  Bates  any  interest  in  any  invention  which  he 
might  make  after  that  date,  except  as  to  improvements  upon 
certain  machines  then  in  existence,  and  that  as  to  all  inven- 
tions of  every  kind  which  Albert  J.  Bates  might  thereafter 
make,  said  writing  of  January  28,  1888,  was  abrogated, 
annulled  and  canceled;  and  as  to  the  woven  wire  fence 
machine,  and  the  patent  for  said  woven  wire  fence  in  ques- 
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tion  here,  and  a  certain  wire  barbing  machine,  said  writing 
should  be  and  remain  in  full  force  and  effect;  that  the 
intent  of  said  instrument  was  "  to  permit  said  Albert  J. 
Bates  to  contest  the  right  of  said  Bates  Machine  Company 
to  any  right  or  interest  in  said  inventions,  and  to  permit 
said  Bates  Machine  Company  to  insist  upon  a  right  to, 
interest  in,  or  use  of  said  inventions,  and  to  use  for  such 
purpose  said  writing  of  date  January  28,  1888."  The  agree- 
ment contained  an  option  in  favor  of  the  Bates  Machine 
Company,  by  which  it  could  select  for  the  purpose  of  the 
contest,  either  said  woven  wire  fence  machine  or  a  certain 
other  machine;  but  as  said  company  afterward  selected  the 
woven  wire  fence  machine,  under  the  option  given  it.  we 
may  treat  the  contract  as  though  referring  to  that  machine 
alone.  This  agreement  left  to  be  contested  in  the  courts 
the  question  of  the  ownership  of,  or  the  right  to  use,  the  fol- 
lowing inventions :  1,  woven  wire  fence  patent  No.  561,193; 
2,  the  woven  wire  fence  machine;  and  3,  the  invention 
for  a  machine  for  barbing  wire.  On  January  21,  1897,  the 
Bates  Machine  Company  filed  its  bill  of  complaint  against 
A.  J.  Bates,  C.  E.  Kobinson  and  the  Consolidated  Steel  and 
Wire  Company,  setting  up  the  contract  of  January  28, 1888, 
and  praying  that  specific  performance  be  decreed  against 
A.  J.  Bates,  and  that  he  be  compelled  to  assign  to  com- 
plainant all  patents  which  may  be  issued  in  the  future  or 
which  may  have  been  issued  in  the  past,  upon  the  three 
inventions  last  mentioned,  or  that  he  be'  decreed  to  grant 
an  irrevocable  and  exclusive  license  to  complainant  to  use 
such  inventions,  and  that  Kobinson  and  the  Consolidated  be 
required  to  assign  to  complainant  any  interest  they  may 
have  acquired  in  the  same.  There  was  also  a  prayer  for 
an  injunction  against  the  defendants  to  the  bill,  and  the 
usual  prayer  for  summons.  Answers  were  filed  by  the 
defendants  and  afterward  the  Consolidated  filed  its  cross- 
bill against  the  Bates  Machine  Company,  as  the  sole  defend- 
ant, setting  up  its  claim  to  the  patents  for  the  wire  fence 
and  machine  to  manufacture  the  same,  and  alleging  that  the 
defendant  therein  was  engaged  in  building  certain  of  said 
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machines  for  another  company,  and  that  the  same,  after 
completion,  would  be  removed  out  of  the  jurisdiction  of  the 
court  There  was  a  prayer  for  temporary  injunction  against 
the  removal  of  said  machines,  and  also  for  perpetual  injunc- 
tion against  the  Bates  Machine  Company  from  any  further 
construction  or  work  upon  said  machines;  from  delivering 
them  to  the  company  said  to  have  ordered  them;  from 
making  or  using  them  or  like  machines;  from  making  any 
machines  in  violation  of  said  contract  of  May  28, 1895;  from 
asserting  any  right  to  the  patent  for  said  machine;  and 
praying  that  the  machine  already  constructed  be  delivered 
up  to  complainant  in  the  cross-bill  to  be  destroyed,  and  that 
complainant  might  have  such  other  and  further  relief  as 
the  nature  of  the  case  demanded.  An  answer  was  filed  to 
said  cross-bill  by  the  Bates  Machine  Company,  and  the  lat- 
ter afterward  filed  a  supplemental  and  amended  bill  making 
certain  additional  allegations  in  support  of  its  claim.  Upon 
a  trial  of  the  cause  the  court  entered  a  decree  dismissing 
the  original  bill  for  want  of  dfcjuity.  It  also  found  for  the 
complainant  in  the  cross-bill  and  enjoined  the  Bates  Machine 
Company  from  any  further  construction  or  work  upon  the 
machines  mentioned  therein,  as  being  under  contract  to 
other  parties  than  the  complainant  in  the  cross-bill; 
from  delivering  said  machines,  and  from  making,  or  making 
any  use  of,  the  same  or  like  machines.  It  was  further 
decreed  by  the  court  that  the  complainant  in  the  cross-bill 
was  the  owner,  both  in  law  and  in  equity,  of  patent  No. 
577,639,  which  is  the  patent  for  the  fence  machine  as  origi- 
nally designed,  No.  591,996,  the  patent  for  the  improved 
machine,  and  No.  561,193,  the  patent  for  the  woven  wire 
fence.  From  this  decree  the  Bates  Machine  Company  has 
appealed  to  this  court. 

The  first  question  presented  for  our  consideration  by  the 
record  in  this  case  is,  whether  the  contract  of  January  28, 
188S,  entered  into  between  Albert  J.  Bates,  W.  O.  Bates 
and  Joseph  Winterbothara,  who  subsequently  organized  the 
Bates  Machine  Company,  is  such  a  contract  as  a  court  of 
.equity  will  enforce  in  favor  of  the  said  company  against 
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Albert  J.  Bates.  The  law  is  well  settled  that  specific  per- 
formance of  a  contract  can  not  be  demanded  as  a  matter  of 
absolute  right  in  either  party,  but  that  applications  for  the 
same  rest  within  the  sound  legal  discretion  of  the  court 
hearing  the  case.  Inflexible  rules  can  not  be  laid  down  for 
the  exercise  of  this  power,  but  before  a  court  of  equity  will 
compel  the  specific  performance  of  a  contract  it  must  ap- 
pear that  it  is  founded  upon  a  good  and  valuable  considera- 
tion, and  is  reasonably  fair  and  just  in  all  its  parts. 

A  court  of  equity  will  not  lend  its  aid  to  give  a  party  the 
benefit  of  an  unreasonable  or  unjust  contract,  the  enforce- 
ment of  which  would  work  a  serious  hardship.  Hetfield  v. 
Willey,  105  111.  2S6;  22  Am.  Ency.  of  Law,  910. 

The  contract  provided  that  said  A.  J.  and  W.  O.  Bates 
should  "  put  in  their  entire  business,  book  accounts,  notes, 
machinery,  patterns,  stock,  etc.,  manufactured  and  unmanu- 
factured; also  all  patents  now  in  existence  and  all  inven- 
tions hereafter  made  by  either  the  said  A.  J.  or  W.  O. 
Bates."  It  was  further  provided  therein  that  A.  J.  and  W. 
O.  Bates  should  "  devote  their  energies  and  inventions  to 
the  business,  same  as  they  are  now  doing."  The  contract 
constituted  in  effect  an  agreement  on  the  part  of  A.  J.  and 
"W.  O.  Bates  to  assign  to  the  corporation  proposed  to  be 
formed  any  inventions  they  might  thereafter  make.  It 
was  without  limit  as  to  time,  and  was  an  attempt  to  secure 
to  the  corporation  the  result  of  all  the  future  labors  and  in- 
vestigations of  the  parties  named,  so  far  as  inventions  were 
concerned.  Such  attempts  to  bind  all  future  products  of  a 
man's  brain  are  not  regarded  favorably  by  the  courts. 

The  United  States  and  State  courts,  it  maybe  said,  draw 
broad  distinctions  between  an  obligation  to  assign  inven- 
tions or  improvements  upon  an  existing  thing,  which  the  as- 
signor has  already  assigned,  and  a  mere  obligation  to  assign, 
in  gross,  inventions  of  any  kind  and  character  whatsoever, 
thereafter  made.  In  the  former  case  the  courts  have  as  a 
rule  sustained  the  contract.  This  is  well  illustrated  by  the 
case  of  Berkery  Mfg.  Co.  v.  Jones,  71  Conn.  143,  the  opinion 
in  which  is  cited  at  length  by  counsel  for  appellant.    In  that 
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case  the  defendant,  Jones,  entered  into  a  written  agreement 
with  the  plaiptiff,  the  Berkery  Manufacturing  Company,  to 
assign  to  it  all  his  right,  title  and  interest  in  and  to  the  three 
inventions  mentioned  in  the  agreement;  Jones  also  agreed 
that  if  at  any  time  in  the  future, during  the  life  of  said  corpo- 
ration, he  "  should  discover  or  invent  any  other  or  further 
improvement  in  said  improvements  specified  in  said  letters 
patent,  already  issued  and  pending,  or  any  invention  or  im- 
provement in  any  other  article  which  said  corporation  is 
engaged  in  manufacturing,"  he  would  assign  the  same  to 
the  corporation,  "  so  that  all  right,  title  and  benefit  to  the 
same  shall  inure  to  said  corporation  and  its  successors  with- 
out cost  or  charge  of  any  kind  to  said  corporation  for  the 
same."  It  appears  that  after  the  contract  was  made,  during 
the  life  of  the  corporation,  and  while  it  was  engaged  in  the 
manufacture  and  sale  of  ball-cock  valves,  Jones  invented 
a  new  and  useful  improvement  in  the  same,  to  secure  which 
a  patent  was  issued  to  him,  and  the  question  was  whether 
that  invention  came  within  the  obligation  of  his  written 
agreement.  It  was  held  that  the  invention  was  an  improve- 
ment in  the  article  which  the  corporation  was  engaged  in 
making,  and  which  it  was  especially  organized  to  make  and 
sell,  and  that  therefore  the  invention  in  question  clearly 
came  within  the  class  which  he  had  agreed  to  assign.  The 
contract  was  accordingly  sustained. 

In  that  case  the  agreement  was  limited  to  inventions 
made  during  the  life  of  the  corporation,  and  to  improve- 
ments upon  patents  already  issued  or  pending,  and  to  inven- 
tions and  improvements  upon  articles  which  the  corporation 
was  engaged  in  manufacturing.  There  are  no  such  limita- 
tions in  the  contract  in  question  in  this  case,  however,  and 
therefore  a  different  rule  applies.  In  the  case  of  Aspinwall 
Mfg.  Co.  v.  Gill,  32  Fed.  Rep.  697,  it  was  said  by  Mr.  Jus- 
tice Bradley,  of  the  Supreme  Court  of  the  United  States, 
then  sitting  at  the  Circuit,  where  the  question  arose  con- 
cerning an  agreement  covering  future  inventions  without 
limitations  or  -qualifications,  that  u  a  naked  assignment  or 
agreement  to  assign,  in  gross,  a  man's  future  labors  as  an 
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author  or  inventor — in  other  words,  a  mortgage  on  a  man's 
brain,  to  bind  all  his  future  products — does  not  address 
itself  favorably  to  our  consideration." 

In  Palace  Stock  Car  Co.  v.  Stable  Car  Line,  142  111.  315, 
it  was  said  by  the  Supreme  Court  of  this  State,  in  speaking 
of  an  agreement  to  assign  future  inventions,  "  we  but  hold 
with  other  courts  when  we  say  that  an  agreement  to  assign, 
in  gross,  the  results  of  an  inventor's  future  labors  and 
investigations  should  not  be  liberally  construed  as  against 
such-  inventor,"  and  the  court  thereupon  cites  approvingly 
the  case  of  Aspinwall  Mfg.  Co.  v.  Gill,  above  referred  to. 

The  same  question  was  involved  in  the  case  of  McFarland 
v.  Stanton  Mfg.  Co.,  53  N.  J.  Eq.  649.  In  that  case  the 
language  of  the  contract  contained  a  provision  for  the  as- 
signment of  future  inventions  as  follows: 

"  Including  all  letters  patent  of  the  United  States  now 

f  ranted  or  applied  for,  for  the  same,  or  that  may  hereafter 
e  applied  for,  including  any  and  all  improvements  for  or 
about  the  same  or  pertaining  to  the  art  of  naphtha  soap 
making." 

In  the  opinion  it  was  said  by  the  court : 

"  The  assignment  of  future  improvements  upon  a  machine 
in  connection  with  the  assignment  of  the  patent  for  such 
machine  is  valid.  A  naked  agreement  to  assign  in  gross  a 
man's  future  labors  as  an  inventor  is  not  good.  But  where 
a  man  purchases  a  particular  invention,  secured  by  patent, 
which  is  open  to  indefinite  improvement,  he  may  stipulate 
for  the  sale  of  future  improvements  he  may  make  upon  it. 
The  subsequent  patent,  to  be  within  the  terms  of  the  con- 
tract, must  be  an  improvement  upon  the  original  invention." 

It  appeared  from  the  evidence  that  the  book  accounts, 
machinery,  etc.,  which  the  Bates  Brothers  turned  over  to 
the  corporation,  were  inventoried  at  about  $10,000,  and  that 
Winterbothaui  put  in  $10,000  in  money.  The  Bates  Brothers 
contributed  one-half  of  the  assets  of  the  enterprise  and 
received  one-half  of  the  stock  of  the  corporation,  Winter- 
botham  contributing  the  other  half  of  the  assets  and  receiv- 
ing the  other  half  of  the  stock.  A.  J.  Bates  was,  by  the 
contract,  to  be  appointed  secretary  and  treasurer,  with  a 
salary  of  $1,200  for  the  first  year  and  $1,500  for  the  second 
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year,  "  provided  business  pays  fifteen  per  cent  or  over  from 
its  organization,"  and  W.  O.  Bates  was  to  be  superintendent, 
with  the  same  salary.  A.  J.  and  W.  O.  Bates  were  also  to 
u  devote  their  energies  and  inventions  to  the  business,  the 
same  as  they  are  now  doing."  There  was  nothing  in  the 
contract  to  bind  the  company  to  retain  them  as  officers  or 
pay  them  salaries  after  the  second  year.  At  the  end  of 
that  time  they  could  be  deprived  of  both  their  offices  and 
salaries;  yet  if  the  contract  was  a  valid  one  they  must  still 
devote  their  energies  and  inventions  to  the  business  to  the 
same  extent  as  before.  There  was  no  consideration  for  this 
undertaking  on  their  part,  no  counter  undertaking  on  ,the 
part  of  Winterbotham,  and  it  was  therefore  entirely  lacking 
in  mutuality. 

We  are  consequently  of  opinion  that  the  complainant  in 
the  original  bill  is  not  entitled  to  a  specific  performance  of 
said  contract  against  A.  J.  Bates  in  regard  to  the  patents  in 
controversy, for  the  reason  that  in  such  respect  it  was  unrea- 
sonable and  wanting  in  mutuality,and  its  enforcement  would 
work  a  serious  hardship  on  him.  The  court  below  therefore 
properly  dismissed   the  original   bill   for  want  of  equity. 

But  even  if  the  contract  was  a  good  and  valid  one,  as 
between  the  Bates  Brothers  and  Winterbotham,  could  it  in 
equity  be  enforced  as  against  Robinson  and  The  Consoli- 
dated Steel  and  Wire  Company  ?  The  patents  with  which 
they  are  concerned  are  No.  561,193,  for  the  woven  wire 
fence,  and  Nos.  577,639  and  591,996,  which  are  the  patents 
on  the  original  machine  to  manufacture  such  fence  and  the 
improvement  thereon.  Robinson  testified  that  he  had  for 
several  years  prior  to  the  time  he  made  the  contract  with 
A.  J.  Bates  of  May  30, 1895,  been  talking  to  the  officers  of 
the  Consolidated  and  trying  to  get  them  to  go  into  the 
woven  wire  fence  business  "as  the  coming  business,"  but 
that  they  did  not  take  kindly  to  his  remarks;  that  he  also 
talked  with  A.  J.  Bates  about  "  woven  wire  fence  and  a 
machine  to  make  it  fast  and  cheap;"  that  finally  Bates 
came  to  him  and  said  he  had  in  his  mind  a  plan  for  such  a 
fence  and  a  machine  to  build  it;  that  he  examined  the  fence 
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and  soon  afterward  went  into  the  contract  with  Bates 
above  referred  to.  A.  J.  Bates  testified  to  conversations 
with  Robinson  concerning  the  matter,  and  that  prior  to  the 
making  of  said  agreement  with  Robinson  he  had  never 
designed  or  invented  a  woven  wire  fence,  or  machine  for 
making  the  same.  This  testimony  is  not  contradicted.  As 
a  result  of  the  conversations  between  Robinson  and  A.  J. 
Bates  the  agreement  of  May  30,  1895,  was  entered  into  pro- 
viding for  the  formation  of  the  "  Standard  "  corporation, 
for  the  purpose  of  manufacturing  and  marketing  woven 
wire  fence,  for  the  patenting  of  the  design  for  the  fence  and 
a  machine  for  manufacturing  the  same  at  the  expense  of 
Bates,  for  the  manufacturing  of  said  machine  at  the  expense 
of  Robinson,  and  for  the  assignment  of  all  patents  and 
designs  of  said  corporation  when  formed. 

There  is  no  evidence  that  Robinson  knew  of  the  contract 
of  January  28, 1888,  between  the  Bates  Brothers  and  Win- 
terbotham,  and  there  was  no  reason  why  he  could  not  have 
entered  into  the  contract  he  did  with  A.  J.  Bates.  The 
suggestion  as  to  the  making  of  woven  wire  fence  came 
from  Robinson,  and  he  had  a  right  to  employ  Bates  to  make 
a  design  for  the  same  and  a  machine  to  construct  it.  It 
was  entirely  proper  for  Robinson  to  contract  for  this  work, 
with  the  understanding  that  it  should  belong  to  the  pro- 
posed corporation  when  completed.  The  order  for  the  con- 
struction of  the  fence  machine  of  May  28,  1895,  was  signed 
by  Robinson,  who  agreed  to  pay  for  all  the  work,  and  con- 
tained a  provision  that  all  patterns  and  designs  were  to  be 
delivered  to  him  as  his  exclusive  property,  and  that  no 
machine  or  machines  for  making  such  fence  were  to  be  made 
for  any  other  parties  without  his  written  consent.  This 
order  was  accepted  by  the  Bates  Machine  Company  through 
A.  J.  Bates,  its  secretary,  who,  it  is  conceded,  had  the 
power  to  make  oontracts  for  such  company. 

A.  J.  Bates  testified  that  his  brother,  who  had  charge  of 
the  work  constructed  by  the  company,  entered  the  order  in 
the  book  himself;  that  the  latter  knew  A.  J.  Bates  was 
negotiating  with  Robinson,  but  made  no  complaint  what- 
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ever  about  the  terms  of  the  contract,  and  was  satisfied  and 
glad  to  get  the  work;  that  he  said  nothing  about  the  con- 
tract being  unusual. 

W.  O.  Bates  testified  that  Robinson  told  him  he  had 
decided  to  give  the  Bates  Machine  Company  the  order,  and 
he  hoped  "  we  would  do  all  we  could  to  rush  it  for  him  as 
soon  as  possible."  "  I  told  him  we  would  do  all  we  possibly 
could  to  build  it  as  soon  as  possible."  W.  O.  Bates  further 
testified  that  he  complained  to  A.  J.  Bates  about  the  order, 
but  his  only  objection  seemed  to  be  a  fear  that  under  it  the 
company  would  not  be  entitled  to  build  all  the  machines 
Robinson  might  want.  It  does  not  appear  that  he  made 
any  objection  to  Robinson's  ownership  of  the  patterns, 
designs,  or  machine.  The  expenses  connected  with  the 
construction  of  the  machine  were  charged  to  and  paid  by 
Robinson.  For  a  time  even  the  services  of  A.  J.  Bates 
were  charged  to  Robinson,  but  when  this  was  discovered 
by  Bates  he  complained  of  that  charge,  for  the  reason  that 
he  was  interested  in  the  Standard,  and  the  charge  was 
withdrawn.  It  also  appears  that  Robinson  was  charged 
for  the  services  of  one  Hutchins,  a  former  solicitor  of  pat- 
ents, who  was  then  in  the  employ  of  the  Bates  Machine 
Company,  who  made  the  drawings  for  the  patent  of  the 
machine,  and  drew  the  specifications  for  both  patents.  It 
is  not  reasonable  to  suppose  that  if  the  Bates  Machine 
Company  expected  to  claim  the  patents  it  would  charge 
Robinson  for  the  services  of  its  draughtsman  in  making 
these  drawings  and  specifications. 

The  first  fence  designed  by  Bates  proved  a  failure,  and 
the  machine  for  making  the  same,  the  work  upon  which ' 
had  been  paid  for  by  Robinson,  and  was  nearly  completed, 
was  abandoned.  No  new  order  in  writing  seems  to  have 
been  given  for  the  second  machine,  but  A.  J.  Bates  made 
entries  Nos.  7072,  7073  and  7074,  above  referred  to,  upon 
appellant's  order  book,  for  drawings,  patterns,  castings  and 
machine  work  "for  woven  wire  fence  machine."  He  testi- 
fied that  he  entered  these  orders  merely  to  separate  the 
cost  of  the  new  machine  from  the  old  one,  and  to  divide 
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the  cost  of  the  different  classes  of  work  on  the  new  one. 
The  work  appears  to  have  been  prosecuted  under  the  terms 
of  the  original  order  of  May  28,  1895.  In  the  meantime 
the  Consolidated  had  purchased  the  interest  of  Kobinson, 
A.  J.  Bates  and  the  Standard  in  and  to  said  inventions,  and 
contracted  to  pay  A.  J.  Bates  a  salary  for  his  services,  which 
fact  was  known  to  appellant  through  its  officers.  Not- 
withstanding this  knowledge,  appellant  continued  the  work 
of  manufacturing  said  machine  and  receiving  pay  therefor. 
Whether  the  order  for  the  machine  which  was  made  to 
construct  the  successful  fence  is  to  be  treated  as  part  of 
and  a  continuation  of  the  original  order,  or  as  a  new  and 
independent  order,  is,  in  our  opinion,  unimportant,  so  far  as 
the  Consolidated  is  concerned.  In  either  event  the  various 
facts  and  circumstances  in  evidence,  above  referred  to, 
e3top  appellant  from  claiming  the  patents,  as  against  said 
company. 

It  may  be  further  noted  that  the  first  fence  was 
tested  and  found  worthless  about  the  20th  of  December, 
1895;  that  thereupon  A.  J.  Bates  proceeded  to  make  other 
designs,  and  that  the  entries  on  the  order  book  of  the  Bates 
Machine  Company,  in  reference  to  the  same,  were  made 
January  7, 1896.  Previous  to  that  time,  at  a  special  meet- 
ing of  the  directors  of  the  Bates  Machine  Company,  held 
September  25,  1895,  only  a  few  days  after  the  Standard  had 
sold  out  to  the  Consolidated  and  A.  J.  Bates  had  become  an 
employe  of  the  latter,  said  Bates  resigned  his  office  as  secre- 
tary and  treasurer  of  the  Bates  Machine  Company,  was  ap- 
pointed consulting  engineer  at  a  much  smaller  salary,  and 
thereafter  appears  to  have  devoted  himself  to  the  completion 
of  said  patents  under  his  contract  with  the  Consolidated. 

W.  O.  Bates  was  elected  secretary  and  treasurer  in  his 
place.  This  arrangement  very  materially  changed  the  rela- 
tions of  the  parties  provided  for  by  the  original  contract  be- 
tween the  Bates  Brothers  and  Winterbotham,  and,  if  it  did 
not  constitute  a  virtual  abandonment  of  the  same,  was  such 
a  change  as  to  render  it  unreasonable  that  the  Bates  Ma- 
chine Company  should  thereafter  be  permitted  to  enforce  it 
in  the  manner  it  is  sought  to  be  enforced  in  this  suit. 
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It  is  said  that  the  Consolidated'is  not  an  innocent  pur- 
chaser of  said  patents,  and  should  not  be  held  to  be  enti- 
tled to  them,  for  the  reason  that  it  paid  the  second  $40,000 
provided  by  its  contract  with  the  Standard,  A.  J.  Bates  and 
Robinson  after  notice  was  served  upon  it,  by  the  Bates  Ma- 
chine Company,  of  its  claim  to  the  same.  The  machine  had 
been  completed  on  June  12,  1896,  while  this  notice  was  not 
served  upon  the  Consolidated  until  July  3d  following,  when 
the  test  of  the  machine  was  in  progressl  Up  to  that  time 
the  Bates  Machine  Company  had  made  no  claim  to  the 
patents,  while  it  had  permitted  Robinson  and  the  Consoli- 
dated to  pay  large  suras  for  the  construction  of  the  ma- 
chine. The  Consolidated  had  also  paid  $40,000  and  incurred 
other  debts  under  the  same  contract,  which  included  the 
sale  to  them  of  the  patents.  It  would  not  be  equitable  to 
permit  the  Bates  Machine  Company  to  receive  pay  for  its 
work  from  parties  who,  to  its  knowledge,  claimed  the  pat- 
ents, and  when  the  work  was  done,  for  the  first  time,  set  up 
its  claim.  It  had  by  its  actions  already  estopped  itself  as 
against  the  Consolidated  from  claiming  the  patents. 

We  are  therefore  of  opinion  that  the  cross-bill  of  the  Con- 
solidated Steel  and  Wire  Company  was  properly  sustained, 
and  that  there  was  no  error  in  the  decree  in  reference 
to  the  same. 

For  the  reasons  above  given,  the  decree  of  the  Circuit 
Court  will  be  affirmed. 


Serena  Luther  v.  Henry  Luther. 

1,  Divorce— Proofs  Must  Sustain  the  Bill.—  In  a  suit  for  divorce, 
where  the  evidence  is  conflicting  and  the  preponderance  is  not  with  the 
complainant,  the  allegations  of  the  bill  can  not  be  said  to  be  sustained 
and  it  is  properly  dismissed. 

Divorce. —Error  to  the  Circuit  Court  of  Iroquois  County;  the  Hon. 
Robert  W.  Hjlscher,  Judge,  presiding.    Heard  in  this  court  at  the 
October  term,  1809.    Affirmed.    Opinion  filed  February  1, 1900. 
VouLXXXVU  it 
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Morgan  &  Orkbaugh,  attorneys  for  plaintiff  in  error. 

J.  W.  Kern,  attorney  for  defendant  in  error. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

This  was  a  bill  for  divorce,  filed  by  plaintiff  in  error 
against  her  husband,  the  defendant  in  error,  charging  him 
with  extreme  and  repeated  cruelty. 

The  bill  charged  that  soon  after  their  marriage,  defendant 
in  error  commenced  a  systematic  course  of  persecution  and 
ill-treatment  toward  plaintiff  in  error,  which  has  continued 
throughout  their  married  life,  and  further  alleged  four 
separate  and  distinct  acts  of  physical  violence  committed 
by  defendant  in  error  upon  her  person.  Upon  the  hearing 
the  court  below  entered  a  decree  dismissing  the  bill  for 
want  of  equity,  and  dissolving  a  temporary  injunction  which 
had  been  previously  granted.  Upon  the  trial,  plaintiff  in 
error  testified  to  five  acts  of  violence  committed  against  her 
by  defendant  in  error.  The  acts  testified  to  by  her  were  of 
different  degrees  of  seriousness,  only  one  of  them  being  suffi- 
ciently grave  to  cause  her  any  noticeable  degree  of  physical 
pain.  Upon  every  occasion  but  one,  when  the  difficulties 
are  alleged  to  have  occurred,  the  two  were  alone  together, 
and  the  act  of  violence  is  affirmed  by  plaintiff  in  error  and 
denied  by  defendant  in  error.  The  one  act  to  which  there 
were  witnesses  is  the  most  serious  one  complained  of.  On 
that  occasion  Mrs.  Luther  testified  that  she  wished  to  put 
one  of  the  children  to  bed,  and  upon  attempting  to  take  it  for 
that  purpose  Mr.  Luther  seized  her  by  the  wrists,  twisted 
her  arms  and  pushed  her  into  a  corner  of  the  room;  that 
the  force  used  by  him  was  such  as  to  discolor  the  flesh  of 
her  wrist  and  render  her  arm  lame  for  three  days.  On  the 
other  hand,  Mr.  Luther  testified  that  his  wife  insisted  upon 
taking  the  child  to  bed  at  once;  that  he  remonstrated  with 
iier  and  attempted  to  detain  it  because  he  had  given  the 
child  permission  to  sit  up  a  while  after  supper;  that  she 
thereupon  caught  him  by  the  throat,  leaving  the  imprint  of 
her  finger  nails  across  it,  and  when  forced  to  let  go  struck 


Second  District — October  Term,  1899.     243 

Luther  v.  Luther. 

at  his  face  with  her  fist.  A  witness,  Howard  Russell,  who 
stood  outside  of  the  house,  corroborated  Mrs.  Luther  to  some 
extent,  stating  that  he  guessed  Luther  struck  her,  "  from  the 
looks  of  things,"  while  a  young  man,  Bert  Miner,  who  was 
with  Russell,  substantially  corroborated  Mr.  Luther's  state-, 
ment,  and  testified  to  seeing  a  red  mark  on  the  latter's  neck 
after  the  trouble  was  over.  The  only  other  witness  to  this 
transaction  was  Miss  £ade,  a  sister  of  Mrs.  Luther,  who 
was  at  work  in  the  kitchen  adjoining  when  the  trouble 
occurred.  She  testified  that  her  sister  had  told  her  she  was 
going  to  put  the  child  to  bed  and  that  she,  witness,  thought 
he  would  object  to  the  child  going  to  bed,  as  he  had  said 
so  before;  that  the  door  was  open  between  the  kitchen  and 
sitting  room,  and  that  she  saw  him  grab  his  wife  by  the 
wrist  and  push  her  in  the  corner;  that  she,  witness,  imme- 
diately went  in  and  said,  "I  saw  it  all." 

It  appears,  however,  from  the  testimony  of  two  witnesses, 
that  Miss  Eade  had  said  in  their  presence  that  she  had  come 
ti  this  country  for  a  purpose,  and  when  she  went  away  she 
would  take  her  sister  with  her.  It  also  appears  from  the 
testimony  of  another  witness,  Mrs.  Foreman,  that  after  this 
occasion,  and  shortly  before  the  separation,  Mrs.  Luther  told 
her  that  her  husband  had  never  struck  her,  but  that  she 
hoped  he  would,  so  that  she  would  have  ground  for  a  divorce. 
There  can  be  no  doubt  but  that  the  married  life  of  this 
couple  was  an  unhappy  one,  and  it  is  probable  that  they  had 
long  ceased  having  any  considerable  regard  for  each  other, 
but  we  can  not  say  from  the  evidence  that  Mr.  Luther  was 
entirely  responsible  for  this  condition  of  affairs. 

It  appears  Mrs.  Luther  was  accustomed  to  go  to  parties 
and  entertainments  and  remain  out  late  at  night  without 
his  consent  and  against  his  objection;  that  her  conduct  with 
another  man,  concerning  whom  there  had  been  trouble 
between  herself  and  her  husband,  was  so  indiscreet  as  to 
have  become  the  general  talk  of  the  neighborhood,  and  that 
her  husband  had  been  notified  of  that  fact. 

It  therefore  appears  that  she  was  not  without  fault  on 
her  part,  and  that  she  was  at  least  equally  to  blame  with 
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her  husband  for  the  difficulties  which  arose  between  them. 
Some  of  the  evidence,  indeed,  tends  to  show  an  intention 
on  her  part  to  provoke  trouble  in  order  that  she  might  get 
a  divorce.  However  that  may  be,  it  is  sufficient  to  say  that 
the  evidence  in  the  case  was  conflicting  and  the  preponder- 
ance does  not  appear  to  have  been  with  the  plaintiff  in  error. 
The  judge  who  heard  the  case  and  saw  the  witnesses  upon 
the  trial  in  the  court  below,  was  of  the  opinion  the  alle- 
gations of  the  bill  were  not  sustained,  and  we  discover  in 
the  record  no  reason  for  disturbing  his  findings. 
The  decree  of  the  Circuit  Court  will  be  affirmed. 


U.  J.  Trimble,  Adm.,  v.  Juda  Wheeler. 

1 .  Evidence—  Unexecuted  Leases,  When  Admissible,— A  written  lease 
prepared  by  the  parties,  but  not  executed  by  them,  is  competent  evi- 
dence, and  properly  admitted  for  the  purpose  of  showing  what  the  parties 
considered  the  fair  rental  value  of  the  premises  described  in  it. 

Assumpsit,  for  services,  etc.  Appeal  from  the  Circuit  Court  of 
Bureau  County;  the  Hon.  Charles  Blanchard,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1899.  Affirmed.  Opinion  filed 
February  1,  1900. 

Eckels  &  Kyle,  attorneys  for  appellant, 

Scott  &  Davis,  attorneys  for  appellee. 

Mb.  Justice  Hiobee  delivered  the  opinion  of  the  court. 

This  suit  arose  upon  a  claim  for  $798  presented  by  appel- 
lee in  the  County  Court  of  Bureau  County  against  the 
estate  of  her  mother.  Mary  Brewer,  deceased,  for  "  extra  care 
and  keeping  "  from  April  1,  188S,  to  August  30,  1894. 

The  county  judge  having  been  of  counsel  for  claimant 
this  cause  was  certified  to  the  Circuit  Court  and  there  tried 
by  a  jury.  There  was  a  verdict  for  the  claimant  for  $339, 
and  a  motion  for  a  new  trial  having  been  denied,  judgment 
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was  entered  for  that  amount.  Appellant,  who  was  the 
agent  of  deceased  from  1884  until  her  death  in  1894,  and  is 
now  administrator  of  her  estate,  testified  that  he  made  a 
contract  with  claimant  and  her  husband  to  take  care  of  Mrs. 
Brewer  for  the  use  of  the  latter's  house  and  twenty-seven, 
and  one-half  acres  of  land  which  she  owned,  the  rental  value 
of  which  was  about  $  15  a  month.  Claimant,  on  the  contrary, 
denied  that  such  a  contract  was  made.  It  is  not  denied 
that  during  the  time  covered  by  the  claim,  appellee  took 
care  of  and  supported  deceased.  The  latter  was  an  old 
woman,  partially  disabled,  and  it  is  clear  from  the  evidence 
that  for  at  least  a  part  of  the  last  years  of  her  life,  it  was 
worth  much  more  to  care  for  her  than  the  use  of  the  house 
and  land.  The  evidence,  both  as  to  the  making  of  the  con- 
tract and  the  value  of  the  services  rendered  by  complain- 
ant, was  conflicting,  but  we  think  it  was  sufficient  to  sup- 
port the  verdict  and  that  substantial  justice  has  been  done. 

It  appeared  from  the  evidence  that  prior  to  the  time 
appellee  and  her  husband  moved  upon  the  premises  in  ques- 
tion, the  latter  had  a  conversation  with  appellant  concerning 
the  renting  of  the  same,  offering  to  give  therefor  the  sum 
of  $12  a  month.  Appellant,  after  having  consulted  with 
Mrs.  Brewer,  agreed  to  the  terms  proposed  and  drew  up  a 
written  lease  to  that  effect,  which  he  afterward  submitted 
to  appellee  and  her  husband.  Some  further  conversation, 
however,  took  place  between  the  parties  at  that  time  and 
the  lease  was  not  signed.  This  unsigned  lease  was  offered 
in  evidence  by  appellee  and  admitted  by  the  court  against 
the  objection  of  appellant.  The  latter  insists  that  in  ad- 
mitting the  lease  the  court  erred.  We  think  the  lease  was 
competent  evidence  and  properly  admitted  for  the  reason 
that  it  was  prepared  by  appellant  as  agent  of  Mrs.  Brewer 
and  tended  to  show  what  the  parties  considered  the  fair 
rental  value  of  the  premises. 

We  find  in  the  record  no  reason  for  reversing  this  judg- 
ment, and  it  is  therefore  affirmed. 
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Francis  Egan,  Adm.  de  bonis  non,  etc.,  v.  Mima  B.  Clark. 

1.  Administration  op  Estates— Duty  of  Administrators,- -It  is 
the  duty  of  an  administrator  to  attempt  to  collect  the  debts  apparently 
due  the  estate,  and  not  to  resist  their  collection  by  setting  up  defenses 
against  them.  He  should  not  depreciate  the  estate,  but  seek  to  col- 
lect its  assets,  leaving  its  apparent  debtors  to  present  their  defenses,  if 
any. 

2.  Same— Duty  in  Relation  to  Bad  Debts. — An  administrator  is  not 
required  to  waste  the  estate  in  attempts  to  collect  bad  debts,  or  where 
it  is  clear  a  perfect  defense  exists,  but  he  must  act  in  the  utmost  good 
faith  to  the  estate. 

Administration  of  Estates.— Appeal  from  the  Circuit  Court  of  Lee 
County;  the  Hon.  James  S.  Baume,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1899.    Affirmed.    Opinion  filed  April  6, 1900. 

0.  H.  Woosteb  and  Morrison  &  Beth  e a,  attorneys  for 
appellant. 

Barge  &  Barge,  attorneys  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Francis  Egan,  administrator  of  the  estate  of  Helen  Egan, 
deceased,  filed  his  final  report  as  such  in  the  County  Court 
of  Lee  County.  Mima  Barrie  Clark,  a  daughter  and  heir  at 
law  of  deceased,  filed  objections  thereto,  only  one  of  which 
is  involved  in  this  appeal.  That  objection  was  that  the 
administrator  had  not  charged  himself  with  a  certain  judg- 
ment for  $2,580.64,  and  interest  thereon,  recovered  by  Eliza- 
beth Barrie  against  Alfred  H.  Egan  and  Michael  Egan  in 
the  Circuit  Court  of  Lee  County,  and  afterward  assigned 
by  Elizabeth  Barrie  to  Helen  Egan.  The  County  Court 
overruled  the  objection.  Mrs.  Clark  appealed  to  the  Cir- 
cuit Court,  where,  on  a  hearing,  the  objection  was  sustained, 
and  the  administrator  was  ordered  to  proceed  to  collect 
the  judgment.  From  that  order  the  administrator  prose- 
cutes this  appeal. 

In  1872  Helen  Barrie  was  a  widow,  having  children,  and 
among  them  appellee  and  Elizabeth  Barrie;  and  Michael 
Egan  was  a  widower,  having  children,  and  among  them 
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Alfred  H.  Egan.  In  that  year  Michael  Egan  and  Helen 
Barrie  were  united  in  marriage.  Before  that  marriage 
Michael  conveyed  a  number  of  tracts  of  land  and  town  lots 
owned  by  him  to  his  children.  In  1877  Alfred  borrowed 
$1,700  of  his  stepmother,  and  gave  therefor  a  promissory 
note  signed  by  himself  as  principal,  and  by  his  father, 
Michael,  as  surety.  Thereafter  Mrs.  Egan  assigned  the  note 
to  her  daughter  Elizabeth  Barrie,  and  a  suit  in  the  name  of 
the  latter  was  brought  thereon  against  Michael  and  Alfred  in 
the  Circuit  Court  of  Lee  County,  and  the  judgment  here  in 
controversy  was  rendered  against  the  defendants  by  default. 
Afterward  Elizabeth  Barrie,  being  mortally  ill,  assigned 
said  judgment  to  her  mother,  Helen  Egan.  Mrs.  Egan 
afterward  died.  Francis  Egan,  brother  of  Michael  Egan, 
was  appointed  administrator.  He  did  not  collect  this  judg- 
ment. The  main  question  presented  is  whether  he  should 
be  compelled  to  do  so. 

The  administrator  resists  solely  on  the  ground  that  before 
the  suit  was  brought  in  the  name  of  Elizabeth  Barrie  upon 
the  note,  the  note  itself  was  paid  by  the  conveyance  of  a 
certain  tract  of  forty-three  acres  of  land,  called  "  the  Was- 
son  forty."  This  was  one  of  the  tracts  which  Michael 
deeded  to  his  children  before  his  second  marriage.  In  1882 
and  1883  the  children  of  Michael  Egan  deeded  several  of 
said  tracts  to  James  Taylor  (a  relative)  and  Taylor  and  his 
wife  made  two  or  more  deeds  of  said  tracts  to  Helen  Egan. 
By  one  of  these  instruments,  executed  in  January,  1883, 
Taylor  and  his  wife  conveyed  the  Wasson  forty  to  Helen 
Egan;  and  it  is  claimed  by  the  administrator  that  the  Was- 
son forty  was  conveyed  to  Helen  Egan  in  payment  of  the 
$1,700  note,  but  that  Mrs.  Egan  afterward  caused  the  note 
to  be  put  in  judgment  in  her  daughter's  name  in  order  that 
it  might  be  collected  from  Alfred,  the  principal,  for  the 
benefit  of  Michael,  her  husband,  the  surety. 

It  is  the  duty  of  an  administrator  to  try  to  collect  debts 
apparently  due  the  estate,  and  not  to  resist  their  collection 
and  set  up  defenses  against  them.  He  should  not  depreci- 
ate the  estate  committed  to  his  trust,  but  should  seek  to 
preserve  and  collect  its  assets,  leaving  to  those  who  seem  to 
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be  its  debtors  the  task  of  bringing  forward  and  proving 
their  defenses,  if  any  they  have.  (2  Woerner's  American 
Law  of  Administration,  Sec.  324.)  The  administrator  is 
not  required  to  waste  the  estate  in  attempts  to  collect  bad 
debts,  or  demands  to  which  it  is  clear  a  legal  defense  exists, 
but  he  must  act  in  the  utmost  good  faith  to  the  estate. 
This  judgment  appeared  upon  its  face  to  be  a  valid  demand 
in  favor  of  the  estate*  and  the  administrator  had  within 
his  control  property  sufficient  to  at  least  partially  pay  it. 
The  claim  that  no  debt  was  in  existence  when  the  suit  was 
brought  and  judgment  was  rendered  came  from  interested 
sources,  and  the  administrator  should  have  tried  to  enforce 
the  judgment.  The  court  below  properly  directed  him  to 
do  so. 

When  we  first  decided  this  case  we  held  the  court  below 
erred  in  further  deciding  the  debt  was  not  paid,  and  requir- 
ing the  administrator  to  apply  upon  the  judgment  the  funds 
in  his  hands  as  Michael  Egan's  distributive  share  of  Helen 
Egan's  estate,  because  Michael  Egan  was  not  in  court  to 
defend  his  rights.  Upon  further  consideration  we  conclude 
that  position  untenable.  Section  112  of  the  administration 
act  requires  notice  to  the  heirs  before  the  County  Court  acts 
upon  a  final  report  of  an  administrator.  As  the  County 
Court  acted  upon  this  final  report,  the  presumption  is  that 
the  heirs,  including  Michael  Egan,  had  the  notice  without 
which  the  County  Court  was  not  authorized  to  act.  If  he 
had  notice,  he  had  the  opportunity  to  appear  and  protect 
his  interests  if  he  desired.  Indeed,  appellant  in  his  brief 
says,  "  the  issues  may  be  treated  as  though  Michael  and  A. 
II.  Egan  were  the  actual  parties  in  the  case."  The  grounds 
upon  which  we  originally  held  a  portion  of  the  order 
appealed  from  erroneous  were  therefore  untenable.  As  the 
judgment  was  entered  by  us  during  the  last  vacation  we 
conclude  it  is  within  our  power  to  correct  and  modify  it  at 
this  term. 

Did  the  court  below  rule  correctly  in  directing  the  appli- 
cation of  Michael  Egan's  distributive  share  of  the  estate  as 
a  payment  upon  the  judgment?  In  such  matters  the 
County  Court  acts  upon  equitable  principles.     Would  equity 
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grant  Michael  Egan  relief  against  this  judgment?  The 
Wasson  forty  was  conveyed  to  Helen  Egan  in  January, 
1883,  and  the  alleged  payment  was  by  that  conveyance.  On 
May  27, 1885,  Elizabeth  Barrie  brought  suit  against  Michael 
and  Alfred  H.  Egan  upon  the  note.  Summons  was  served 
upon  defendants  on  May  30,  1885.  They  did  not  defend. 
On  April  30,  18S6,  judgment  against  them  was  entered  for 
the  amount  of  the  note.  They  had  their  day  in  court, 
when  ail  the  facts  were  fresh  in  the  memory  of  all  parties, 
and  when  all  parties,  who  knew  the  facts,  were  living.  They 
did  not  avail  themselves  of  their  legal  right  to  plead  and 
prove  that  the  note  sued  upon  had  been  paid.  Three 
children  of  Michael  Egan  by  his  first  wife,  and  his  brother, 
the  administrator,  now  testify  to  conversations  with  Helen 
Egan,  which,  if  correctly  understood  and  reported,  tend 
strongly  to  show  the  deed  to  her  of  the  Wasson  forty,  paid 
the  note  in  question.  On  the  other  hand  James  Taylor 
(through  whom  the  title  passed  to  Helen  Egan)  and  his 
wife  testify  the  Wasson  forty  was  conveyed  to  Mrs.  Egan 
in  payment  of  other  specified  debts  of  Michael  and  Alfred. 
Even  if  equity  would  interfere  merely  because  of  pay- 
ment before  suit  brought,  it  would  be  very  dangerous 
to  allow  a  judgment  to  be  made  void  upon  such  proof. 
Conversations  had  years  before  may  easily  be  partially 
forgotten  or  misreported.  The  note  was  not  surrendered 
when  the  alleged  payment  was  made.  The  failure  to 
defend  is  inconsistent  with  the  supposed  payment.  The 
evidence  as  to  whether  the  Wasson  forty  was  deeded  to  pay 
this  note  or  other  debts  is  conflicting.  The  testimony  of 
the  administrator  is  inconsistent  with  a  letter  he  wrote  in 
1S96,  in  which  he  treated  the  judgment  as  valid  and  bind- 
ing upon  Michael  Egan.  The  judgment  was  recovered  in 
1S86.  This  attack  upon  it  seems  not  to  have  been  made  till 
1898,  after  Mrs.  Egan's  death.  Laches  should  now  prevent 
a  resort  to  equity  to  defeat  the  judgment.  But  a  court  of 
equity  will  not  enjoin  the  collection  of  a  judgment  merely 
upon  proof  the  debt  was  paid  before  the  suit  was  brought. 
It  must  further  appear  that  defendants  in  the  judgment 
were  prevented  by  fraud,  accident  or  mistake,  from  plead- 
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ing  the  payment  as  a  defense  in  that  action.  There  is  no 
such  proof  in  this  case.  Two  witnesses  testify  to  conversa- 
tions of  Helen  Egan,  tending  to  show  she  devised  the  plan 
to  put  the  note  in  judgment  in  order  to  compel  Alfred  to 
pay  it  for  the  benefit  of  Michael,  but  there  is  no  proof 
either  Michael  or  Alfred  were  parties  to  the  plan,  or  were 
in  any  way  misled,  deceived  or  prevented  from  pleading 
and  proving  the  payment.  We  are  of  opinion  a  court  of 
equity  would  not  interfere  in  behalf  of  Michael  or  Alfred 
H.  Egan  to  set  aside  the  judgment,  upon  the  proofs  in  this 
record.  There  is  therefore  no  equitable  reason  why  it 
should  not  be  enforced.  Our  former  judgment  will  accord- 
ingly be  so  modified  as  to  wholly  affirm  the  order  of  the 
Circuit  Court.     Order  affirmed. 


Robert  Dady  v.  James  M.  Condit. 

I  87      250 

ml04  607' 

s  104  5091  1.  Res  Ad  judicata— On  Second  Appeals,  —On  the  second  appeal 
from  the  trial  court  all  questions  considered  on  the  first  appeal  must  be 

I  87      250    regarded  as  res  adjudicata  in  the  subsequent  proceedings  in  the  case. 

|s209s  488  2.  Trials—  View  ing  the  Pre  mines. — In  estimating  the  damages  based 
upon  the  evidence  and  their  view  of  the  premises  in  question,  the  jury 
have  a  right  to  take  into  consideration  their  location,  situation  and  sur- 
roundings, as  seen  by  them  when  viewing  the  land. 

Assumpsit,  to  recover  damages  for  the  breach  of  a  written  contract 
for  the  sale  of  real  estate.  Appeal  from  the  Circuit  Court  of  Lake 
County;  the  Hon.  John  C.  Garver,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1899.  Affirmed.  Opinion  filed  February 
1,1900. 

George  W.  Brown  and  Cooke  &  Upton,  attorneys  for 
appellant. 

It  is  error  to  permit  the  jury  to  go  upon  and  view  other 
premises  than  those  in  controversy  in  the  suit.  And 
knowledge  of  such  improper  view  and  proceeding  with  the 
trial  thereafter  does  not  waive  the  error.  Tedens  et  al.  v. 
Sanitary  District,  149  111.  87. 
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Hoyne,  O'Connor  &  Hoyne,  attorneys  for  appellee. 

John  L.  Griffiths  and  Clarke  &  Clarke,  of  counsel. 

"Where  the  jury  viewed  the  premises  and  the  evidence  is 
conflicting,  the  court  will  not  disturb  the  verdict.  K.  I.  & 
P.  By.  Co.  v.  Leisy  Brew.  Co.,  17*  111.  547. 

Unless  it  is  so  manifestly  contrary  to  the  preponderance  of 
the  evidence  as  to  indicate  misconduct  on  the  part  of  the 
jury.    W.  Chicago  City  Ky.  Co.  v.  Chicago,  172  111.  198. 

Mr.  Presiding  Justice  Crabtree  delivered  the  opinion 
of  the  court.    ~ 

This  was  an  action  of  assumpsit  by  appellee  against 
appellant,  to  recover  damages  for  the  breach  of  a  written 
contract  for  the  sale  of  real  estate  near  the  city  of  Wauke- 
gan.  The  controversy  between  these  parties,  arising  out 
of  the  same  transaction,  was  before  us  on  a  former  appeal, 
when  the  contract  in  question  and  the  facts  relating  thereto 
were  fully  stated  and  considered.  Condit  v.  Dady,  56  111. 
App.  535;  see  also  Dady  v.  Condit,  163  111.  511. 

The  opinions  in  the  cases  cited  contain  a  full  statement 
of  the  contract  and  the  facts,  and  we  deem  it  unnecessary 
to  here  again  detail  them. 

The  declaration  in  this  case  contained  special  counts  upon 
the  contract  and  also  the  common  counts.  The  defendant 
pleaded  the  general  issue.  There  was  a  trial  by  jury  result- 
ing in  a  verdict  in  favor  of  appellee  for  $15,000.  The  plaint- 
iff entered  a  remittitur  for  $3,000  and  the  court  rendered 
judgment  against  the  defendant  for  $12,000,  after  overrul- 
ing a  motion  for  new  trial.  The  defendant  prosecutes  this 
appeal,  and  errors  are  assigned  as  to  the  rulings  of  the  court 
upon  the  admission  and  rejection  of  evidence  and  also  as 
to  its  action  on  the  instructions. 

It  appears  from  the  evidence  that  appellee  tendered  pay- 
ment according  to  the  contract,  and  also  the  mortgage  to 
secure  the  deferred  payments,  as  specified  therein,  and,  in 
short,  performed  all  that  was  required  of  him  to  be  done 
under  the  contract,  and  demanded  a  deed. 
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Appellant  absolutely  refused  to  carry  out  the  contract 
and  appellee  brought  this  suit  to  recover  damages. 

Appellant  then  brought  a  suit  in  equity  to  enjoin  the 
prosecution  of  the  suit  at  law,  in  which  he  set  up  charges  of 
fraud  in  procuring  the  contract,  and  we  think  all  the 
defenses  relied  on  in  this  suit. 

These  defenses  were  all  fully  considered  by  this  court 
and  by  the  Supreme  Court  in  the  cases  above  cited,  and  the 
controversy  was  decided  against  the  present  appellant,  and 
those  questions  must  now  be  regarded  as  res  adjudicata.  This 
being  so,  the  only  question  for  consideration  on  the  trial  of 
this  cause  was  as  to  the  plaintiff's  damages,  and  the  amount 
he  ought  to  recover.  This  was  a  question  of  fact  for  the 
jury,  and  unless  there  were  errors  of  law  committed  on  the 
trial  the  judgment  must  be  affirmed.  The  judgment  is 
large,  and  the  importance  of  the  case  has  demanded  and 
received  our  careful  consideration. 

We  fail  to  find  any  serious  errors  in  the  rulings  of  the 
court  on  the  introduction  or  rejection  of  evidence.  We  do 
not  deem  it  necessary  to  discuss  in  detail  the  various  points 
made,  as  no  important  principle  is  involved,  but  content 
ourselves  with  holding  that  there  was  no  reversible  error  in 
the  action  of  the  court  upon  the  evidence. 

The  first  instruction  complained  of  is  numbered  two  in  the 
series  given  for  the  plaintiff,  and  in  effect  tells  the  jury  that" 
they  should  estimate  the  damages  to  be  allowed  the  plaint- 
iff without  regard  to  what  amount  of  damages  might  have 
been  recovered  by  the  defendant  had  the  situation  of  the 
parties  been  reversed — that  is,  if  the  plaintiff  had  refused 
to  perform  and  the  defendant  had  brought  suit  to  recover 
damages  for  a  breach  of  the  contract  by  the  plaintiff.  It  is 
said  thi3  brings  into  the  case  an  issue  not  involved  in  the 
trial.  In  one  sense  this  may  be  true,  because  in  no  view  of 
the  case  could  Condit  have  recovered  any  damages  in  this 
suit,  but  nevertheless  we  think  the  instruction  contained  a 
correct  proposition  of  law,  and  it  was  not  error  to  give  it. 

Complaint  is  also  made  of  instruction  numbered  twelve, 
given  for  the  plaintiff.    During  the  trial  of  the  cause  the 
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jury  were  sent  out  to  view  the  premises,  under  the  author- 
ity of  Springer  v.  City  of  Chicago,  135  111.  552. 

Referring  to  this  view  of  the  premises,  the  court  gave  to 
the  jury  the  twelfth  instruction,  which  is  as  follows : 

"The  court  instructs  the  jury  that  the  jury  has  been 
allowed  to  go  out  upon  the  premises  in  question  for  the 
purpose  of  examining  the  location,  situation  and  general 
condition  of  the  premises,  and  the  situation,  location  and 
phvsical  conditions  of  other  property  in  the  neighborhood, 
referred  to  in  the  testimony.  In  arriving  at  the  verdict 
and  the  amount  of  damages,  you  should  give  plaintiff  in 
this  case  your  view  of  the  premises  in  evidence  in  the  case, 
but  such  view  is  only  admitted  for  the  purpose  of  throwing 
light  upon  the  value  of  the  premises  in  question  on  the  first 
day  of  August,  1891,  and  you  should  not  take  into  consid- 
eration your  view  for  any  other  purpose,  except  as  to  the 
general  location,  situation,  quality  and  condition  of  the 
premises  in  question,  and  the  situation,  quality  and  condi- 
tion of  other  premises  testified  about,  and  the  bearing  of 
such  things  upon  the  market  value  of  the  premises  in  ques- 
tion August  1,  1891." 

The  objection  made  to  this  instruction  is,  that  it  tells  the 
jury  they  were  allowed  to  view  the  situation,  location  and 
physical  conditions  of  other  property  in  the  neighborhood, 
referred  to  in  the  testimony.  It  is  claimed  that  this  was 
error,  and  the  case  of  Tedens  et  al.  v.  The  Sanitary  District, 
149  111.  87,  is  cited  as  sustaining  this  contention.  But  there 
is  no  evidence  in  the  record  before  us  that  the  jury  were 
taken  upon  or  permitted  to  view  any  other  land  than  that 
in  controversy  in  this  suit.  In  that  respect  the  case  is  dis- 
tinguishable from  the  Sanitary  District  case.  The  jury 
could  not  be  expected  to  view  the  land  in  controversy  with- 
out seeing  the  surrounding  lands,  and  they  were  not  bound 
to  close  their  eyes  as  to  the  location  and  quality  of  other 
lands  in  the  immediate  neighborhood.  This  was  said  iA  the 
case  cited,  and  we  understand  the  court  there  only  to  hold 
that  the  jury  had  no  right  to  go  upon  and  view  other  lands 
in  the  same  manner  and  with  the  same  purpose  as  they  did 
the  lands  in  controversy.  We  think  the  instruction  under 
discussion  simply  meant,  and  could  only  be  understood  by 
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the  jury  as  meaning,  that  in  estimating  the  damages  based 
upon  the  evidence  and  their  view  of  the  premises,  they  had 
a  right  to  take  into  consideration  their  location,  situation 
and  surroundings,  as  seen  by  them  when  viewing  the  land. 
If  so  understood,  and  we  think  the  jury  could  not  have 
understood  it  otherwise,  the  instruction  was  not  erroneous. 

We  think  the  thirteenth  instruction  is  not  subject  to  the 
objection  urged  against  it,  but  if  it  is,  the  defendant's 
thirty-fifth  instruction  is  subject  to  the  same  objection  and 
he  can  not  complain. 

The  instructions  asked  on  both  sides  were  numerous,  and 
it  would  too  greatly  extend  the  limits  of  this  opinion  to  dis- 
cuss every  objection  to  the  action  of  the  court  in  giving, 
modifying  or  refusing  them.  Suffice  it  to  say  we  think  the 
jury  were  fairly  and  fully  instructed  as  to  the  law  of  the 
case,  and  while  some  of  the  instructions  given  were  not 
entirely  free  from  criticism,  we  are  of  opinion  they  were  not 
sufficiently  erroneous  to  require  a  reversal  of  the  judgment. 

Finding  no  substantial  error  in  the  record,  the  judgment 
must  be  affirmed. 


The  People,  etc.,  for  the  use  of,  etc.,  v.  John  Courson 

et  al. 

1.  Practice— Order  of  Proofs.  — Where  the  acts  of  an  agent  are  relied 
upon  to  make  a  case,  proof  of  his  authority  should  be  made  before  evi- 
dence of  his  acts  are  admissible. 

2.  Same— -As  to  Proceeds  of  Writs  in  the  Hands  of  Other  Officers.— 
Where  a  constable  holds  a  justice's  execution  against  a  person  whose 
property  is  already  in  the  hands  of  the  sheriff  under  a  prior  execution 
from  the  Circuit  Court,  the  proper  practice  is  for  the  plaintiff  in  the 
justice's  execution  to  apply  to  the  Circuit  Court  for  a  rule  on  the  sheriff 
to  pay  to  the  constable,  after  satisfying  his  prior  writ,  the  amount  called 
for  by  his  execution. 

8.  Same— Proof  of  Acts  of  Agent  Before  Agency  Proven,  Not  Admis- 
sible.— It  is  improper  practice  to  admit  proof  of  the  acts  of  an  agent,  till 
the  agency  has  been  proven. 

Debt,  on  a  constable's  bond.  Appeal  from  the  Circuit  Court  of  Knox 
County;  the  Hon.  John  A.  Gray,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1899.    Affirmed.    Opinion  filed  February  1,  1900. 
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Marvin  T.  Robison  and  A.  J.  Boutelle,  attorneys  for 
appellant. 

Williams,  Lawrence  &  Welsh,  attorneys  for  appellees. 

Mb.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

Henry  A.  Swigert  issued  and  placed  in  the  hands  of  John 
Courson,  a  constable  of  Knox  county,  a  distress  warrant 
against  the  goods  of  Nellie  C.  Hall,  for  rent  in  arrear.  The 
goods  had  already  been  seized  by  the  sheriff  of  the  county 
under  an  execution  from  the  Circuit  Court  of  Knox  County, 
and  were  in  his  possession.  Courson  indorsed  upon  the 
warrant  what  may  be  called  a  paper  levy.  Such  further 
proceedings  were  had  before  a  justice  of  the  peace  that  a 
special  execution  was  issued  to  Courson  commanding  him 
to  sell  the  goods  so  supposedly  distrained.  Courson  retained 
the  special  execution  more  than  eighty  days,  and  Swigert 
then  brought  this  suit  before  a  justice  of  the  peace  upon  the 
constable's  official  bond  to  recover  the  sum  called  for  by 
said  execution,  under  Section  9  of  Article  16  of  Chapter  79 
of  the  Revised  Statutes.  The  justice  found  for  defendants, 
and  upon  appeal  to  the  Circuit  Court  a  trial  by  jury  was 
had,  and  a  verdict  rendered  and  judgment  again  entered 
for  defendants,  and  plaintiff  prosecutes  this  further  appeal. 

The  constable  claimed  he  retained  the  special  execution 
beyond  the  legal  time  for  its  return  by  the  direction  of 
Emanuel  L.  Swigert,  son  of  plaintiff,  and  that  Emanuel  was 
plaintiffs  agent  in  that  matter.  The  court,  against  objec- 
tions of  the  plaintiff,  permitted  proof  of  the  directions  given 
by  Emanuel  to  the  constable  before  there  was  proof  of  the 
agency.  This  was  improper  practice,  and  such  a  course 
tends  to  confusion  in  the  trial,  and  puts  into  the  minds  of 
the  jury  proof  which  can  not  be  readily  removed  if  the 
preliminary  proof  fails.  When  offered,  the  evidence  was 
incompetent,  because  it  did  not  then  appear  Emanuel  had 
authority  from  his  father,  and  the  objection  should  have 
beqn  sustained,  and  defendants  required  to  offer  their  pre- 
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liminary  proof  first,  in  a  due  and  orderly  manner.  Some 
of  the  proof  to  establish  the  agency  may  also  have  been 
incompetent.  But  it  finally  appeared  by  the  evidence  of 
plaintiff  and  his  son  that  each  time  Emanuel  visited  the 
constable  he  was  sent  by  plaintiff  to  convey  a  message  to 
the  constable  concerning  this  execution.  The  fact  of  agency 
was  therefore  established,  and  the  former  error  was  cured. 
Emanuel  denies  that  he  directed  the  constable  to  retain  the 
execution,  but  we  are  of  opinion  that  the  preponderance  of 
the  evidence  and  the  reasonable  probabilities  are  with 
defendants  on  that  question.  Plaintiff  and  his  son  deny  that 
Emanuel  was  authorized  by  his  father  to  direct  the  plaintiff 
to  hold  the  execution.  But  having  been  sent  to  convey  a 
message  from  plaintiff  to  the  constable  concerning  the  exe- 
cution, even  if  he  exceeded  his  instructions,  still  plaintiff 
would  be  bound. 

The  constable  never  had  these  goods,  and  could  not  sell 
them  under  the  special  execution.  In  the  reply  brief 
plaintiff  says  that  the  fact  (outside  the  record)  is  that  after 
the  sheriff  had  sold  enough  property  to  satisfy  his  prior 
writ,  these  goods  described  in  the  distress  levy  and  special 
execution  were  left  unsold.  But  the  stipulated  proof  in 
this  record,  by  which  we  must  be  governed,  is  that  the 
sheriff  sold  all  the  goods,  and  had  money  enough  to  have 
paid  this  special  execution  after  satisfying  the  prior  writ 
held  by  him.  In  that  state  of  the  case  there  were  no  goods 
the  constable  could  seize  or  sell.  He  did  frequently  seek 
money  from  the  sheriff  but  did  not  receive  it.  A  petition 
should  have  been  filed  or  motion  made  in  the  Circuit  Court 
from  which  the  sheriff's  writ  issued,  asking  a  rule  on  the 
sheriff,  after  satisfying  his  prior  writ,  to  then  pay  the  con- 
stable the  amount  called  for  by  his  special  execution.  We 
fail  to  see  that  it  was  the  duty  of  the  constable  to  go  into 
the  Circuit  Court,  prepare  and  present  such  a  petition  or 
motion,  bring  it  to  a  hearing,  present  the  proofs  and  secure 
such  an  order.  He  was  not  a  lawyer.  He  could  not  do 
this  work  himself.  If  he  hired  a  lawyer  to  do  it,  no  mode 
is  provided  by  which  he  could  recover  the  expense  from 
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Swigert,  or  charge  that  expense  as  part  of  his  fees.  It 
seems  to  us  this  was  the  duty  of  Swigert  or  his  attorney, 
and  that  the  constable  is  not  chargeable  with  any  neglect 
in  the  matter.  We  are  of  opinion  this  effort  to  make  the 
constable  pay  the  plaintiff  the  amount  named  in  the  special 
execution,  ordering  him  to  make  that  money  from  the  sale 
of  goods  he  never  seized  or  had  a  right  to  seize,  is  without 
merit,  and  that  substantial  justice  has  been  done.  The  judg- 
ment is  affirmed. 


Union  Life  Insurance  Go.  v.  Hannah  M.  Winn. 

1.  Insurance— What  Makes  a  Prima  Facie  Case  for  the  Plaintiff  on 
a  Policy. — In  an  action  on  a  policy  of  life  insurance,  proof  of  the  exe- 
cution and  delivery  of  the  policy,  death  of  the  insured,  and  the  payment 
of  the  premiums,  make  a  prima  facie  case  for  the  plaintiff. 

2.  Estoppel— By  Recitals  in  Policy  of  Insurance.— On  grounds  of 
public  policy  insurance  companies  are  estopped  to  prove,  for  the  pur- 
pose of  avoiding  the  contract  of  insurance,  that  the  premium,  which  the 
policy  acknowledges  is  paid,  has  not  in  fact  been  paid. 

Assumpsit,  on  a  policy  of  insurance.  Appeal  from  the  Circuit 
Court  of  Rock  Island  County;  the  Hon.  William  H.  Gest,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1899.  Affirmed. 
Opinion  filed  February  1,  1900. 

Adair  Pleasants,  attorney  for  appellant;  Henry  Curtis, 
of  counsel. 

William  McEniry,  attorney  for  appellee;  Sweeney  & 
Walker,  of  counsel. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  was  an  action  brought  by  Hannah  M.  Winn  upon  a 
policy  of  insurance  for  her  benefit  upon  the  life  of  her  hus- 
band, William  M.  Winn,  issued  by  the  Union  Life  Insur- 
ance Com pany,  November  28, 1 89±.  Winn  died  May  3,  1 896, 
from  injuries  received  in  a  fire  in  his  store.  To  the  decla- 
ration upon  the  policy  defendant  filed  five  pleas — the  first 
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the  general  issue,  and  the  others  special  pleas.  The  special 
pleas  went  out  of  the  case  upon  demurrers  to  replications 
carried  back  tp  said  pleas.  Another  special  plea  was  filed 
and  stricken  from  the  files.  These  rulings  are  not  ques- 
tioned by  the  assignments  of  error  nor  discussed  by  coun- 
sel for  appellant.  The  case  was  tried  upon  the  general 
issue.  Plaintiff  obtained  a  verdict  and  a  judgment  thereon 
for  $2,236.90,  and  defendant  appeals. 

The  policy  insured  the  life  of  Winn  for  six  months,  with 
a  provision  agreeing  to  renew  and  extend  the  insurance  for 
each  successive  six  months  during  his  life  upon  payment  by 
him,  on  or  before  May  28th  and  November  28th  in  each 
year,  of  a  semi-anhual  preitaium,  less  dividends.  Plaintiff 
introduced  the  policy,  proved  the  death,  and  introduced 
receipts  from  the  company  for  each  semi-annual  premium 
from  the  date  of  the  policy  to  and  covering  the  date  of 
Winn's  death.  The  body  of  the  last  receipt,  dated  Novem- 
ber 28,  1895,  signed  by  the  secretary  of  the  company,  was 
as  follows : 

"Received  fromWm.  M.  Winn  seventeen  and  30-100  dol- 
lars, being  the  serai-annual  premium  on  policv  5047,  di?e 
November  28,  1895,  insuring  two  thousand  dollars  on  the 
life  of  Wm.  M.  Winn  to  May  28,  1896." 

This  proof  made  a  prima  facie  case  for  plaintiff. 

Defendant  introduced  proof  by  depositions  tendingtosbow 
said  last  premium  was  paid  by  a  note  for  $16.96,  signed  by 
deceased,  dated  November  28,  1895,  payable  April  1,  1895 
(which  the  agent  who  drew  it  intended  should  be  April  1, 
1S96),  and.  put  the  note  in  evidence,  and  proved  it  was 
unpaid.  The  note  recited  it  was  given  for  said  semi-annual 
premium  due  November  28,  1895,  and  that  it  was  not  given 
or  received  as  payment  of  said  premiuip,  but  as  an  exten- 
sion of  time  for  the  payment  of  the  premium;  that  time  of 
payment  was  of  the  essence  of  the  contract;  that  if  the 
note  was  not  paid  when  due  the  policy  should  become  sus- 
pended during  default  in  such  payment,  and  the  principal 
and  interest  of  the  note  should  be  deemed  fully  earned  pre- 
mium and  collectible  at  once,  notwithstanding  such  suspen- 
sion, and  that  no  suit  to  collect  the  note  should  avoid  the 
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suspension  before  actual  payment  of  the  whole  sum  due 
thereon. 

Plaintiff  then  proved  by  the  depositions  of  a  number  of 
witnesses  that  they  were  familiar  with  the  handwriting  and 
signature  of  Wm.  M.  Winn,  and  that  the  signature  to  the 
note  was  not  that  of  Wm.  M.  Winn.  These  depositions  were 
taken  long  before  the  trial,  and  defendant  did  not  seek  to 
prove  at  the  trial  that  the  signature  was  that  of  Winn,  but 
relied  upon  further  depositions  to  the  effect  that  the  officers 
of  the  company  received  a  letter  purporting  to  be  from 
Winn  saying  he  was  unable  to  pay  the  premium  and  asking 
for  an  extension  to  April  1st;  that  in  response  this  note  was 
prepared  and  sent  by  mail  to  his  address,  and  received  back, 
bearing  what  purported  to  be  his  signature;  and  the  receipt 
for  said  last  premium  was  then  mailed  to  him. 

Defendant  therefore  did  not  deny  that  it  had  issued  and 
delivered  to  Winn  a  receipt  continuing  his  policy  in  force 
beyond  the  date  of  his  death,  but  it  claimed  that  the  con- 
sideration for  said  receipt  continuing  the  policy  in  force  was 
another  contract  made  with  it  by  Winn;  and  that  by  the 
provisions  of  that  later  contract  the  policy  became  suspended 
on  April  1, 1896,  before  his  death,  by  reason  of  his  failure  to 
pay  the  sum  specified  in  said  contract,  and  remained  sus- 
pended till  his  death.  When  it  was  met  by  proof  that 
Winn  never  executed  that  contract  it  then  sought  to  show 
the  receipt  was  issued  and  the  policy  thereby  continued  in 
force  upon  the  belief  of  its  officers  that  he  had  executed  the 
contract,  and  therefore  was  issued  by  mistake. 

The  policy  made  no  provision  for  its  suspension  during 
any  six  months  after  it  had  issued  a  receipt  continuing  it  in 
force,  no  matter  whether  such  receipt  was  issued  for  cash  or 
for  a  promissory  note.  By  the  policy,  which  is  to  be  con- 
strued most  strongly  against  the  company,  it  agreed  to 
pay  upon  Winn's  death  $2,000,  "  after  deducting  therefrom 
the  balance  of  the  year's  premium,  if  any,  and  all  other 
indebtedness  to  the  company."  It  does  not  appear  there 
could  have  been  any  indebtedness  to  the  company  except 
past-due  premium,  after  renewal  receipts  issued  upon  a 
promise  to  pay  it  later.    Appellant  says  in  his  brief : 
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"  This  note  and  contract,  being  a  printed  form,  shows 
that  the  extension  of  time  granted  to  Winn  was  not  an 
unusual  act,  an  isolated  case,  contrary  to  the  usage  of  the 
company,  but  a  common  transaction  between  the  company 
and  its  members." 

We  accept  this  statement  by  appellant  as  correct,  and  are 
justified  in  concluding  that  the  provision  we  have  quoted 
from  the  policy  was  meant  to  apply  to  such  a  case.  Defend- 
ant and  Winn  had  therefore  contracted  in  the  policy  that 
this  indebtedness  for  premium  should  be  deducted  from  the 
sum  insured,  where  the  policy  had  been  extended  without 
actual  payment  in  cash.  The  parties  had  in  the  original 
contract  provided  for  this  contingency.  If  Winn  had  made 
a  later  contract  with  the  company,  that  non-payment  should 
suspend  the  policy  after  the  company  had,  in  writing,  con- 
tinued it  in  force  for  six  months,  we  are  of  opinion  it  could 
not  avail  itself  of  the  later  contract  as  a  defense  under  the 
general  issue,  but  should  have  interposed  that  defense  by 
some  special  plea,  riot  subject  to  demurrer,  and  this  it  did 
not  do.  It  had  no  pleading  which  would  admit  that  de- 
fense. 

But  it  is  said  the  company  ought  not  to  be  bound  by  the 
receipt,  because  it  was  issued  upon  the  mistaken  belief  that 
the  signature  to  the  note  was  genuine.  This  position 
assumes  the  jury  were  bound  to  believe  the  receipt  was 
issued  as  claimed  by  the  company's  agents  and  officers. 
But  there  were  reasons  why  the  jury  might  have  concluded 
that  the  correct  explanation  of  the  receipt  had  not  been 
given.  The  officer  of  the  company  claimed  to  have  had 
correspondence  with  Winn  about  this  receipt  less  than  six 
months  before  his  death.  It  could  not  produce  any  such 
correspondence.  It  may  well  be  supposed  that  the  fire 
which  destroyed  Winn's  store  and  cfcst  him  his  life  may 
have  destroyed  whatever  proof  he  had  as  to  the  manner  in 
which  he  obtained  the  receipt;  but  no  good  reason  appears 
why  the  company  should  not  have  kept  and  been  able  to 
produce  the  correspondence  upon  which  it  relies.  The  fact 
that  this  officer  reasoned  that  he  must  have  destroyed  this 
correspondence,  though  he  did  not  claim  to  remember  hav- 
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ing  done  so,  did  not  make  it  the  conclusive  duty  of  the  jury 
to  believe  him.  Again,  the  jury  were  not  only  warranted, 
bat  were,  in  fact,  required  by  the  evidence,  to  find  that  the 
signature  to  the  note  was  not  that  of  Winn.  No  reason 
appears  why  any  of  his  friends  should  have  forged  his  name 
to  this  small  note  and  forwarded  it,  nor  why  Winn  should 
have  sent  the  company  a  forged  note.  The  jury  may  have 
concluded  that  this  story  was  unreasonable,  and  that  the 
true  consideration  for  which  the  receipt  was  issued  had  not 
been  shown.  We  are  of  opinion  that  the  defense  of  the 
company  necessarily  failed  when  it  appeared  Winn  did  not 
sign  the  note.  The  company  had  in  writing  continued  the 
policy  in  force.  The  supposed  contract  for  a  suspension  of 
the  insurance  turned  out  not  to  have  been  executed  by 
deceased.  If  the  last  premium  had  not,  in  fact,  been  paid, 
the  policy  afforded  the  company  full  protection  by  provid- 
ing for  the  deduction  of  unpaid  premium  from  the  face  of 
the  policy. 

But  further,  the  jury  seem  to  have  allowed  the  premium 
to  the  company,  as  the  policy  provided.  The  note  was 
dated  November  28,  1895,  was  for  $16.96,  and  bore  interest 
at  eight  per  cent.  There  was  due  thereon  at  the  date  of 
Winn's  death,  May  3, 1896,  $17.54.  Deducting  that  from  the 
face  of  the  policy  ($2,000)  leaves  $1,982.46.  That  sum,  at 
five  per  cent  interest,  from  that  date  to  the  day  of  the  ver- 
dict, amounted  to  $2,280.10.  The  verdict  was  only  for 
$2,236.90,  being  less  than  was  due  after  deducting  the 
unpaid  premium.  Substantial  justice  has  therefore  been 
done  defendant. 

There  is  another  principle  upon  which  we  think  this 
defense  ought  to  fail.  The  policy,  as  already  indicated  on 
its  face,  only  insured  the  beneficiary  from  its  date,  Novem- 
ber 28,  1894,  to  noon  of  May  28,  1895,  that  is,  for  a  period 
of  six  months,  and  then  agreed  to  extend  and  renew  the 
insurance  each  successive  six  months  of  Winn's  life  upon 
the  payment  of  a  semi-annual  premium.  The  last  receipt 
above  set  out  not  only  acknowledged  the  receipt  of  the  last 
semi-annual  premium,  but  it  also  stated  that  the  effect  of 
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that  payment  was  to  insure  $2,000  on  the  life  of  Wm.  M. 
Winn  to  May  28,  1896.  It  thus  operated  as  a  contract 
extending  the  insurance,  and  ought  to  be  subject  to  the 
rules  governing  policies.  On  grounds  of  public  policy 
insurance  companies  are  estopped  to  prove,  for  the  purpose 
of  avoiding  the  contract  of  insurance,  that  the  premium, 
which  the  policy  acknowledges  is  paid,  has  not,  in  fact, 
been  paid.  (Teutonia  Life  Insurance  Company  v.  Anderson, 
77  111.  384.)  We  think  that,  under  the  peculiar  language  of 
the  policy  and  of  the  receipt,  defendant  should  be  estopped 
to  prove,  for  the  purpose  of  defeating  the  extension  recited 
in  the  receipt,  that  the  payment  therein  acknowledged  was 
not,  in  fact,  made. 

Appellant's  brief  states  that  the  court  erred  in  refusing 
certain  instructions  offered  by  defendant,  and  does  not  dis- 
cuss the  supposed  error.  We  find  the  substance  of  said 
refused  instructions  contained  in  other  instructions  given  at 
the  request  of  defendant.    The  judgment  is  affirmed. 


Isora  W.  Faxon  y.  Grand  Lodge  Brotherhood  of  Loco- 
motive Firemen  and  M.  £.  Rhea. 

1.  Beneficiary  Associations—  Who  May  Become  Beneficiaries. — 
When  the  organic  law  of  a  society  prescribes  what  class  of  persons  may- 
become  beneficiaries  of  its  insurance,  it  is  not  in  the  power  of  the  society, 
or  one  of  its  members,  or  both,  to  enlarge  or  restrict  these  classes. 

2.  Same— Effect  of  Naming  Persons  Who  are  Ineligible.— Neither  the 
act  of  a  member  of  a  beneficiary  association,  in  naming  a  person  who  is 
not  within  the  classes  to  be  benefited,  nor  the  act  of  the  corporation  in 
making  the  certificate  which  it  issues  payable  to  such  person,  can  deprive 
the  beneficiaries  designated  by  the  law,  of  their  right  to,  or  interest  in, 
the  fund. 

8.  Same—  Who  Can  Not  be  a  Beneficiary.— The  fact  that  the  insured 
member  boarded  with  a  person,  and  paid  for  his  board,  in  no  way  makes 
her  a  dependent  within  the  meaning  of  the  law,  nor  does  she  come 
within  any  of  the  classes  enumerated  in  the  law,  or  in  the  constitution 
of  the  society,  and  the  mere  fact  that  she  is  named  in  the  certificate  as 
a  beneficiary  gives  her  no  right  to  the  fund. 

4.    Same— Eligibility  of  a  Step-mother.— In  cases  of  this  kind,  the 
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step-mother  is  related  by  affinity  in  the  same  degree  as  a  natural  mother 
is  by  consanguinity,  and  may  be  named  as  a  beneficiary. 

Interpleader.— Appeal  from  the  Circuit  Court  of  Peoria  County;  the 
Hon.  Leslie  D.  Putbrbaugh,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1899.  Reversed  and  remanded,  with  directions.  Opin- 
ion filed  February  1,  1900. 

Statement  of  Facts. — This  was  a  bill  in  equity,  filed  by 
lsora  W.  Faxon  against  appellees;  the  Brotherhood  of  Loco- 
motive Firemen  and  Margaret  E.  Rhea.  The  brotherhood 
is  an  unincorporated  fraternal  benefit  association,  doing 
business  under  the  laws  of  this  State.  Prior  to  December, 
1894r,  its  principal  office  was  located  at  Terre  Haute,  Indi- 
ana. In  that  month  it  moved  to  Peoria,  since  which  time 
the  grand  lodge  has  been  located  there. 

On  October  27,  1892,  the  brotherhood  issued  to  Len  E. 
Faxon  a  beneficiary  certificate  for  $1,500  in  which  Len  G. 
Faxon,  the  father  of  the  assured,  was  named  as  the  benefi- 
ciary. On  January  2,  1895,  after  the  brotherhood  had 
cotaraenced  doing  business  under  the  laws  of  Illinois,  it 
called  in  all  its  certificates  previously  issued,  changed  their 
form,  and  issued  new  ones  according  to  the  new  form. 

The  mother  of  the  assured  died  in  the  spring  of  1893, 
and  in  the  same  year  the  father  married  his  deceased  wife's 
sister,  a  marriage  which  it  seems  was  not  pleasing  to  the 
assured. 

Len  Q.  Faxon  died  on  November  27,  1895,  and  no  new 
beneficiary  was  named  until  April  6,  1897,  when  appellee 
M.  E.  Rhea  was  named  in  the  certificate  as  such  beneficiary. 
She  was  no  relation  to  the  assured,  but  was  designated  in 
the  certificate  as  his  "  friend."  The  evidence  shows  that 
Mrs.  Rhea  kept  a  boarding  house;  that  the  assured  boarded 
with  her  and  was  on  terms  of  great  friendship  and  intimacy 
with  the  family,  and  sometimes  called  Mrs.  Rhea  "mother." 
It  appears  he  was  probably  engaged  to  be  married  to  a 
daughter  of  Mrs.  Rhea  in  1893,  but  the  engagement  was 
broken  off  for  some  reason,  and  the  daughter  was  married 
to  another  person  in  1897. 

The  home  of  Mrs.  Rhea  was  then  in  Paducah,  Kentucky, 
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as  was  also  that  of  assured's  father,  mother  and  step-mother. 
In  1893  or  1894,  assured  went  to  New  Mexico.  He  re- 
turned at  the  time  of  his  father's  funeral  in  November,  1895, 
remaining  about  two  weeks,  and  then  going  to  El  Paso, 
Texas,  and  never  returned  after  that  time  to  Paducah.  He 
was  quite  dissipated  during  the  last  few  years  of  his  life 
and  died  at  Needles,  California,  February  19,  1898. 

The  preamble  to  the  laws  of  the  brotherhood,  and  also 
section  48  of  the  by-laws,  declared  that  the  beneficiary 
department  was  organized  for  the  purpose  of  furnishing 
substantial  relief  to  the  members  and  their  families,  and  all 
the  forms  adopted  by  the  society  seem  to  recognize  the  fact 
that  no  one  but  a  relative  or  member  of  the  family  could 
become  a  beneficiary. 

On  the  death  of  the  assured  the  officers  of  the  brother- 
hood recognized  the  right  of  appellant  to  the  fund  in  ques 
tion,  but  refused  to  pay  it  to  her  without  the  consent  of 
Mrs.  Rhea,  who  was  named  in  the  certificate  as  beneficiary. 

Appellant  then  filed  her  bill  in  this  cause,  claiming  the 
fund  as  the  only  surviving  member  of  the  family  of  the 
assured,  and  insisting  that  under  the  laws  of  the  order  she, 
and  not  Mrs.  Rhea,  was  entitled  thereto.  The  brotherhood 
answered,  admitting  its  liability,  and  paid  into  court 
$1,202.40,  to  be  disposed  of  by  the  court  after  it  was  deter- 
mined who  was  the  legal  beneficiary. 

Appellee  Rhea  answered  the  bill,  admitting  that  the  fund 
was  created  for  the  benefit  of  the  family  of  the  insured, 
but  denying  that  Len  E.  Faxon  was  ever  a  member  of  the 
family  of  the  complainant;  denies  that  complainant  was  the 
step-mother  of  the  assured,  and  claimed  the  fund  as  the 
beneficiary  named  in  the  certificate. 

Appellee  Rhea  also  filed  a  cross-bill  setting  up  the  same 
claims  and  praying  a  decree  that  the  fund  be  paid  to  her. 

Appellant  and  the  brotherhood  filed  answers  to  the  cross- 
bill, and  the  cause,  being  at  issue  upon  the  bill  and  cross-bill, 
was  referred  to  the  master  to  take  and  report  proofs, together 
with  his  conclusions  of  fact  and  law  thereon. 

The  master  found  and  so  reported,  that  appellee  Rhea, 
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the  cross-complainant  and  beneficiary  named  in  the  last 
certificate  issued  by  the  brotherhood  to  Len  E.  Faxon,  was 
not  eligible  as  a  beneficiary  under  the  statutes  of  Illinois  and 
the  constitution  of  said  brotherhood;  that  she  was  not  a 
member  of  the  family  of  the  deceased  certificate  holder  as 
required  by  the  constitution  of  said  brotherhood.  The 
master  further  found  that  the  equities  of  the  case  were  with 
appellant;  that  she  was  the  legal  beneficiary  and  entitled  to 
the  fund  in  question. 

Exceptions  were  filed  in  the  Circuit  Court  to  the  master's 
report;  on  a  hearing  they  were  sustained,  and  a  decree  was 
entered  directing  the  clerk  to  pay  over  to  Mrs.  Rhea  the 
fund  deposited  in  court,  she  to  pay  therefrom  the  costs  of 
this  proceeding. 

From  this  decree  the  complainant  prosecutes  her  appeal 
to  this  court. 

Covey  &  Covey,  attorneys  for  appellant. 

James  M.  Rice,  attorney  for  appellees, 

Mr.  Presiding  Justice  Crabtree  delivered  the  opinion  of 
the  court. 

We  think  it  entirely  clear  that  after  the  brotherhood 
society  came  into  this  State  it  could  only  do  business,  as  a 
fraternal  beneficiary  society,  under  and  in  accordance  with 
the  laws  of  this  State. 

By  section  1  of  an  act  of  the  general  assembly  approved 
and  in  force  June  22,1893,  it  is  provided,  in  case  of  such 
fraternal  beneficiary  societies,  that  "Payment  of  death 
benefits  shall  only  be  made  to  the  families,  heirs,  blood 
relations,  affianced  husband  or  affianced  wife  of,  or  to  per- 
sons dependent  upon,  the  member."  (Hurd's  Statutes  1897, 
p.  968,  par.  258.) 

The  preamble  to  the  constitution  of  the  brotherhood 
society  contains,  among   other  things,  the  following: 

"  Realizing  the  fact  that  our  vocation  involves  ceaseless 
peril,  and  that  it  is  a  duty  we  owe  ourselves  and  our  fami- 
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lies  to  make  a  suitable  provision  against  those  disasters 
which  almost  daily  overtake  us  on  the  rail,  the  necessity  of 
protecting  our  interests  as  firemen,  of  extending  to  each 
other  the  hand  of  charity,  and  being  sober,  industrious  and 
honorable  men  becomes  self-evident;  and  hence  the  brother- 
hood has  adopted  as  its  cardinal  principles  the  motto: 
Protection,  charity,  sobriety  and  industry. 

By  the  47th  and  48th  sections  of  the  constitution  a  bene- 
ficiary department  is  created,  the  48th  section  reading  as 
follows : 

"  Established  for  members  and  their  families. 

Section  49.  The  beneficiary  department  of  this  order, 
established  to  provide  substantial  relief  to  members  and 
their  families  in  the  event. of  death  or  total  disability,  shall 
be  known  as  the  Beneficiary  Department  of  the  Brotherhood 
of  Locomotive  Firemen." 

So  far  as  we  can  discover  from  the  evidence  in  the  Tecord, 
the  whole  plan  and  scheme  of  the  beneficiary  department 
of  the  brotherhood  was  to  provide  substantial  relief  for  the 
families  of  the  members  in  the  event  of  their  death. 

We  understand  the  rule  to  be  that  when  the  organic  law 
of  a  society  prescribes  what  classes  of  persons  may  become 
beneficiaries  of  its  insurance,  it  is  not  in  the  power  of  the 
society,  or  one  of  its  members,  or  both,  to  enlarge  or 
restrict  these  classes.  Niblack  on  Benefit  Soo.,  Sec.  158,  p. 
311;   1  Bacon  on  Ben.  Soc,  Sec.  244,  p.  451. 

In  Alexander  et  al.  v.  Parker,  144  111.  355,  364,  it  is  said  : 

u  Neither  the  act  of  a  member  in  naming  a  person  who  is 
not  within  the  classes  to  be  benefited,  nor  the  act  of  the 
corporation  in  making  the  certificate  which  it  issues  payable 
to  such  person,  can  deprive  the  beneficiaries  designated  by 
law  of  their  right  to,  or  interest  in,  the  fund." 

Citing  Palmer  v.  Welch,  132  111.  141;  Am.  Legion  of 
Honor  v.  Perry,  140  Mass.  580;  Britton  v.  Royal  Arcanum, 
46  N.  J.  Eq.  102;  Bacon  on  Ben.  Soc.,  Sees.  245  and  252. 

Mrs.  Rhea  was  not  a  member  of  the  family  of  the  assured; 
does  not  claim  that  she  was.  Nor  was  she  in  any  way 
dependent  upon  him  for  support.  The  fact  he  boarded  with 
her  when  in  Paducah,  and  paid  for  his  board,  in  no  way 
made  her  a  dependent  within  the  meaning  of  the  law  of  1893 


Second  District — October  Term,  1899.     267 

Faxon  v.  Grand  Lodge  B.*of  L.  F. 

above  cited.  Clearly,  then,  she  does  not  come  within  any 
of  the  classes  enumerated  in  the  law,  or  in  the  constitution 
of  the  society,  and  under  the  authorities  above  cited  the 
mere  fact  that  she  was  named  in  the  certificate  as  a  benefi- 
ciary gives  her  no  right  to  the  fund.  (Palmer  v.  Welch, 
supra.) 

The  case  of  Lister  v.  Taster,  decided  by  the  Kansas  City 
Court  of  Appeals,  October,  1897,  was  a  controversy  over  a 
beneficiary  certificate  issued  by  this  same  brotherhood,  and 
the  court,  in  delivering  the  opinion,  quoted  the  same  por- 
tions of  the  law  of  the  society  which  we  have  referred  to, 
and  said : 

"  It  is  apparent  from  the  foregoing  parts  of  the  constitu- 
tion that  toe  object  of  the  organization  of  the  lodge  was,  in 
case  of  the  death  of  a  member,  to  provide  for  his  fauiily. 
The  fund,  under  the  terms  of  the  by-laws,  must,  as  we  have 
seen,  go  to  the  family  of  deceased." 

We  concur  in  this  opinion.  But  it  is  contended  that 
because  section  51  of  the  by-laws  provides  that  upon  the 
death  of  a  member  the  person  named  in  the  certificate  as 
the  beneficiary  shall  be  entitled  to  receive  the  amount  spec- 
ified therein,  that  therefore  Mrs.  Ehea  is  entitled  to  the 
fund.  The  same  claim  was  made  in  the  Lister  case,  supra, 
in  passing  upon  which  the  court  said  : 

"Plaintiff  has  cited  us  to  other  sections  of  the  by-laws, 
where,  in  general  terms,  the  fund  is  directed,  on  the  death 
of  a  member,  to  be  paid  to  the  beneficiary  named  in  the  cer- 
tificate. But  these  general  terms  are  used  on  the  assump- 
tion that  the  named  beneficiary  is  such  a  one  as  is  contem- 
plated by  the  order.  They  must  be  read  and  interpreted  in 
connection  with  the  evident  object  of  the  existence  of  the 
association." 

To  the  same  effect  is  the  holding  of  our  own  Supreme 
Court  in  passing  upon  a  similar  provision  in  Palmer  v.  Welch, 
supra.  Our  conclusion  on  this  point  is  that  Mrs.  Ehea  was 
not  entitled  to  the  fund,  and  the  court  was  in  error  in  decree- 
ing that  it  be  paid  to  her. 

The  more  difficult  question  we  are  called  upon  to  deter- 
mine is,  whether  or  not  appellant  is  within  either  of  the 
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classes  mentioned  in  the  statute  or  the  constitution  and  laws 
of  the  brotherhood.  But  the  authorities  seem  to  hold  that 
in  cases  of  this  kind,  the  step-mother  is  related  by  affinity, 
in  the  same  degree  as  a  natural  mother  is  by  consanguinity. 
Renner  et  al.  v.  Bohemian  Slavonian  Ben.  Soc.,  89  Wis.  401; 
Spear  v.  Robinson,  29  Me.  531;  Higbee  v.  Leonard,  1  Denio, 
1S6;  Siracoke  v.  Grand  Lodge,  84  Iowa,  383;  Bennett  v. 
Van  Riper,  47  K  J.  Eq.  563. 

Appellant  was  the  wife  of  Len  G.  Faxon,  the  father  of 
the  assured,  and  hence  was  related  to  the  latter  by  affinity. 
She  was  the  only  surviving  member  of  the  family.  The 
assured  had  no  brothers  or  sisters,  and  if  Mrs.  Rhea  is  not 
entitled  to  the  fund  (as  we  have  seen  she  is  not),  the  only 
other  person  claiming  it  and  coming  within  any  of  the 
classes  named,  is  the  appellant.  There  is  no  provision  in 
the  laws  of  the  society  for  benefits  to  heirs  as  such,  and  we 
are  of  opinion  that,  under  the  statute,  only  in  cases  where 
they  were  named  as  beneficiaries  could  heirs  take  the  fund. 

Under  the  statute  and  laws  of  the  society,  as  well  as 
the  authorities  cited,  we  are  driven  to  the  conclusion 
that  appellant  is  entitled  to  the  fund  in  controversy,  or  no 
one  is.  The  brotherhood  acknowledges  its  liability  and  has 
paid  the  money  into  court.  Someone  is  entitled  to  it.  We 
think  appellant  is  the  only  one  who  has  shown  any  legal 
right  to  it,  and  as  the  only  surviving  member  of  the  family 
of  which  the  assured  was  ever  a  member,  we  conclude  the 
balance  of  the  fund  ought  to  be  paid  to  her. 

The  decree  will  be  reversed  and  the  cause  remanded,  with 
directions  to  enter  a  decree  in  favor  of  appellant  for  the 
balance  of  the  fund  due  on  the  certificate. 

Reversed  and  remanded  with  directions. 
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John  T.  McGrath  and  James  M.  Attley,  partners  under 
the  name  of  McGrath  &  Attley,  v.  Frank  Don- 
aldson. 

1.  Mechanics'  Liens— -Rights  of  Sub-contractors.—  A  sub-contractor 
is  not  entitled  to  a  lien  under  the  lien  law  of  1874,  unless  notice  has  been 
given  the  owner  as  provided  by  law. 

2.  Same—  When  the  Owner  May  Pap  the  Contractor. — Until  the 
owner  is  notified  of  the  sub -contract  in  one  of  the  ways  prescribed  by 
the  statute,  he  may  lawfully  pay  money  to  the  original  contractor, 
whether  due  or  not,  and  does  not  thereby  violate  the  rights  of  sub-con- 
tractors of  which  he  has  not  been  notified. 

8.  Same—  The  Law  to  be  Strictly  Construed.. — The  lien  law  is  to  be 
strictly  construed,  and  he  who  seeks  a  lien  must  show  a  clear  compli- 
ance with  all  its  requirements. 

Mechanic's  Lien,— Appeal  from  the  Circuit  Court  of  Ogle  County: 
the  Hon.  James  Shaw,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1899.    Affirmed    Opinion  filed  February  1, 1900. 

J.  W.  Allaben,  attorney  for  appellants;  James  Linden,  of 
counsel. 

J.  C.  Seystkr,  attorney  for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  court. 

On  April  10,  1899,  McGrath  and  Attley,  partners,  filed 
this  bill  against  Frank  Donaldson  and  John  Walker  to  en- 
force a  sub-contractor's  lien  upon  land  owned  by  Donaldson 
in  Ogle  county,  for  materials  furnished  and  used  in  the  con- 
struction of  a  dwelling  house  thereon.  The  Circuit  Court 
sustained  a  demurrer  to  the  bill  of  complaint  and  dismissed 
it.    The  complainants  appeal. 

The  bill  shows  that  in  November,  1894,  Donaldson  entered 
into  a  parol  contract  with  Walker  for  the  construction  of  a 
dwelling  house  upon  the  premises  described  in  the  bill  for 
$1,295,  nothing  being  agreed  as  to  when  payments  should 
be  made ;  that  about  December  1,  1894,  Walker  made  a 
parol  contract  with  complainants  to  furnish  materials  for 
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the  house  for  $740,  to  be  furnished  within  a  reasonable  time ; 
and  that  they  did  furnish  materials  under  said  contract,  and 
some  extras,  up  to  April  8,  1895,  when  Walker  ceased  call- 
ing for  material,  and  did  not  thereafter  call  for  the  rest  of 
the  material  complainants  were  to  furnish.  The  bill  states 
the  amounts  furnished  by  complainants,  the  sums  paid  them 
by  Walker,  the  materials  returned  to  them,  and  that  there 
was  left  $380.49  due  them,  which  is  still  unpaid.  The  bill 
further  states  that  Walker  abandoned  the  building,  leaving 
it  unfinished,  about  April  IS,  1895,  and  has  since  done 
nothing  toward  the  completion  of  the  work  atid  the  fulfill- 
ment of  his  contract  with  Donaldson ;  that  Donaldson  from 
time  to  time  had  paid  Walker  various  sums  on  his  said  con- 
tract, when  in  fact  nothing  was  due  him  till  the  completion 
of  the  building,  and  that  said  payments  were  in  violation  of 
and  prejudicial  to  the  rights  and  interests  of  complainants, 
and  that  if  Donaldson  had  not  wrongfully  made  these  ille- 
gal payments  to  Walker  there  would  have  been  enough 
money  left  in  Donaldson's  hands  to  pay  the  balance  due 
complainants.  The  bill  sought  to  establish  a  lien  upon  the 
premises  for  the  balance  due  complainants. 

The  rights  of  the  parties  are  to  be  determined  by  the  lien 
law  of  July  1, 1874,  with  such  amendments  thereto  as  were 
in  force  during  the  period  covered  by  the  dates  stated  in  the 
bill  of  complaint.  Complainants  base  their  bill  upon  section 
45  thereof,  which  provides  that  if  the  original  contractor 
shall  fail  to  complete  his  contract,  "  any  person  entitled  to 
a  lien  as  aforesaid  may  file  his  petition  in  any  court  of 
record  against  the  owner  and  contractor; "  that  the  parties 
employed  on  the  building  shall  have  notice  of  the  suit,  and 
may  appear  and  have  their  claims  adjudicated,  and  "decree 
shall  be  entered  against  the  owner  and  original  contractor 
for  so  much  as  the  work  and  materials  shall  be  shown  to  be 
reasonably  worth,  according  to  the  original  contract  price, 
first  deducting  so  much  as  shall  have  been  rightfully  paid 
on  the  original  contract  by  the  owner,  and  damages,  if  any, 
that  may  be  found  to  be  occasioned  the  owner  by  reason  of 
the  non-fulfillment  of  the  original  contract ;  the  balance  to 
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be  divided  between  such  claimants  in  proportion  to  their 
respective  interests,  to  be  ascertained  by  the  court." 

The  lien  of  a  sub-contractor  is  given  only  by  section  30 
of  said  act.  In  order  for  a  sub-contractor  to  be  "  entitled 
to  a  lien,"  within  the  meaning  of  said  sections  30  and  45, 
he  must  have  served  written  notice  upon  the  owner  as  pro- 
vided in  sections  31  and  32,  unless  the  original  contractor 
has  furnished  the  owner  a  sworn  statement  under  section 
36,  giving  the  owner  true  notice  of  the  amount  due  the  sub- 
contractor. A  sub-contractor  is  not  entitled  to  a  lien  under 
said  act  ufiless  notice  has  been  given  the  owner  in  one  of 
the  two  ways  above  stated.  (Butler  v.  Gain,  128  111.  23 ; 
Shaw  v.  Chicago  Sash  Mfg.  Co.,  144  111.  520.)  The  bill  of 
complaint  does  not  state  that  complainants  gave  Donaldson 
any  notice  of  the  sub-contract,  nor  that  the  original  con- 
tractor furnished  the  owner  a  sworn  statement  containing 
such  notice.  Complainants  did  not  therefore  by  their  bill 
show  that  they  were  "  persons  entitled  to  a  lien,"  and  did  not 
show  they  were  persons  entitled  to  the  benefits  of  section 
45.  They  also  did  not  state  in  their  bill  whether  the  owner 
afterward  completed  the  building,  nor  at  what  cost,  nor 
that  anything  is  left  in  the  hands  of  the  owner,  after  de- 
ducting what  he  paid  Walker  and  his  damages  by  reason  of 
the  non-fulfillment  of  the  original  contract.  The  only  claim 
of  the  bill  in  that  respect  is  that  because  Donaldson  paid 
money  to  Walker  before  the  building  was  completed,  and 
before  it  was  due  under  the  implied  contract  to  pay  when 
the  building  was  completed,  he  paid  the  money  wrongfully, 
and  in  violation  of  the  rights  and  interests  of  the  sub-con- 
tractors, and  that  if  he  had  not  done  so  there  would  have 
been  money  in  Donaldson's  hands  sufficient  to  liquidate 
complainants'  demand.  The  cases  above  cited  clearly  show 
that  until  the  owner  is  notified  of  the  subcontract  in  one 
of  the  ways  prescribed  by  the  statute,  he  may  lawfully 
pay  money  to  the  original  contractor,  whether  due  or  not, 
and  does  not  thereby  violate  the  rights  of  sub-contractors 
of  which  he  has  not  been  so  notified.  (Prescott  v.  Max- 
well, 48  III.  82.) 
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The  lien  law  is  to  be  strictly  construed,  and  he  who  seeks 
such  lien  must  show  a  clear  compliance  with  all  the  require- 
ments of  the  statute.  This  complainants  did  not  do,  and 
therefore  the  demurrer  was  properly  sustained  to  their  bill 
of  complaint.    The  decree  is  affirmed. 


Thomas  A.  Bedwell  et  al.  v.  Andrew  Ashton  et  al. 

1.  Practice— In  Suits  Against  Two  or  More  Defendants.— Where 
several  persons  are  sued  in  an  action  ex  contractu,  the  plaintiff  must 
prove  a  cause  of  action  against  all  defendants  sued  and  declared  against, 
whether  served  with  process  or  not,  otherwise  he  will  not  be  entitled  to 
judgment  against  any. 

2.  Idem  Sonans— " Claen  Lundine7* , and  "  Chas.  Lundine."— In  the 
absence  of  proof  that  Claes  Lundine  and  Chas.  Lundine  are  one  and  the 
same  person,  as  the  two  names  are  not  idem  sonans,  the  court  will  not 
assume  that  they  are  so. 

3.  Verdicts— Direction  for  the  Defendant,  When  Proper— Liability. 
—When  the  plaintiff  fails  to  prove  the  joint  liability  of  all  the  parties 
m  ide  defendants  to  the  suit,  the  action  of  the  court  below,  in  excluding 
the  evidence  and  directing  a  verdict  for  the  latter,  is  proper. 

Assumpsit,  on  an  account  Appeal  from  the  Circuit  Court  of  Win- 
nebago County;  the  Hon.  John  C.  Garver,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1899.  Affirmed.  Opinion  filed  Feb- 
uary  1, 1900. 

J.  E.  Goembel,  W.  H.  Sizeb  and  Kobeet  Hew,  attorneys 
for  appellants. 

K.  K.  Welsh  and  H.  P.  Holland,  attorneys  for  appellees. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  assumpsit,  by  appellants  against  appel- 
lees, for  the  balance  due  on  an  aceount  for  wood  and  coal 
alleged  to  have  been  furnished  by  the  former  to  the  latter 
between  January  1,  1893,  and  March  17,  1894. 

The  declaration  charged  that  appelleeis  were,  at  the  time 
the  wood  and  coal  were  furnished  them,  partners  doing  busi- 
ness under  the  firm  name  and  style  of  Co-operative  Supply 
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Company.  There  was  a  plea  of  the  general  issue,  and  also 
a  special  plea  denying  joint  liability  by  certain  of  the 
defendants.  It  was  shown  by  the  evidence  that  about 
September  20,  J  880,  some  seventy  or  eighty  persons  took 
certain  preliminary  steps  toward  the  formation  of  a  cor- 
poration to  be  known  as  the  Rockford  Co  operative  Sup- 
ply Company,  or  the  Co-operative  Supply  Company,  for 
the  purpose  of  engaging  in  the  fuel  and  general  supply 
business  in  Rockford,  Illinois.  It  appeared  probable  that 
a  certificate  of  the  organization  of  such  a  corporation  was 
issued  by  the  Secretary  of  State,  but  if  so  the  same 
was  never  placed  on  record  in  the  office  of  the  recorder 
of  the  county  where  its  place  of  business  was  located,  as 
required  by  law.  The  Supply  Company  continued  in  busi- 
ness from  1886  until  1894,  when  it  went  out  of  business, 
owing  appellants  the  sum  of  $533.29.  This  suit  was  com- 
menced in  December,  1S98,  some  four  years  after  the  com- 
pany had  ceased  doing  business.  On  the  trial  below,  after 
the  close  of  appellants'  evidence,  appellees  entered  a  motion 
requesting  the  court  to  strike  out  all  the  evidence  introduced 
in  the  case  by  appellants  and  instruct  the  jury  to  find  the 
issues  for  appellees.  Appellees  assigned  as  reasons  why 
their  motion  should  be  granted,  uThat  the  evidence  intro- 
duced by  the  plaintiffs,  and  all  of  it,  is  totally  insufficient  to 
prove  their  case;  that  plaintiffs  have  not  established  any 
joint  liability,  as  alleged  in  their  declaration,  on  the  part  of 
the  said  defendants;  that  plaintiffs  have  not  proved  that  all 
of  the  defendants  to  said  case  are  jointly  liable;  that  it 
affirmatively  appears  from  plaintiffs'  evidence  that  said 
defendants  were  not  all  jointly  liable;  that  it  affirmatively 
appears  from  plaintiffs'  evidence,  on  plaintiffs'  own  theory, 
that  no  joint  liability  exists,  and  that  all  parties  who  are 
jointly  liable  are  not  made  defendants,  and  that  it  affirma- 
tively appears  that  the  said  defendants  are  not  liable  in  any 
manner  or  degree,  as  alleged  in  plaintiffs'  declaration."  The 
court  sustained  said  motion  and  instructed  the  jury  as 
requested,  and  thereupon  the  latter  returned  a  verdict  in 
favor  of  appellees. 

Vol.  LXXXVII  li 
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It  is  claimed  by  appellees  that  the  steps  taken  by  the 
Supply  Company  in  its  attempt  to  organize,  together  with 
the  acts  subsequeiitly  done  by  it,  constituted  it  a  corpora- 
tion de  facto  as  to  creditors  dealing  with  it  in  its  corpo- 
rate capacity,  and  that  in  the  absence  of  fraud  such 
creditors  could  not  charge  the  stockholders  as  partners  with 
its  debt.  If  the  company  was  really  a  de  facto  corporation 
there  is  much  force  in  the  contention  that  the  appellees 
could  not  be  held  liable  for  its  debts.  Bushnell  v.  Consoli- 
dated Ice  Machine  Company,  133  111.  67.  But  waiving  the 
question  as  to  whether  or  not  there  was  a  de  facto  corpora- 
tion, and  assuming  that  appellants  became  jointly  and 
severally  liable,  either  as  partners  or  under  the  statute,  for 
all  debts  and  liabilities  made  by  them  and  contracted  in  the 
name  of  said  company,  then  before  any  one  of  them  could 
be  charged  with  the  indebtedness  in  question,  it  must  be 
shown  that  he  was  a  stockholder  at  the  time  the  indebted- 
ness was  contracted,  or  that  he  agreed  to  become  liable  with 
the  others.     Thompson  on  Corporations,  Vol.  3,  Sec.  2970. 

The  account  sued  on  commenced  January  1,  1893.  It 
appeared  from  the  stubs  of  the  stock  certificate  book  that 
no  stock  was  issued  to  either  of  the  defendants  Ryan 
Tucker  or  J.  Kessler  until  February  23,  1893,  and  there  is 
nothing  to  show  that  Magnus  Lindell  was  in  any  way  con- 
nected with  the  company  until  May  8,  1893,  when  a  certifi- 
cate of  stock  was  transferred  to  him  by  James  Alberts. 
J.  G.  Redmond  appears  to  have  been  an  assignee  of  stock,  but 
when  the  transfer  was  made  was  not  shown.  As  these  par- 
ties can  not  be  held  bound  for  that  portion  of  the  debt 
which  was  contracted  prior  to  the  time  they  became  inter- 
ested in  the  company,  and  as  there  was  no  proof  to  show 
what  that  portion,of  the  indebtedness  was,  no  joint  judg- 
ment for  any  amount  could  be  recovered  against  them  with 
the  other  defendants.  There  was  no  proof  that  Claes  Lun- 
dine,  who  was  made  a  defendant,  was  ever  a  stockholder. 
The  name  of  Chas.  Lundine  appears  as  a  stockholder,  but 
the  two  names  are  not  idem  sonans,  and,  in  the  absence  of 
proof,  we  can  not  assume  that  they  are  the  same  person. 
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There  is  no  proof  that  L.  Sandine,  who  was  made  a  defend- 
ant, was  ever  a  stockholder. 

Where  several  are  sued  in  an  action  ex  contractu,  plaint- 
iff must  prove  a  cause  of  action  against  all  the  defendants 
sued  and  declared  against,  whether  served  with  process  or 
not,  otherwise  he  will  not  be  entitled  to  judgment  against 
any.  Cassaday  v.  Trustees  of  Schools,  105  111.  560;  United 
Workmen  v.  Zuhike,  129  III.  298. 

As  appellants  failed  to  prove  the  joint  liability  of  all  the 
parties  made  defendants  to  the  suit,  the  action  of  the  court 
below,  in  excluding  the  evidence  and  directing  a  verdict  for 
the  latter,  was  entirely  proper.  The  judgment  of  the  Cir- 
cuit Court  is  accordingly  affirmed. 


Milton  Snyder  v.  William  C.  Fearer* 

1.  Real  Estate  Broker—  When  Entitled  to  Hie  Commission*.— 
Where  the  seller  consummates  a  sale  of  property  upon  different  terras 
than  those  proposed  to  his  agent,  the  latter  will  not  thereby  be  deprived 
of  his  right  to  his  commission. 

2.  Sauk—  Hlien  the  Owner  Negotiates  the  Sale.— Where  the  agent 
introduces  a  sufficient  purchaser  to  the  owner,  he  will  not  be  deprived 
of  his  commissions  because  the  owner  negotiates  the  contract  himself,  or 
voluntarily  reduces  the  price  of  the  property. 

Assumpsit,  for  commissions.  Appeal  from  the  Circuit  Court  of  Ogle 
County;  the  Hon.  Jambs  Shaw,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1890.    Affirmed.    Opinion  filed  February  1,  1000. 

Francis  Bacon,  attorney  for  appellant. 

W.  P.  Fbareb  and  J.  C.  Seyster,  attorneys  for  ap- 
pellee. 

M*.  Justice  Higbee  delivered  the  opinion  of  the  court. 

This  was  a  suit  by  appellee  against  appellant  to  recover 
for  services  alleged  to  have  been  rendered  by  him  to  the 
latter,  in  relation  to  the  sale  of  certain  real  estate  known  as 
the  Snyder  farms  consisting  of  some  240  acres. 
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The  f apts  in  the  case,  as  testified  to  by  appellee,  are  as 
follows : 

On  September  19,  1898,  appellant  came  to  appellee,  who 
was  in  the  real  estate  and  brokerage  business,  and  asked 
him  if  he  could  sell  his  farm.  Appellee  said  he  would  try, 
and  that  he  could  sell  it  if  the  value  placed  upon  it  was  not 
too  high.  Appellant  said  the  land  was  worth  $80  an  acre, 
but  that  if  appellant  would  get  $70  an  acre  for  it  he  would 
give  him  $100.  Appellee  thereupon  made  a  memorandum 
of  the  number  of  acres  and  the  price  and  undertook  the  sale. 
The  next  day  appellee  called  William  Shafer  to  his  office 
and  told  him  that  he  had  the  Snyder  farm  for  sale  and  was 
going  out  to  see  Harry  Kauflfman  in  reference  to  the  mat- 
ter, and  that  he  thought  he  could  sell  Kauflfman  the  farm. 
Shafer  said  that  he  had  been  trying  to  buy  the  farm,  and 
asked  appellee  if  he  would  not  wait  until  he,  Shafer,  saw 
Snyder  about  the  matter.  Appellee  agreed  to  do  so,  and  on 
the  same  day  saw  appellant  and  told  him  what  he  had  done. 
Appellant  thereupon  said,  "  I  knew  we  could  fetch  him." 
The  next  day  Shafer  went  to  appellant  and  purchased  the 
farm  for  $68  an  acre.  A  day  or  two  later  appellee  met  Shafer 
and  asked  him  if  he  had  seen  appellant.  Shafer  replied 
that  he  had,  and  that  he  had  purchased  the  laud,  provided 
appellant's  brother  consented  to  it.  Some  two  months  later 
appellee  called  appellant's  attention  to  the  matter  and  re- 
quested payment,  but  appellant  refused  to  pay,  saying  that 
he  did  not  think  appellee  had  earned  anything.  Upon  the 
trial  the  jury  returned  a  verdict  for  $100.  A  motion  for  a 
new  trial  was  overruled  and  judgment  given  for  that  amount. 
Appellant  denied  the  making  of  the  agreement  to  pay  ap- 
pellee $100  for  the  sale  of  the  premises  in  question,  but 
appellee  was  fully  corroborated  by  two  witnesses,  who  swore 
that  they  overheard  the  conversation  between  the  par- 
ties when  the  agreement  was  made,  while  the  testimony  of 
appellant  denying  the  conversation  stands  alone. 

Shafer  testified  that  after  he  had  talked  with  appellee  he 
thought  he  had  better  go  around  and  buy  the  land  if 
he  wanted  it,  and  that  he  did  afterward  go  and  close  the 
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trade.  Appellant  himself  testified  that  he  knew  appellee, 
had  talked  to  Shafer  about  the  matter,  but  did  not  know 
that  he  was  going  to  charge  for  his  services. 

It  therefore  clearly  appears  from  a  preponderance  of  the 
evidence  that  appellant  agreed  to  pay  appellee  $100  if  he 
would  make  a*  sale  of  the  farm  at  $70  an  acre,  and  that  ap- 
pellee's efforts  either  caused  the  sale  to  Shafer  or  largely 
contributed  to  bringing  it  abQut.  The  fact  that  the  land 
was  sold  at  a  less  price  than  $70  an  acre  is  immaterial, 
as  affecting  the  rights  of  appellee. 

In  the  case  of  Hafner  v.  Herron,  165  111.  242,  it  is  said  in 
speaking  of  commissions  claimed  by  a  broker: 

"  It  is  sufficient  if  the  sale  is  effected  through  the  efforts 
of  the  broker  or  through  information  derived  from  him.  It 
is  also  true  that  where  the  seller  consummates  a  sale  of 
property  upon  different  terms  than  those  proposed  to  his 
agent,  the  latter  will  not  be  thereby  deprived  of  his  right  to 
his  commissions.  *  *  *  Having  introduced  a  sufficient 
purchaser  to  the  owner,  he  (the  broker)  is  not  to  be  deprived 
of  his  commissions  because  the  owner  negotiates  the  con- 
tract himself,  or  voluntarily  reduces  the  price  of  the  prop- 
erty." 

It  appeared  from  the  evidence  that  the  land  in  question 
had  been  the  property  of  the  deceased  father  of  appellant, 
and  that  appellant  and  a  brother  were  the  executors  of  the 
father's  will.  The  court  upon  the  trial  instructed  the  jury 
that  it  made  no  difference  as  to  appellee's  right  to  recover 
4*  whether  the  defendant  owned  the  title  to  the  farm  in  his 
own  name  or  whether  it  was  owned  by  his  father's  estate." 
It  is  contended  by  appellant  that  this  instruction  was  incor- 
rect, for  the  reason  that  appellant  had  no  authority  to  make 
the  contract  claimed,  as  the  land  in  question  was  the  prop- 
erty of  an  estate,  and  the  disposition  of  the  same  had  been 
provided  for  by  a  will  authorizing  appellant  and  his  co- 
executor  to  make  a  sale  thereof.  We  do  not  think  this 
objection  is  well  taken.  It  is  true,  as  stated  by  appellant, 
that  a  contract  for  the  sale  of  the  premises  could  not  have 
been  entered  into  by  appellant  without  consent  of  his  co- 
executor,  which  would  have  bound  them  to  perfect  the  sale, 
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but  that  does  not  affect  the  question  of  appellee's  right  to 
recover  in.  this  case.  Appellant,  as  executor  of  his  father's 
will,  was  interested  in  effecting  a  sale  of  the  premises.  He 
could,  therefore,  personally  employ  another  person  to  assist 
in  making  the  sale,  and  thereby  render  himself  personally 
liable  to  such  person  in  case  the  sale  was  effected  through 
such  instrumentality. 

We  are  of  opinion  the  verdict  of  the  jury  was  sustained 
by  the  evidence,  and  that  there  yras  no  error  in  the  instruc- 
tion referred  to.  The  judgment  of  the  court  below  is  there- 
fore affirmed. 


Watkins  Medical  Co.  v.  John  J.  Paul  and  August  F. 

Korf. 

1.  Construction  op  Contracts—  Vendor  and  Vendee.— Where  a 
medical  company  employs  an  agent  in  a  certain  territory  and  enters 
into  a  written  contract  with  him  for  the  sale  of  its  drugs,  etc.,  for  a 
certain  period,  prescribing  his  duties,  manner  of  selling  and  reporting, 
compensation,  etc.)  the  medical  company  is  the  seller  of  the  drugs,  etc., 
and  as  such  is  required  to  take  out  a  license  under  the  act  to  regulate 
the  practice  of  medicine  in  the  State  of  Illinois. 

2.  Contracts— Prohibited  by  Statute.  —Where  the  law  imposes  a 
penalty  for  making  a  contract,  it  impliedly  forbids  parties  from  making 
such  contract,  and  when  a  contract  is  prohibited,  whether  expressly  or 
by  implication,  it  is  illegal  and  can  not  be  enforced. 

Assumpsit;  on  a  contract  in  writing.  Appeal  from  the  Circuit  Court 
of  Ogle  County;  the  Hon.  Jambs  Shaw,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1899.  Affirmed.  Opinion  filed  February  1, 
1900. 

Francis  Bacon,  attorney  for  the  appellant. 

J.  C.  Seyster,  attorney  for  appellees. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 
The  J.  E.  Watkins  Medical  Company,  a  Minnesota  cor- 
poration, had  employed  John  J.  Wehmeyer  as  its  agent,  to 
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sail  its  drugs  in  Champaign  county,  Illinois,  for  several 
years,  and  on  January  18,  1896,  entered  into  a  written  con- 
tract with  him  for  the  period  from  that  date  to  March  1, 
1897,  prescribing  his  duties,  manner  of  selling  and  report- 
ing, compensation,  etc.  John  J.  Paul  and  August  F.  Korf 
signed  a  contract  with  the  Medical  Company  guaranteeing 
performance,  by  the  agent,  of  his  contract  and  payment 
thereunder.  After  selling  in  Champaign  county  for  some 
time  under  said  contract  Wehmeyer  absconded,  owing  tl.e 
Medical  Company  $460.76  for  sales  made,  and  either  not 
collected  or  not  remitted,  and  for  merchandise  either  sold 
and  not  reported,  or  unsold  and  not  returned,  as  required  by 
his  contract.  The  Medical  Company  brought  this  suit 
against  the  guarantors  to  recover  that  sum.  A  declaration 
and  a  plea  of  the  general  issue  were  filed,  and  the  parties 
stipulated  plaintiff  could  introduce  any  evidence  compe- 
tent under  a  proper  declaration  on  the  contract,  and  defend- 
ants could  introduce  any  evidence  competent  under  any 
plea,  and  take  advantage  of  any  defense,  as  if  specially 
pleaded.  A  jury  found  for  defendants  and  judgment  was 
rendered  in  their  favor,  and  plaintiff  appeals. 

Section  11  of  the  act  entitled  "An  act  to  regulate  the 
practice  of  medicine  in  the  State  of  Illinois,"  in  force  July 
1,  1887,  requires  "  any  itinerant  vender  of  any  drug,  nos- 
trum, ointment  or  appliance  of  any  kind,  intended  for  the 
treatment  of  disease  or  injury,  or  who  shall,  by  writing  or 
printing,  or  any  other  method,  profess  to  cure  or  treat  dis- 
ease or  deformity  by  any  drug,  nostrum,  manipulation  or 
other  expedient,"  to  "  pay  a  license  of  $100  per  month  "  to 
the  State  Board  of  Health,  and  gives  that  body  power  to 
refuse  such  license  for  sufficient  cause,  and  subjects  "  any 
such  itinerant  vender  who  shall  vend  or  sell  any  such  drug, 
nostrum,  ointment  or  appliance,  without  having  a  license  so 
to  do,"  to  a  fine  of  not  less  than  $100,  nor  more  than  $2<K) 
for  each  offense.  The  contract  between  the  Medical  Com- 
pany and  Wehmeyer  appointed  the  latter  the  agent  of. the 
Medical  Company  "for  the  sale  and  distribution  of  Dr. 
Ward's  liniment,  Egyptian  stick  salve,  condition  powders, 
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vegetable  cathartic  and  little  liver  pills,  petro-carbo  salve, 
cough  syrup,  gen-de-can-dra  and  barb  wire  embrocation; 
also  extracts  and  essences,  and  other  goods  manufactured  by 
s  lid  The  J.  R.  Watkins  Medical  Company,  in  the  following 
named  territory,  and  no  other,  to  wit,  in  the  State  of  Illi- 
nois, •  Champaign  oounty."  The  pr&of  showed  that  the 
remedies  specifically  named  in  the  above  quotation  from 
the  contract  are  medicines,  drugs  and  ointments  for  the 
treatment  of  disease  and  injuries.  The  Medical  Company 
did  not  take  out  a  license,  as  required  by  our  statute  above 
referred  to.  The  verdict  and  judgment  for  defendants 
depend  upon  the  correctness  of  their  contention  that  for 
lack  of  a  license  the  contract  with  Wehmeyer  was  void,  and 
can  not  be  enforced,  and  therefore  the  guaranty  can  not  be 
enforced.  The  Medical  Company  contends,  first,  that  the 
remedies  were  not  sold  in  a  manner  making  the  seller  an 
itinerant  vender,  and  therefore  a  liceiise  was  not  required; 
socond,  that  Wehmeyer  was  the  itinerant  vender,  if  there 
was  any,  and  the  proof  does  not  disclose  he  did  not  have  a 
license;  and  third,  that  if  the  Medical  Company  was  required 
to  have  a  license,  its  failure  to  procure  it  only  exposes  it  to 
the  prescribed  fine,  and  does  not  invalidate  the  contract. 

We  think  it  clear  the  contract  provided  for  selling  and 
distributing  these  remedies  by  itinerant  vending.  The 
agent  was  therein  made  to  agree  to  provide  himself  with  a 
suitable  horse  and  vehicle  and  thoroughly  canvass  Cham- 
paign county  for  the  introduction,  distribution  and  sale  of 
said  remedies.  Where  sales  could  not  be  made,  the  agent 
was  to  leave  on  trial,  samples  thereof,  with  persons  whose 
custom  he  might  solicit,  on  terms  named  on  the  bottles,  etc. 
He  was  to  collect,  as  far  as  possible,  from  purchasers  the 
prices  of  the  remedies  sold,  and  from  persons  with  whom 
remedies  were  left  on  trial  such  sums  as  were  prescribed  on 
bottles,  etc.  He  was  to  report  to  the  Medical  Company 
each  week,  giving  a  full,  detailed  account  of  the  past  week's 
work,  etc.,  with  reasonable  excuse  for  all  unemployed  time 
during  the  week.  The  agent  agreed  to  devote  his  time  ex- 
clusively to  that  business  and  have  no  other  occupation;  he 
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was  to  sell  the  remedies  at  retail  prices,  to  actual  consumers 
only,  in  Champaign  county,  and  was  forbidden  to  deposit 
with  or  sell  to  any  person  at  wholesale  to  enable  such  per- 
son to  sell  at  retail.  The  Medical  Company  furnished  Weh- 
raeyer  with  a  rubber  stamp  and  pad  with  which  to  stamp 
his  name  on  advertising  matter.  The  stamp  designated 
him  as  u  Traveling  salesman  for  Dr.  Ward's  remedies." 
The  Medical  Company  furnished  Wehmeyer  order  blanks, 
on  which  were  directions  to  him,  as  follows : 

"  Always  give  next  address.  Always  call,  if  possible, 
at  office  given  as  next  address.  If  you  can't  get  there 
write  to  the  postmaster  to  forward  your  mail." 

While  the  greater  part  of  the  orders  Wehmeyer  filled  out 
directed  the  bills  to  be  sent  either  to  Dewey  or  Champaign 
postoffices,  yet  other  orders  named  numerous  other  post- 
offices  at  which  the  agent  should  be  addressed.  Many 
reports  by  the  agent  (not  abstracted)  were  in  evidence,  in 
which  he  gave  excuses  for  not  working  specified  days  in  the 
preceding  week.  They  often  named  rain  and  bad  roads  as 
the  excuse.  In  one  he  said  he  had  been  traveling  the  greater 
part  of  the  week,  notwithstanding  the  bad  roads.  In  an- 
other he  said  he  could  not  travel  the  preceding  week 
because  the  roads  were  almost  impassable.  In  another  he 
reminded  the  Medical  Company  to  always  send  his  mail 
to  the  address  named  in  his  last  letter.  In  another  he 
said  he  would  be  around  Dewey  that  week  and  at  Ludlow 
the  next.  From  the  contract,  and  all  the  documents  put  in 
evidence  by  plaintiff,  we  think  it  clear  that  the  agent's  duty 
under  his  employment  was  to  go  through  the  county  from 
house  to  house  peddling  the  remedies,  when  he  could  sell 
them,  and  leaving  samples  on  trial  when  he  could  not  make 
a  sale,  and  calling  again  at  such  houses  and  trying  to  effect 
sales  after  the  samples  had  been  tested.  This  was  the 
practice  against  which  the  statute  was  directed. 

Wehmeyer  was  but  a  traveling  salesman  for  the  Medical 
Company.  He  did  not  buy  the  remedies  from  them.  The 
contract  provided  that  the  goods,  and  half  the  proceeds  of 
all  sales  and  collections,  should  belong  to  the  Medical  Com- 
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pany  until  the  contract  was  fully  settled  and  satisfied,  and 
that  if  Wehmeyer  disposed  of  the  goods  and  proceeds  con- 
trary to  the  contract  it  should  be  considered*  an  embezzle- 
ment, and  he  should  be  liable  to  criminal  prosecution. 
Wehmeyer's  compensation  was  one-half  the  proceeds  of 
sales.  The  contract  bound  Wehmeyer  not  to  enter  into 
competition  with  the  Medical  Company  in  the  same  terri- 
tory for  two  years  after  the  contract  expired.  We  are  of 
opinion  the  Medical  Companj*  was  the  seller;  that  Weh- 
meyer was  but  its  agent  and  employe,  and  that  under  the 
statute  it  was  required  to  take  out  a  license.  It  is  idle  to 
suppose  there  was  any  purpose  that  this  employe,  whose 
sales  were  comparatively  trifling,  should  pay  $100  per 
month  for  a  license  to  make  sales  for  the  Medical  Company. 
As  the  Medical  Company  did  not  take  out  a  license,  its  sales, 
through  its  traveling  salesman,  were  in  violation  of  law. 

We  come  now  to  the  question  whether  this  contract  is 
thereby  invalidated.  We  think  the  t ules  of  law  governing 
this  subject  are  correctly  stated  in  2  Benjamin  on  Sales.  In 
section  818  that  author  says : 

"  When  contracts  are  prohibited  by  statute,  the  prohibi- 
tion is  sometimes  express  and  at  others  implied.  Wnerever 
the  law  imposes  a  penalty  for  making  a  contract,  it  impli- 
edly forbids  parties  from  making  such  a  contract,  and  when 
a' contractus  prohibited,  whether  expressly  or  by  implica- 
tion, it  is  illegal  and  can  not  be  enforced.  "  Of  this  there  is 
no  doubt.  But  the  question  frequently  arises  whether,  on 
the  true  construction  of  a  statute,  the'con tract  under  con- 
sideration has  really  been  prohibited,  and  in  determining 
this  point  much  weight  has  been  attributed  to  a  distinction 
held  to  exist  between  two  classes  of  statutes,  those  passed 
merely  for  revenue  purposes,  and  those  which  have  in  con- 
templation, wholly  or  in  part,  the  protection  of  the  public, 
or  the  promotion  of  some  object  of  public  policy." 

After  reviewing  the  cases  he  summarizes  therefrom  the 
following  propositions  rn  section  825 : 

"  First.  That  where  a  contract  is  prohibited  by  statute, 
it  is  immaterial  to  inquire  whether  the  statute  was  passed 
for  revenue  purposes  only,  or  for  any  other  object.  It  is 
enough  that  Parliament  has  prohibited  it,  and  it  is  there- 
fore void. 
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Secondly.  That  when  the  question  is  whether  a  contract 
has  been  prohibited  by  statute,  it  is  material,  in  construing 
the  statute,  to  ascertain  whether  the  legislature  had  in  view 
solety  the  security  and  collection  of  the  revenue,  or  had  in 
view,  in  whole  or  in  part,  the  protection  of  the  public  from 
fraud  in  contracts,  or  the  promotion  of  some  object  of  pub- 
lic policy.  In  the  former  case  the  inference  is  that  the 
statute  was  not  intended  to  prohibit  contracts;  in  the  latter 
that  it  was. 

Thirdly.  That  in  seeking  for  the  meaning  of  the  law- 
giver, it  is  material  also  to  inquire  whether  the  penalty  is 
imposed,  once  for  all,  on  the  offense  of  failing  to  comply 
with  the  requirements  of  the  statute,  or  whether  it  is  a 
recurring  penalty,  repeated  as  often  as  the  offending  party 
may  have  dealings.  In  the  latter  case,  the  statute  is  in- 
tended to  prevent  the  dealing,  to  prohibit  the  contract,  and 
the  contract  is  therefore  void;  but  in  the  former  case  such  is 
not  the  intention,  and  the  contract  will  be  enforced." 

In  the  present  statute  there  is  a  recurring  penalty  for  each 
sale  without  a  license,  showing  the  object  of  the  statute  is 
to  prevent  the  itinerant  vending  of  drugs  except  under  the 
license  and  control  of  the  State  Board  of  Health.  We  think 
it  obvious  that  the  purpose  of  the  statute  was  not  the  collec- 
tion of  revenue,  but  to  prevent  the  public  from  being  injured 
in  health  and  defrauded  by  itinerant  sales  of  harmful  drugs 
and  nostrums.  Therefore,  under  the  above  rules,  this  con- 
tract, by  which  the  Medical  Company  sought  to  evade  our 
statute,  is  impliedly  prohibited,  and  is  therefore  void,  and 
Wehmeyer  is  not  liable  to  the  Medical  Company  thereon, 
and  as  he  is  not  liable  his  guarantors  are  not  liable. 

Wehmeyer  sold  some  essences  and  extracts  under  this 
contract,  and  they  were  not  drugs  nor  nostrums.  If  the  in- 
validity of  the  contract  did  not  affect  the  agent's  liability 
for  essences  and  extracts,  then  payments  made  should  be 
applied  upon  that  for  which  there  was  a  legal  liability,  and 
the  payments  were  much  more  than  enough  to  extinguish 
that  liability. 

We  conclude  that  upon  the  facts  the  verdict  was  right. 
The  instructions  given  were  inconsistent.  Those  given  for 
plaintiff  should  have  been  refused.  The  other  rulings  upon 
instructions  were  substantially  correct,  except  that  one  in- 
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struction,  given  for  defendants,  improperly  left  the  jury  to 
determine  whether  the  contract  was  illegal.  Other  instruc- 
tions, however,  properly  stated  the  law  upon  that  subject, 
and,  as  we  conclude  the  verdict  is  right,  the  judgment  is 
affirmed. 


D.  S.  Jenks  t.  C.  C.  Bounds. 

1.  Non-residence—  Under  the  Attachment  Act.— Absence  from  the 
State,  with  a  fixed  abode  in  another  place,  with  the  intention  of  remain- 
ing permanently  away,  at  least  for  a  time,  for  business  or  other  purposes, 
will  constitute  a  non-residence  within  the  meaning  of  the  attachment 
act,  even  if  there  is  an  intention  of  returning  at  the  expiration  of  the 
svjourn  in  the  foreign  State;  but  a  casual  or  transitory  absence  from  the 
State  will  not  constitute  such  a  non-residence. 

2.  Same— Absence  Must  be  Protracted.— The  absence  must  be  so  pro- 
tracted as  to  amount  to  a  prevention  of  legal  remedies  by  ordinary 
process;  and  in  determining  whether  one  has  ceased  to  be  a  resident,  it 
is  important  to  know  whether  the  purpose  of  his  absence  is  such  as  to 
admit  of  the  acquisition  of  residence  elsewhere. 

8.  Same—  Transient  Visits.— Something  more  than  the  transient  visit 
of  a  person  for  a  time  at  a  place  is  necessary  to  make  him  a  resident; 
there  must  be  a  settled,  fixed  abode;  an  intention  to  remain  perma- 
nently, at  least  for  a  time,  for  business  or  other  purposes,  is  required  to 
constitute  a  residence  within  the  legal  meaning  of  the  term. 

4.  Domicile — Not  Necessarily  a  Residence.— The  domicile  of  a  citizen 
may  be  in  one  State  or  Territory  and  his  actual  residence  in  another. 

Attachment. — Appeal  from  the  Circuit  Court  of  Kendall  County;  the 
Hon.  George  W.  Brown,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1899.  Reversed  and  remanded.  Opinion  filed  Feb- 
ruary 1,  1900. 

C.  A.  Darnell  and  John  Fitzgerald,  attorneys  for 
appellant. 

J.  Stuart  Wilson  and  Benj.  F.  Harrington,  attorneys 
for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 
On  May  4,  1898,  D.  S.  Jenks   began  this  suit  upon  a 
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promissory  note,  by  suing  out  an  attachment  against  C.  C. 
Rounds,  its  maker,  on  the  ground  that  Rounds  was  not  then 
a  resident  of  Illinois.  A  writ  of  attachment  was  issued 
and  levied  upon  real  estate.  Defendant  pleaded,  traversing 
the  allegation  of  non-residence.  A  jury  found  the  issue 
for  defendant.  Judgment  for  costs  was  entered  against 
plaintiff,  and  he  appeals. 

From  1865  to  1897  Rounds  lived  at  Piano,  in  Kendall 
county.  In  1897  he  lived  in  two  rooms,  up  stairs,  in  a  house 
which  he  owned;  was  a  widower,  and  about  seventy-five 
years  old.  He  had  grandchildren  and  a  widowed  daughter- 
in-law  living  in  Nebraska.  On  May  19,  1897,  he  left  the 
house  in  charge  of  his  tenant,  reserving  his  two  rooms,  and 
leaving  .his  cooking  utensils  and  part  of  his  furniture  therein, 
and  went  to  Nebraska.  Nine  days  later,  on  May  28,  1897, 
he  executed  a  deed  of  his  Piano  home  to  Mat  tie  W.  Lloyd, 
though  the  deed  was  not  recorded  in  Kendall  county  till 
May  19,  1S98.  On  November  24,  1897,  he  married  Mattie 
W.  Lloyd,  and  thereafter  lived  with  her  at  her  mother's 
home  in  Nebraska  till  March  1, 1898,  when  he  and  his  wife 
moved  upon  his  wife's  eighty-acre  farm  in  Nebraska,  where 
they  have  ever  since  lived,  and  still  live.  He  then  took 
charge  and  control  of  that  farm,  intending,  he  testified,  to 
return  to  Illinois  in  the  fall  of  1898,  after  the  close  of  that 
farming  season.  His  wife,  during  that  summer,  broke  her 
arm  and  became  paralyzed,  and  her  mother  became  sick 
and  came  to  live  with  them,  and  they  remained  upon  the 
farm.  Rounds  never  returned  to  this  State,  except  to 
attend  the  trial  of  this  cause,  in  April,  1899,  and  then  tes- 
tified he  was  still  in  charge  of  his  wife's  farm  in  Nebraska, 
and  expected  to  remain  there  during  the  year  1899.  He 
went  to  Nebraska  for  his  health,  intending  to  return  at 
some  time.  In  the  fall  of  1897  he  refused  to  vote  in  Ne- 
braska, on  the  ground  that  he  wished  to  keep  his  perma- 
nent residence  at  Piano. 

Was  Rounds,  on  May  4,  1898,  a  non-resident  of  Illinois, 
within  the  meaning  of  the  attachment  act?  What  con- 
stitutes non-residence  under  that  act  is  thus  stated  in  Wells 
v.  Parrott,  43  111.  App.  656 : 
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"  Absence  from  the  State  and  having  a  fixed  abode  in 
another  place,  with  the  intention  to  remain  permanently, 
at  least  for  a  time,  for  business  or  other  purposes,  will 
constitute  non-residence,  even  if  there  be  an  intention  to 
return  at  the  expiration  of  the  time  of  residence  in  the 
foreign  State.  Casual  or  transitory  absence  from  the  State 
will  not  constitute  non-residence  within  the  meaning  of 
the  attachment  act.  The  absence  must  be  so  protracted  as 
to  amount  to  a  prevention  of  legal  remedy  by  ordinary 
process;  and  in  determining  whether  one  has  ceased  to  be 
a  resident  it  is  important  to  know  whether  the  purpose  of 
the  absence  was  such  as  to  admit  or  require  the  acquisition, 
of  residence  elsewhere." 

To  the  same  effect  is  Barron  v.  Burke,  82  111.  App.  116. 
Both  follow  Board  of  Supervisors  v.  Davenport,  40  111.  197, 
where,  in  determining  the  meaning  of  the  term  "persons 
residing  in  the  State  "  in  the  revenue  law,  the  court  adopted 
the  language  of  a  New  York  decision,  as  follows : 

"  The  transient  visit  of  a  person,  for  a  time,  at  a  place, 
does  tiot  make  him  a  resident  while  there.  Something 
more  is  necessary  to  entitle  him  to  that  character.  There 
must  be  a  settled^  fixed  abode,  an  intention  to  remain  per- 
manently, at  least  for  a  time,  for  business  or  other  pur- 
poses, to  constitute  a  residence  within  the  legal  meaning  of 
that  term.  *  *  *  The  domicile  of  a  citizen  may  be  in 
one  State  or  Territory  and  his  actual  residence  in  another." 
Wells  v.  People,  44  111.  40;  Drake  on  Attachment  (3d 
Edition),  Section  39,  et  seq. 

When  Rounds  originally  went  to  Nebraska,  it  may  be 
he  did  not  at  once  become  a  non-resident  of  Illinois.  He 
went  for  his  health,  and  we  may  assume,  also,  to  visit  his 
grandchildren  at  the  home  of  his  deceased  son,  and  he 
intended  to  return,  and  reserved  the  rooms  previously  occu- 
pied by  him  in  his  home  at  Piano.  His  first  step  to  divest 
himself  of  his  status  as  a  resident  of  Piano  was  deeding  his 
home  there  to  Mattie  W.  Lloyd.  Then  followed  his  mar- 
riage to  her  about  six  months  later.  Then  he  and  his  wife 
took  up  their  abode  with  her  mother.  On  March  1, 1898,  he 
moved  upon  and  took  charge  and  control  of  his  wife's  farm 
in  Nebraska,  at  the  beginning  of  the  farming  season,  intend- 
ing to  remain  there  in  charge  of  that  farm  at  least  till  the 
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close  of  that  farming  season  in  the  fall  of  1898.  When  he 
moved  to  that  farm  March  1,  1898,  with  that  purpose,  he 
certainly  acquired  a  fixed  abode,  intending  to  remain  there, 
for  that  season  at  least,  for  business  purposes,  and  thereby 
became  a  non-resident  of  this  State  under  the  attachment 
act,  notwithstanding  his  intention  to  return  to  this  State  at 
some  future  time.  When  this  attachment  was  sued  out  on 
May  4, 1898,  Rounds  had  been  absent  from  the  State  fifteen 
days  less  than  a  year,  had  acquired  a  fixed  abode  for  the 
time  being  in  Nebraska,  and  had  entered  upon  a  business 
there,  the  performance  of  which  would  require  him  to 
remain  there  till  at  least  the  close  of  the  farming  season  in 
the  fall  of  1898,  and  he  then  intended  to  remain  there  at 
least  till  after  that  time.  In  our  judgment  the  absence 
from  this  State  which  had  already  occurred,  and  the  further 
continuing  absence  already  arranged  for  and  intended,  was 
so  protracted  as  to  amount  to  a  prevention  of  legal  remedy 
by  ordinary  process  in  the  courts  of  this  State,  and  made 
Rounds  a  non-resident  of  this  State  under  our  attachment 
act. 

Any  other  rule  would  enable  a  citizen  of  this  State,  owing 
debts,  and  owning  plenty  of  property  located  here  to  pay 
them,  to  practically  prevent  the  collection  of  his  debts  by 
any  process  the  courts  of  this  State  could  give  him.  By 
removing  to  another  State  or  country,  intending  to  remain 
either  for  a  fixed  period  or  indefinitely,  but  with  a  purpose 
to  return  at  some  definite  or  indefinite  future  time,  he  would 
place  himself  beyond  the  reach  of  a  summons  from  the 
courts  of  this  State,  and  yet,  according  to  the  contention  of 
appellee,  attachment  could  not  issue,  and  his  creditors 
would  be  without  legal  remedy.  It  will  not  do  to  say  his 
creditors  could  follow  him  to  the  State  or  country  of  his 
new  abode  and  sue  him  there  and  get  judgment,  for  not 
only  would  this  be  a  hardship  against  which  our  attach- 
ment act  was  intended  to  relieve,  but  it  might  be  that  his 
property  out  of  which  the  judgment  could  be  made  would 
remain  here  (and  the  proofs  show  such  is  the  present  case), 
and  when  judgment  was  obtained  in  the  foreign  jurisdic- 
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tion,  suit  could  not  be  brought  upon  that  judgment  here 
because  of  the  inability  to  get  service  of  ordinary  process 
here.  So  that  a  debtor  could  thus  avoid  for  a  long  and 
indefinite  period  the  collection  of  his  debts  out  of  his  prop- 
erty situated  in  this  State,  unless  the  attachment  act  applies. 
We  are  of  opinion  that  the  undisputed  proofs  entitled  plaint- 
iff to  a  verdict  under  the  attachment  issue. 

This  is  entirely  different  from  the  question  to  which 
many  of  appellee's  authorities  are  directed,  whether  Rounds 
is  still  a  citizen  of  this  State,  has  a  domicile  in  Piano,  and 
can  vote  there  when  he  returns.  It  was  held  in  Hayes  v. 
Hayes,  74  III.  312,  that  "  actual  residence  is  not  indispensa- 
ble to  retain  a  domicile  after  it  is  once  required."  The  dis- 
tinction between  residence  and  domicile  is  also  indicated  in 
Cooper  v.  Beers,  143  111.  25.  But  under  the  attachment  act, 
as  interpreted  in  the  cases  above  referred  to,  a  person  can 
not  be  a  resident  of  Illinois  after  he  has  acquired  a  settled 
and  fixed  abode  in  another  State  or  country,  with  the  inten- 
tion of  remaining  permanently  for  a  time,  for  business  or 
other  purposes. 

The  instruction  offered  for  the  plaintiff  was  properly 
refused.  It  was  too  broad.  It  also  stated  the  law  upon  sub- 
jects which  the  jury  were  not  required  to  determine. 

The  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial. 


William  E.  Knapp,  Adm'r,  etc.,  v.  Mamie  McCormick. 

1.  Practice— Delaying  a  Trial  Discretionary.—  Whether  the  trial  of 
a  case  should  be  delayed  or  not  is  a  matter  of  discretion  with  the  trial 
court,  and  is  not  assignable  error. 

Claim  in  Probate.— Appeal  from  the  Circuit  Court  of  Bureau  County; 
the  Hon.  Charles  Blanchard,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1899.     Affirmed.     Opinion  filed  February  1, 1900. 

Mr.  Presiding  Justice  Cbabtree  delivered  the  opinion  of 
the  court. 
The  briefs  and  abstracts  filed  herein  are  entitled  as  in  the 
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case  of  "  Estate  of  Mary  Pogrseba,  alias  Mary  Seabeck, 
deceased,  v.  Mamie  McCormick."  As  William  E.  Knapp 
appears  to  be  the  administrator  of  said  estate,  defended  as 
such  and  perfected  the  appeal  to  this  court,  he  is  the  appel- 
lant, and  we  have  given  the  case  what  we  conceive  to  be  its 
proper  title. 

The  controversy  herein  arises  upon  a  claim  filed  by  ap- 
pellee against  the  estate  of  said  Mary  Pogrseba,  deceased. 
On  a  hearing  in  the  County  Court  the  claim  of  appellee  was 
allowed  to  the  amount  of  $200,  as  of  the  seventh  class,  and 
judgment  rendered  accordingly.  Appellant  prosecuted  an 
appeal  to  the  Circuit  Court.  At  the  September  term,  1898, 
of  said  court,  when  the  case  was  reached  for  trial,  appellant, 
not  appearing,  was  called  and  defaulted,  and  the  appeal  dis- 
missed for  want  of  prosecution.  Subsequently,  at  the  same 
term, on  affidavits  filed  in  support  of  a  motion  to  set  aside 
the  default  and  reinstate  the  cause,  the  order  of  dismissal 
was  vacated  and  the  cause  continued  to  the  April  term  fol- 
lowing, when  the  cause  was  tried  by  a  jury,  resulting  in  a 
verdict  and  judgment  against  the  estate  and  in  favor  of  ap- 
pellee for  $300,  as  of  the  seventh  class,-  to  be  paid  in  due 
course  of  administration.  To  reverse  this  judgment  the 
administrator  prosecutes  an  appeal  to  this  court. 

A.s  grounds  for  reversal  it  is  urged  that  the  court  rejected 
proper  testimony  offered  by  the  defendant,  and  admitted 
improper  testimony  on  behalf  of  the  appellee  claimant. 

A  careful  examination  of  the  record  fails  to  show  that 
the  court  rejected  any  testimony  offered  by  the  defendants. 
What  the  court  did  do  was  to  refuse  a  delay  of  the  trial  to 
enable  the  defendant  to  procure  witnesses  by  whom  it  was 
claimed  certain  facts  could  be  proven. 

An  exception  was  saved  to  this  ruling  of  the  court,  and 
this  was  the  only  objection  taken  on  this  point. 

Whether  the  trial  should  be  delayed  or  not  was  a  matter 
of  discretion  with  the  trial  court,  and  not  assignable  error, 
especially  where  no  showing  under  oath  was  made  for  the 
delay  requested,  • 

The  testimony  supposed  to  have  been  rejected  by  the 

Vol.  LXXXVII 11 


290  Appellate  Courts  of  Illinois. 

Vol.  87.]  Gilbert  v.  Wielert 

court  was  not  offered,  for  the  reason  the  witnesses  were  not 
present,  and  hence  the  court  could  not  pass  on  its  admissi- 
bility. As  to  the  alleged  rejection  of  testimony,  therefore, 
the  complaint  is  not  sustained  by  the  record. 

We  think  there  was  no  error  in  allowing  the  witnesses, 
Mary  Seabeck  and  Vincent  J,  Reinke,  to  testify  on  behalf 
of  appellee.  So  far  as  they  had  any  interest  pecuniarily, 
it  was  adverse  to  the  allowance  of  appellee's  claim,  and 
therefore  they  were  not  within  the  prohibition  of  the  statute. 

But,  aside  from  this  question,  there  was  sufficient  evi- 
dence, entirely  uncontradicted,  to  fully  sustain  the  verdict 
and  judgment. 

We  find  no  error  in  the  instructions,  and  the  judgment 
will  be  affirmed. 


Olive  Gilbert  and  Alelia  Earl  v.  Ella  Wielert,  Araminta 
West,  3.  W.  Gaffield  et  ah 

1.  Partition— Solicitor's  Fees,  When  Not  Proper.— Notwithstanding 
a  bill  for  partition  states  the  rights  and  interests  of  the  parties  correctly, 
if  a  defense  is  made  of  a  substantial  character,  and  undertaken  with 
reasonable  grounds,  the  complainant  will  not  be  entitled  to  have  his 
solicitor's  fees  apportioned  under  the  statute, 

Partition.— Appeal  from  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  Richard  W.  Hilscher,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1899.    Affirmed.    Opinion  filed  February  1, 1900. 

C.  W.  Raymond,  attorney  for  appellants. 

No  appearance  for  appellees. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

This  was  a  bill  for  the  partition  of  some  ninety-three 
acres  of  land  in  Iroquois  county,  filed  by  the  appellants, 
Olive  Gilbert  and  Alelia  Earl.  The  bill  averred  that  the 
premises  in  question*  were  at  the  time  of  his  death  owned 
by  Amos  Gaffield,  who  died  intestate  October  16,  189S, 
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leaving  no  widow,  children  or  descendants  of  children, 
father  or  mother,  surviving  him;  that  his  only  heirs  8t 
law  were  the  descendants  of  a  brother  and  two  sisters, 
who  died  before  the  intestate;  that  appellants  and  Will- 
iam H.,  J.  W.,  Frank  and  Alonzo  Gaffield  were  each  entitled 
to  5-90  of  the  premises;  that  Ella  Wielert,  Araminta,  John 
E.,  Edwin  and  Oscar  F.  West  were  each  entitled  to  6-90  of 
the  premises,  and  that  Eliza  (Wilson)  Reynolds  was  enti- 
tled to  30-90  of  the  same.  J.  W.  Gaffield,  Ella  Wielert  and 
Araminta  West  answered  the  bill,  denying  that  Eliza  (Wil- 
son) Reynolds  was  an  heir  at  law  of  Amos  Gaffield  and 
entitled  to  an  interest  in  the  premises,  but  admitting  all  the 
other  allegations  of  the  bilL  William  H.  Gaffield  and  Eliza 
Reynolds,  who  was  known  also  as  Lide  Reynolds  and  Lide 
Wilson,  made  default.  The  other  defendants  were  minors 
and  answered  by  their  guardian  W  litem,  praying  that  strict 
proof  be  made  of  the  matters  alleged  in  the  bilL  There 
was  a  spirited  contest  over  the  right  of  Eliza  Reynolds  to 
an  interest  in  the  premises,  and  quite  an  amount  of  evi- 
dence taken  upon  the  subject  The  suit  resulted,  however,  in 
her  favor,  and  a  decree  was  entered  for  the  partition  of  the 
premises  among  the  parties  entitled  thereto,  according  to 
their  interests  as  set  forth  in  the  bill.  Commissioners  were 
appointed  to  make  partition,  who  reported  that  the  land 
could  not  be  divided,  and  a  sale  was  thereupon  ordered  and 
the  land  sold  for  about  $5,000.  Afterward  complainants 
entered  a  motion  asking  the  court  to  fix  their  solicitors'  fees 
and  apportion  the  same  among  the  parties  to  the  suit  The 
court  denied  the  motion  and  this  appeal  seeks  a  reversal  of 
the  decree  of  the  Circuit  Court  upon  that  question. 

Section  40  of  the  partition  act,  as  amended  in  1889,  pro* 
vides : 

"In  all  proceedings  for  the  partition  of  real  estate, 
when  the  rights  and  interests  of  all  the  parties  in  interest 
are  properly  set  forth  in  the  petition  or  bill,  the  court  shall 
apportion  the  costs,  including  the  reasonable  solicitor's  fee, 
among  the  parties  in  interest  in  the  suit,  so  that  each  party 
shall  pay  his  or  her  equitable  portion  thereof,  unless  the 
defendants  or  some  one  of  them  shall  interpose  a  good  and 
substantial  defense  to  said  bill  or  petition." 
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In  passing  upon  this  section  the  Supreme  Court,  in  the  case 
of  Metheny  v.  Bohn,  164  111.  495,  held,  that  notwithstanding 
the  bill  stated  the  rights  and  interests  of  the  parties  correctly, 
yet  if  a  defense  was  made  of  a  good  and  substantial  char- 
acter and  undertaken  with  reasonable  grounds,  complainant 
would  not  be  entitled  to  have  his  solicitor's  fee  apportioned, 
although  the  defense  was  overcome  by  evidence  on  the  part 
of  the  complainant  and  proved  unsuccessful.  The  defense 
in  this  case  was  of  a  good  and  substantial  character  and 
the  right  of  the  defendant,  Eliza  Keynolds,  to  an  interest  in 
the  premises,  was  warmly  contested.  Notwithstanding  the 
fact  that  the  allegations  of  the  bill  were  found  to  be  true, 
yet  under  the  authority  of  the  case  above  quoted,  we  must 
hold  that  the  order  of  the  court  below,  denying  the  motion 
to  tax  and  apportion  solicitor's  fees,  was  properly  overruled, 
and  the  same  will  therefore  be  affirmed. 


The  Chicago  &  E.  I.  R.  R.  Go.  v.  Edward  Chipman. 

1.  Evidence—  Of  Previous  Conditions.— In  an  action  against  a  rail- 
road company  for  killing  horses,  evidence  showing  what  the  condition 
of  the  guards  and  fences,  at  the  place  where  the  horses  got  upon  the 
right  of  way,  was  a  year  before,  followed  by  proof  of  their  continuous 
bad  condition  from  then  to  the  time  of  the  occurrence,  is  competent. 

Action  for  Killing  Stock.— Appeal  from  the  Circuit  Court  of  Kan- 
kakee County;  the  Hon.  Robert  W.  Hilscher,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1899.  Affirmed.  Opinion  filed 
February  1,  1900. 

William  R.  Hunter,  attorney  for  appellant. 

E.  P.  Harney  and  T.  F.  Donovan,  attorneys  for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  court. 
Appellee  brought  this  suit  against  appellant  to  recover 
the  value  of  five  horses,  killed  by  appellant  on  its  right  of 
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way,  in  August,  1898,  and  on  a  jury  trial  recovered  $350. 
The  horses  were  of  a  special  breed  and  weight,  and  it  is  not 
argued  that  the  verdict  is  excessive,  if  plaintiff  is  entitled 
to  recover.  The  amended  declaration  in  different  counts 
charged  a  failure  to  construct,  maintain  and  keep  in  repair 
suitable  and  sufficient  cattle-guards  and  fences  at  a  certain 
highway  crossing  over  defendant's  railroad,  without  the 
limits  of  towns,  cities  and  villages,  and  that  by  reason 
thereof  said  horses  strayed  and  wandered  along  and  upon 
said  railroad  at  said  highway  crossing,  and  were  struck  and 
killed  by  a  locomotive  engine  running  upon  said  railroad. 
Plaintiff's  home  was  west  of  the  railroad,  and  he  had  a 
pasture  east  of  the  railroad,  where  he  kept  eleven  horses  in 
the  summer.  On  the  night  in  question  they  in  some  way 
escaped  from  the  pasture  through  a  gate,  and  started  for 
home.  When  crossing  defendant's  railroad  at  the  highway 
crossing  between  the  pasture  and  the  home  place,  five  of 
them  turned  north,  passed  between  the  fences  and  the  cattle- 
guard  and  to  and  upon  the  right  of  way,  and  were  struck 
by  a  running  train  and  killed,  some  sixty  rods  north  of  the 
crossing.  The  cattle-guards  were  known  as  wooden 
surface-guards.  It  was  a  disputed  question  of  fact  whether 
there  was  an  opening  underneath  or  whether  that  space 
was  filled  with  sand.  Between  the  ends  of  the  guards  and 
the  fence,  on  either  side,  was  a  space,  as  to  the  width  of 
which  the  evidence  ranges  from  two  and  one-half  feet  to 
three  or  four  feet.  The  fence  had  been  in  that  condition 
since  it  was  b.uilt  a  year  before.  The  marks  of  the  feet  of 
one  horse  were  found  on  the  guards.  The  tracks  of  the 
other  horses  were  between  the  fences  and  the  guards  on 
either  side.  Four  months  before,  as  a  neighbor  on  horse- 
back was  driving  cattle  across  the  track  at  this  crossing,  his 
cattle  turned  up  the  track  and  passed  between  the  fence 
and  the  cattle-guards  at  this  point,  and  he  rode  his  horse 
between  the  fence  and  cattle-guards  and  drove  the  cattle  back 
the  same  way.  As  the  proof  showed  that  the  fence,  at  the 
Uime  the  plaintiffs  horses  were  killed,  was  in  the  same  con- 
dition as  ever  since  it  was  built,  a  year  before,  we  think  this 
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evidence  was  competent.  It  tended  to  show  the  space  was 
wide 'enough  for  horses  to  pass  through,  and  that  it  had 
been  in  that  condition  for  a  long  time.  The  jury  have 
determined  the  disputed  questions  of  fact  for  the  plaintiff, 
and  the  evidence  warranted  that  verdict. 

The  only  important  ruling  upon  testimony  adverse  to 
defendant,  set  out  in  the  abstract,  was  cured  by  evidence 
afterward  let  in,  covering  the  point.  Defendant  discusses 
the  refusal  of  the  court  to  permit  certain  other  questions 
said  to  have  been  put  by  defendant,  but  they  are  not  set 
out  in  the  abstract,  nor  does  the  brief  give  the  name  of  the 
witness,  nor  the  page  of  the  record  where  the  alleged  ruling 
can  be  found.  Plaintiff's  instructions  complained  of  are  in 
the  language  of  the  statute.  The  jury  were  very  strongly 
instructed  for  defendant.  We  find  no  reversible  error  in 
the  record,  and  the  judgment  is  affirmed. 


Ellwood  Mfg.  Co.  v.  Charles  H.  Faulkner. 

1.  Fraudulent  Sales— Notice  to  Subsequent  Purchasers—Burden  of 
Proof. — In  an  action  to  recover  from  a  subsequent  purchaser  the  posses- 
sion of  goods  originally  obtained  by  his  vendor  of  the  plaintiff  through 
false  statements  as  to  his  financial  condition,  the  burden  of  proof  is  upon 
the  plaintiff  to  show  that  such  subsequent  purchaser  was  not  an  inno- 
cent purchaser  for  a  valuable  consideration. 

2.  Evidence  —  Of  Fraud  —  Conversations  with  Fraudulent  Pur- 
chasers.— The  burden  of  showing  that  a  sale  of  property  is  fraudulent  is 
upon  the  party  asserting  it,  and,  as  bearing  upon  such  question,  con- 
versations with  the  alleged  fraudulent  purchaser  upon  the  subject,  even 
in  the  absence  of  his  vendor,  prior  to  the  time  of  the  sale,  are  competent. 

Replevin. — Appeal  from  the  Circuit  Court  of  Winnebago  County;  the 
Hon.  John  C.  Garver,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1899.  Reversed  and  remanded.  Opinion  filed  February 
1,  1900. 

E.  K.  Welsh  and  Wood,  Newman  &  Elmer,  attorneys 
for  appellant. 
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Charles  W.  Ferguson  and  Frost  &  McEvoy,  attorneys 
for  appellee. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

This  was  an  action  of  replevin,  by  appellant  against  ap- 
pellee, for  a  car  load  of  barbed  wire.  The  case  was  tried  by 
a  jury,  and  there  was  a  verdict  and  judgment  for  appellee. 
The  wire  in  question  was  sold  and  shipped  to  P.  W.  Fenlon, 
a  merchant  doing  business  at  Durand,  Illinois. 

Fenlon,  who  was  at  the  time  in  failing  circumstances, 
obtained  the  wire  of  appellant  by  making  false  statements 
as  to  his  financial  condition.  On  September  7, 1S97,  Fenlon 
made  a  bill  of  sale  of  his  stock  and  some  other  property  to 
E.  B.  Norton,  and  on  the  same  day  Norton  sold  and  exe- 
cuted a  bill  of  sale  of  the  same  to  appellee.  The  sales  were 
brought  about  by  B.  A.  Knight,  an  attorney  of  Rockford. 
This  is  the  second  time  this  case  has  been  in  this  court. 
On  the  former  occasion  the  I.  L.  Ellwood  Manufacturing 
Company  had  won  in  the  court  below,  and  the  case  was 
reversed  and  remanded  by  this  court.  Faulkner  v.  Ellwood 
Mfg.  Co.,  79  111.  App.  544.  It  was  there  held  by  this  court, 
that  before  the  present  appellant  could  recover,  it  was  nec- 
essary to  impeach  the  titles  of  both  Faulkner  and  Norton, 
and  it  was  said  that,  admitting  Fenlon  was  guilty  of  a 
fraud,  "  the  record  disclo&es  no  direct  evidence  connecting 
appellant  (Faulkner)  with  the  fraud  nor  showing  he  had 
notice.  Nor  does  it  show  that  Norton  was  not  a  purchaser 
in  good  faith."  On  the  trial  of  the  present  case  it  was 
admitted  that  Fenlon  obtained  the  barbed  wire  in  question 
upon  statements  as  to  his  financial  condition  which  were 
false  to  an  extent  that  would  have  enabled  appellants  to 
recover  the  property  in  an  action  against  Fenlon  himself, 
had  he  retained  possession  of  the  same. 

It  was  shown  by  a  preponderance  of  the  evidence  that 
the  property  which  appellee  claims,  was  sold  to  him  by 
Norton  for  $1,142,  and  all  over  $1,500  he  could  get  out  of 
it;  that  it  was  worth  between  $5,000  and  $6,000;  and  ap- 
pellee himself  testified  that  the  stock  was  inventoried  at 
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$3,800.  Evidence  was  also  introduced  which  tended  to 
show  that  Norton  was  not  in  fact  a  bonajide  purchaser  for 
a  valuable  consideration,  and  that  this  fact  was  known  to 
appellee.  The  bills  of  sale  from  Fenlon  to  Norton,  and 
from  the"  latter  to  appellee,  were  made  out  at  the  same  time 
in  the  office  of  Knight,  and  there  was  evidence  to  the  effect 
that  Norton  was  ignorant  of  what  was  going  on  and  was 
simply  used  by  Knight  as  a  go-between.  From  all  of  which 
we  are  of  opinion  that  the  verdict  was  not  warranted  by 
the  evidence. 

It  was  necessary  for  Appellant  to  show  that  Norton  was 
not  an  innocent  purchaser  for  a  valuable  consideration,  and, 
as  bearing  upon  this  question,  conversations  with  him  upon 
the  subject,  even  in  the  absence  of  appellee,  prior  to  the 
time  he  sold  to  the  latter,  were  competent.  When  appel- 
lant offered  evidence  of  such  conversations  it  was  ruled  out 
by  the  court,  and  while  a  portion  of  the  same  was  after- 
ward admitted,  yet  the  general  tendency  of  the  court  was 
to  keep  out  all  evidence  of  conversations,  prior  to  the  sale, 
showing  bad  faith  on  the  part  of  Norton,  in  the  absence  of 
appellee.  Conversations  after  the  sale  were  properly 
excluded,  as  Norton  could  not  impeach  his  own  title.  Only 
two  instructions  were  given  for  appellant,  while  those  given 
for  appellee  were  numerous. 

Instruction  No.  1,  refused,  for  appellant,  was  the  only  one 
which  defined  the  notice  which  it  was  necessary  for  appellee 
to  have  to  defeat  his  title,  and,  as  it  stated  the  law  correctly, 
should  have  been  given. 

The  second  instruction  given  for  appellee  told  the  jury 
that  "  in  this  case  the  plaintiff  claims  that  the  defendant 
Faulkner  purchased  the  goods  in  question  and  at  the  same 
time  knew  that  Peter  W.  Fenlon  was  attempting  to  dispose 
of  the  same  to  hinder  and  delay  his  creditors,  and  under 
such  circumstances  as  would  entitle  the  plaintiffs  to 
recover,"  and  that  the  burden  of  showing  such  facts  by  a 
preponderance  of  the  evidence,  was  upon  the  plaintiff.  The 
position  of  the  appellant  is  incorrectly  stated  in  this  instruc- 
tion, as  it  never  claimed  that  Faulkner  purchased  the  goods 
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at  all.  The  particular  vice  of  the  instruction,  however,  is 
that  it  places  the  burden  upon  appellant  of  showing  by  a 
preponderance  of  the  evidence  that  Fenlon  was  attempting 
to  dispose  of  his  property  to  hinder  and  delay  his  creditors, 
"  and  under  such  circumstances  as  would  entitle  the  plaintiff 
to  recover"  This  instruction  required  the  jury  to  determine 
what  the  circumstances  were  which  would  entitle  the 
appellant  to  recover,  and  thereby  pass  upon  questions  of 
law  as  well  as  fact.     It  was  therefore  manifestly  improper. 

By  the  twenty-second  instruction,  given  for  appellee,  the 
jury  was  told  that  u  the  law  presumes  that  the  transaction 
in  question  in  Knight's  office,  as  far  as  Faulkner  was  con- 
cerned, was  made  in  good  faith  and  was  an  honest  business 
transaction,  and  such  will  continue  to  be  the  presumption 
unless  plaintiff,  by  the  preponderance  of  the  evidence,  has 
proved  the  contrary." 

The  question  whether  the  transaction  in  Knight's  office 
44  was  made  in  good  faith"  or  not  was  a  disputed  question 
of  fact,  for  the  jury  to  determine.  Under  the  circumstances 
of  this  case,  this  instruction  was  of  extremely  doubtful 
propriety,  was  likely  to  mislead  the  jury,  and  should  not 
have  been  given.  Guardian  M.  L.  Ins.  Co.  v.  Hogan,  80 
111.  35. 

For  the  reasons  above  stated,  the  judgment  will  be 
reversed  and  the  cause  remanded. 


Orrin  Winans  y.  Otto  Thorp. 

1 .  Process— Regularity  of  a  Justice's  Summons. — A  sum  m  ons  issued 
by  a  justice  of  the  peace,  ami  made  returnable  at  eight  o'clock  a.  m.  on 
the  day  set  for  trial,  is  a  sufficient  compliance  with  the  statute  requiring 
such  process  to  be  returnablo  between  the  hours  of  eight  o'clock  a.  m. 
and  four  o'clock  p.  M. 

Replefin. — Appeal  from  the  County  Court  of  La  Salle  County;  the 
Hon.  H.  W.  Johnson,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1899.    Affirmed.     Opinion  filed  February  1,  1900. 
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Reeves  &  Boys,  attorneys  for  appellant. 

Edgar  Eldredge,  attorney  for  appellee. 

Me.  Justice  Dibell  delivered  the  opinion  of  the  conrt. 

This  was  replevin,  brought  by  Winans  against  Thorp  to 
recover  personal  chattels  which  Thorp,  a  constable,  had 
seized  under  an  execution  issued  by  a  justice  of  the  peace 
against  Winans,  on  a  judgment  for  $100  and  costs,  which 
the  justice  had  rendered  against  Winans.  The  parties 
waived  a  jury  and  submitted  the  cause  under  a  stipulation 
as  to  the  facts  and  pleadings,  whereby  the  sole  question  to 
be  determined  was  whether  the  justice  acquired  jurisdiction 
of  the  peraon  of  Winans,  who  had  been  duly  served  with 
summons,  and  had  only  appeared  specially,  and  moved  to 
quash  the  summons  and  dismiss  the  suit,  which  motion  the 
justice  had  denied.  The  supposed  lack  of  jurisdiction  was 
because  the  summons  was  returnable  on  a  certain  day  "at 
8  o'clock  a.  m."  The  court  below  held  the  service  of  the 
summons  gave  the  justice  jurisdiction,  and  entered  judg- 
ment for  defendant  in  replevin,  and  plaintiff  appeals. 

The  justice  issued  the  summons  under  the  act  of  1895, 
concerning  justices  and  constables.  Section  4  of  article 
2  of  that  act,  after  prescribing  the  form  of  the  summons, 
further  enacts,  "in  which  summons  the  justice  shall  specify 
a  certain  place,  day,  and  hour,  which  shall  be  between  the 
hours  of  eight  o'clock  a.  m.  and  four  o'clock  p.  m.  for  the 
trial."  When  the  word  "  between  "  is  used  with  reference 
to  a  period  of  time  bounded  by  two  other  specified  periods 
of  time,  such  as  between  two  days  named,  the  days  or  other 
periods  of  time  named  as  boundaries  are  excluded.  (Rich- 
ardson v.  Ford,  14  111.  332;  Coleman  v.  Keenan,  76  111.  App. 
315;  Cook  v.  Gray,  6  Ind.  335;  Atkins  v.  Insurance  Co.,  5 
Mete.  439;  Eobinson  v.  Foster,  12  Iowa,  86;  Bunce  v.  Eeed, 
16  Barb.  347;  Fowler  v.  Rigney,  5  Abb.  Pr.,  N.  S.  182;  4  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.),  9;  Anderson's  Law  Diction- 
ary, title,  "Between.")  "Between  "  has  a  like  meaning  when 
used  with  reference  to  two  boundaries  in  space.  (Phila- 
delphia v.  0.  P.  Ry.  Co.,  151  Pa.  St.  128.) 
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But  "  eight  o'clock  a.  m.,"  as  a  period  of  time,  is  of  infin- 
itesimal duration.  The  same  instant  eight  o'clock  is  reached 
it  is  passed  and  the  time  between  eight  o'clock  and  nine 
o'clock  has  begun.  We  think  it  must  be  conceded  that  if 
this  summons  had  been  returnable  one-quarter  of  a  second 
after  eight  o'clock  a.  m.,  it  would  have  been  returnable 
"  between  eight  o'clock  a.  m.  and  four  o'clock  r.  m.,"  and 
would  have  been  in  compliance  with  the  statute,  and  the 
justice  would  have  had  jurisdiction.  Eight  o'clock  a.  m., 
thus  considered,  is  not  a  period  of  time,  like  a  day,  capable 
of  measurement  and  forming  a  definite  period  as  a  boundary, 
which  can  be  excluded,  but  it  is  a  mere  instant  of  time  so 
minute  as  to  be  incapable  of  being  measured  and  excluded 
from  the  time  prescribed  within  which  the  jurisdiction  of 
the  justice  can  attach.  We  are  therefore  of  opinion  that 
the  instant  of  time  known  as  eight  o'clock  a.  m.  can  not  be 
excluded  from  the  period  prescribed  by  the  statute,  so  as 
to  deprive  a  justice  of  the  peace  of  jurisdiction  of  the  person 
of  the  defendant  under  a  summons  duly  served  and  made 
returnable  at  eight  o'clock  a.  m. 

Agartn,  it  is  the  unwritten  law  of  this  State  that  "  in  pro- 
ceedings before  justices  of  the  peace  which  are  notified  to 
begin  at  a  fixed  hour,  neither  party  is  in  default  until  the 
expiration  of  that  hour  and  the  commencement  of  the 
next,"  and  it  is  the  duty  of  the  justice  to  hold  the  case 
open  till  the  beginning  of  the  next  hour.  (First  Nat.  Bk. 
v.  Beresford,  78  111.  391;  Brown  v.  People,  24  111.  App.  72.) 
Therefore  the  legal  effect  of  this  summons  is  that  defend- 
ant *vas  not  required  to  appear  for  trial  until  nine  o'clock 
a.  m.  The  spirit  of  the  statute  was  certainly  complied 
with,  for  the  u  hour  for  the  trial "  was  in  legal  effect  nind 
o'clock  a.  m.,  which  is  between  eight  o'clock  a.  m.  and  four 
o'clock  p.  m.,  in  any  sense  of  the  word  "  between."  The 
judgment  is  therefore  affirmed. 
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Carrie  Monast  v.  Albert  Letourneau. 

1.  Shrlley's  Case— Application  of  the  Rule  in.— It  a  legal  estate  is 
given  to  A,  in  trust  for  B,  for  life,  and  the  legal  remainder  to  the  heirs 
of  B  at  his  death,  the  rule  in  Shelley's  case  can  not  apply,  as  the  legal 
and  equitable  estates  can  not  so  coalesce  as  to  give  B  either  a  legal  or 
equitable  fee. 

Bill  of  Interpleader. — Appeal  from  the  Circuit  Court  of  Kankakee 
County;  the  Hon.  Robert  W.  Hilscher,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1809.  Affirmed.  Opinion  filed  February 
1,1900. 

"W.  R.  Hunter,  attorney  for  appellant. 

T.  F.  Donovan  and  T.  "W.  Shields,  attorneys  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  was  a  bill  filed  by  St.  Viateur's  College,  a  corpora- 
tion located  in  Kankakee  county,  against  the  heirs  of  Noel 
Vasseur  and  others,  asking  that  defendants  be  required  to 
interplead,  and  that  a  decree  be  entered  determining  to  whom 
of  said  defendants  the  college  should  pay  a  fund  of  $1,066.67 
remaining  in  its  hands,  with  certain  back  interest  thereon. 
By  proper  pleadings  defendants  set  up  the  several  claims  to 
said  fund  hereinafter  stated.  The  court  heard  proofs  and 
entered  a  decree.  The  facts  are  undisputed,  and  are  as 
follows : 

On  March  24,  1876,  Noel  Vasseur  sold  and  conveyed  to 
the  college  certain  real  estate  in  Kankakee  county  for 
$3,200.  The  college  paid  him  in  cash  $2,133.33  thereon, 
and  for  the  remaining  $1,066.67  executed  and  delivered  to 
Noel  Vasseur  an  instrument,  the  body  of  which  was  as 
follows : 

"These  articles  of  agreement,  made  this  24th  day  of 
March,  1876,  between  the  corporation  of  St.  Viateur's  Col- 
lege of  Bourbonnais,  Illinois,  of  the  first  part,  and  Noel 
Vasseur  and  Fannie  Vasseur,  his  wife,  and  the  heirs  of  the 
said  Noel  Vasseur,  of  the  second  part,  witnesseth,  that 
whereas,  the  said  Noel  Vasseur  and  Fannie  Vasseur  have  this 
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day  executed  and  delivered  to  said  corporation  their  deed, 
thereby  conveying  to  said  corporation  certain  lots  and  parcels 
of  land  in  the  village  of  Bourbonnais,  Illinois,  as  described  in 
the  said  deed,  for  the  consideration  of  $3,200,  of  which 
consideration  the  said  corporation  has  this  day  paid  the 
sum  of  $2,133.33,  leaving  unpaid  the  sum  of  $1,066.67,  as 
representing  the  dower  interest  of  said  Fannie  Vasseur  in 
the  said  lands,  the  said  first  party  herein,  in  and  for  con- 
sideration of  the  aforesaid  conveyance,  does  hereby  covenant 
and  agree  with  the  second  parties  to  pay  to  them  the  sum 
of  $1,066.67  aforesaid,  with  the  interest  thereon  at  the  rate 
of  ten  per  cent  per  annum  in  the  manner  following,  to  wit : 

The  said  first  party  shall  pay  to  the  said  Noel  Yasseur, 
on  the  24th  day  of  March  of  each  and  every  year  during 
his  natural  lifetime,  the  interest  of  the  said  last  named  sum, 
at  the  rate  aforesaid,  to  wit,  the  sum  of  $106.67,  and  in  case 
of  the  death  of  the  said  Noel  Vasseur,  leaving  the  said 
Fannie  Vasseur  surviving  him  as  his  widow,  then  said  first 
party  shall  pay  to  the  said  Fannie  Vasseur  from  and  after 
the  death  ot  said  Noel  Vasseur,  and  for  and  during  her 
natural  life,  on  the  24th  day  of  March  in  each  year,  the 
said  sum  of  $106.67  interest  aforesaid,  and  at  the  death  of 
the  survivor  of  said  husband  and  wife,  then  the  said  first 
party  shall  pay  to  this  heirs  of  said  Noel  Vasseur  the  said 
sum  of  $1,066.67,  with  all  interest  which  may  have  accrued 
and  then  remaining  unpaid  thereon,  at  the  rate  of  ten  per 
cent  per  annum. 

That  said  interest  and  principal  shall  be  payable  at  said 
first  party's  office  in  the  village  of  Bourbonnais,  111. 

The  payment  of  the  aforesaid  interest  and  principal, 
according  to  the  foregoing  terms,  is  secured  by  the  trust 
deed,  executed  by  said  first  party,  of  the  lands  above 
referred  to,  bearing  even  date  herewith." 

The  college  secured  the  articles  by  a  trust  deed  of  said 
premises  to  George  R.  Letourneau,  which  recited  that  said 
instrument  above  set  out  was  attached  thereto.  Said  trust 
deed  was  evidently  written  upon  a  printed  form,  and  con- 
tained provisions  that  in  case  of  default  in  the  payment  of 
said  moneysor  interest,  or  any  part  thereof,  the  trustee  might 
take  possession  and  sell  the  premises  and  afterpayingexpenses 
of  sale,  taxes,  etc., "  pay  the  principal  and  interest  due  on  said 
articles  according  to  the  tenor  and  effect  thereof,"  and,  in 
another  place,  that  in  case  of  default  in  the  payment  of  said 
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installments,  or  any  part  thereof,  or  interest,  "  the  whole  of 
said  principal  of  said  sum  and  the  interest  to  the  time  of  the 
sale,  shall,  at  the  option  of  the  legal  holder  of  said  articles, 
become  due  and  payable,  and  the  said  premises  may  be  sold 
as  if  said  indebtedness  had  matured."  It  also  provided  for 
a  successor  in  trust. 

Noel  Vasseur  died  in  1879,  leaving  the  following  heirs  at 
law :  Carrie  Monast,  a  daughter;  Francis  N.  and  Edward 
Perry,  only  children  of  Hattie  Perry,  a  deceased  daughter; 
Frederick  Vasseur,  a  son;  and  Albert  Letourneau,  only 
child  of  Lucy  Letourneau,  a  deceased  daughter.  Noel  Vas- 
seur left  a  last  will,  by  which  he  gave  all  his  property,  real 
and  personal,  and  his  rights  and  credits  of  every  name  and 
nature  which  he  might  have  at  his  death,  to  his  son  Fred- 
erick, subject  to  the  legal  rights  and  claims  of  testator's 
widow,  Fannie.  Frederick  was  named  as  executor.  In 
1 884  Frederick  Vasseur  died  testate,  making  his  sister,  Car- 
rie Monast,  his  sole  legatee  and  executrix.  Fannie  Vasseur, 
widow  of  Noel  Vasseur,  died  February  5, 1899,  and  Edward 
Letourneau  became  administrator  of  her  estate.  The  man- 
ual possession  of  the  instrument  above  set  out  passed  to 
Frederick  when  his  father  died,  and  when  Frederick  died  it 
passed  to  Carrie  Monast. 

Carrie  Monast  claimed  that  the  rule  in  Shelley's  case 
applies  to  the  contract  above  set  out;  that  the  words  therein, 
c*  heirs  of  said  Noel  Vasseur,"  are  words  of  limitation  and 
not  of  purchase;  that  Noel  Vasseur  was  therefore  the  owner 
of  the  entire  principal  fund;  that  by  his  will  it  passed  to 
Frederick  Vasseur;  that  by  the  will  of  the  latter  it  passed 
to  Carrie  Monast.  Francis  N.  and  Edward  Perry  filed  a 
disclaimer,  admitting  that  Carrie  Monast  was  sole  owner  of 
the  fund,  and  asking  that  if  the  court  found  they  had  any 
interest  therein,  it  be  ordered  paid  to  Carrie  Monast. 
Albert  Letourneau  claimed  that  the  principal  fund  belonged 
to  those  who,  at  the  death  of  the  widow,  Fannie,  should 
answer  the  description  of  "  heirs  of  Noel  Vasseur,"  and  that 
as  Frederick  died  before  the  widow,  he  took  no  interest 
which  could  pass  by  will  to  Carrie  Monast,  and  therefore 
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Albert  Letourneau  claimed  for  himself  one-third  of  the 
fund,  and  that  Carrie  Monast  was  only  entitled  to  one-third. 
Edward  Letourneau,  administrator  of  the  estate  of  Fannie 
Vasseur,  deceased,  claimed  the  $93.33  of  interest  earned 
but  not  due  at  the  date  of  Fannie  Vasseur's  death.  The 
decree  gave  Carrie  Monast  one-fourth  in  her  own  right,  one- 
fourth  in  right  of  Frederick  Vasseur,  and  one-fourth  in  right 
of  the  Perry  children,  and  gave  Albert  Letourneau  the  re- 
maining one-fourth;  and  denied  the  claim  of  Fannie  Vas- 
seur's administrator  to  the  back  interest.  From  that 
decree  Carrie  Monast  prosecutes  this  appeal,  claiming  the 
entire  fund,  and  Albert  Letourneau  assigns  cross-errors, 
claiming  one-third  instead  of  one-fourth. 

1.  In  our  judgment  the  rule  in  Shelley's  case  does  not 
apply  to  the  instrument  in  controversy.  There  was  no 
promise  to  pay  the  principal  fund  to  Noel  Vasseur  and  his 
heirs.  There  was  no  promise  to  pay  any  part  of  the  principal 
fund  to  Noel  Vasseur  at  all.  There  were  three  sets  of  per- 
sons named  as  the  party  of  the  second  part,  and  to  whom  the 
promises  were  made,  viz. :  Noel  Vasseur,  Fannie  Vasseur 
and  the  heirs  of  Noel  Vasseur.  There  was  first  a  promise 
to  pay  Noel  Vasseur  $106.67  on  the  24th  day  of  March  of 
each  and  every  year  during  his  natural  life,,  that  sum  being 
the  interest  on  the  principal  fund;  there  was,  secondly,  a 
promise  to  make  like  annual  payments  of  $106.67  to  his 
wife  from  the  date  of  his  death  during  the  rest  of  her  life, 
if  she  survived  her  husband;  and  thirdly,  a  further  promise 
after  the  death  of  both,  to  pay  the  heirs  of  Noel  Vasseur 
the  principal  fund  of  $1,066.67.  This  is  very  different 
from  Hobbie  v.  Ogden,  178  III.  357,  where  the  promise  was 
to  pay  the  trust  fund  "  to  Albert  G.  Hobbie  or  his  heirs." 
This  promise,  as  to  the  principal  fund,  is  to  pay  the  heirs 
only,  and  not  to  pay  Noel  Vasseur  at  all.  In  no  contin- 
gency was  the  principal  ever  to  be  payable  to  Noel  Vas- 
seur. The  words  "  the  heirs  of  said  Noel  Vasseur  "  must 
beheld  to  designate  and  apply  to  those  who  should  answer 
that  description  at  the  death  of  Noel  Vasseur;  to  those  ap- 
pointed by  law  to  succeed  to  his  estate  if  he  died  intestate. 
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(Kellett  v.  Shepard,  139  111.  433.)  We  are  of  opinion  that 
the  fact  that  this  fund  arose  from  the  sale  of  real  estate  is 
unimportant;  and  that  as  to  the  question  here  involved  the 
case  stands  in  the  same  position  as  if  Noel  Vasseur  had 
placed  that  amount  of  money  in  the  hands  of  a  trustee 
appointed  by  him,  and  had  taken  from  the  trustee  an  obli- 
gation to  pay  the  income  to  himself  for  life,  and  thereafter 
to  his  wife  for  life  if  she  survived  him,  and  then  to  pay  the 
principal  fund  to  those  who  at  his  death  would  take  his 
estate  if  he  died  intestate.  We  see  no  reason  why  the  prin- 
ciple stated  in  Glover  v.  Condell,  163  111.  566,  588,  does  not 
apply,  viz. : 

"  If  the  legal  estate  is  given  to  A  (the  college)  in  trust  for 
B  (Noel  Vasseur)  for  life,  and  the  legal  remainder  to  the 
heirs  of  B  (the  heirs  of  Noel  Vasseur)  at  his  death,  the  rule 
in  Shelley's  case  can  not  apply,  as  the  legal  and  equitable 
estates  can  not  so  coalesce  as  to  give  B  (Noel  Vasseur) 
either  a  legal  or  equitable  fee." 

We  are  of  opinion  that  after  Noel  Vasseur  placed  this 
fund  in  the  hands  of  the  college,  as  trustee  upon  these 
express  trusts,  he  no  longer  owned  the  principal  fund,  and 
could  not  revoke  the  trust  nor  release  the  trustee  from  its 
execution.  If  he  had  power  to  revoke  the  trust  he  never 
did  so,  and  his  will  contains  no  reference  thereto.  The 
language  of  the  trust  deed  securing  said  articles  does  not 
require  a  different  construction.  In  case  of  foreclosure  for 
non-payment  of  interest  the  moneys  would  not  be  payable 
to  Noel  Vasseur.  The  articles  recite  that  the  principal  of 
$1,066.67  represents  the  dower  interest  of  Fannie  Vasseur 
in  said  lands,  and  to  pay  the  moneys  to  Noel  Vasseur  would 
defeat  the  evident  purpose  to  protect  her  dower,  which  we 
may  well  assume  she  released  because  this  arrangement  was 
made.  Moreover,  the  trust  deed  did  not  provide  that  in  case 
of  foreclosure  the  moneys  should  be  paid  to  Noel  Vasseur. 
Its  direction  to  the  trustee,  in  case  of  foreclosure,  was  "  to, 
pay  the  principal  and  interest  due  on  said  articles  according 
to  the  tenor  and  effect  thereof."  If  at  the  time  of  such 
foreclosure  Noel  Vasseur  and  Fannie  Vasseur  were  both 
dead,  the  payment,  according  to  said  articles,  would  be  to 
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the  heirs  of  Noel  Vasseur;  but  if  either  Noel  or  Fannie 
Vasseur  were  then  living,  the  trustee  could  not  pay  the 
principal  to  them,  because  the  articles  did  not  provide  it 
should  ever  be  paid  to  them.  In  such  case  after  foreclosure 
it  would  be  the  duty  of  the  trustee  in  said  deed  to  apply  to 
a  court  of  equity  for  the  appointment  of  another  trustee  in 
place  of  the  college,  who  would  receive  and  invest  the  prin- 
cipal fund  upon  the  same  trusts  already  fixed.  The  decree 
of  the  court  below  enforces  the  trust  Noel  Vasseur  estab- 
lished and  the  contract  the  college  made  in  exact  accord- 
ance with  its  terms.  The  position  of  appellant  would 
prevent  a  father  from  creating  such  a  trust  for  the  benefit 
of  his  heirs  unless  he  chose  to  name  them  specifically. 

2.  If  the  rule  in  Shelley's  case  be  applied  to  the  interpre- 
tation of  said  articles,  yet  that  rule  is  subject  to  the  qualifi- 
cation that,  though  often  applied  to  grants  of  personalty  by 
way  of  analogy,  for  purposes  of  construction,  yet  when  so 
applied  it  yields  more  readily  to  the  apparent  intention  of 
the  grantor  than  it  does  in  grants  of  realty.  (Glover  v. 
Condell,  supra.)  The  words  in  said  instrument,  "  at  the 
death  of  the  survivor  of  said  husband  and  wife,  then  the  said 
first  party  shall  pay  to  the  heirs  of  said  Noel  Vasseur  the 
said  stun  of  $1,066.67,  with  all  interest  which  may  have 
accrued  and  then  remaining  unpaid  thereon,  at  the  rate  of 
ten  per  cent  per  annum."  express  the  intent  of  the  college, 
and  also  the  intent  of  Noel  Vasseur,  who  made  the  arrange- 
ment and  procured  the  execution  of  the  articles.  We 
think  the  intent  of  both  Noel  Vasseur  and  the  college  is 
clear,  and  has  been  carried  into  effect  by  the  decree. 

3.  The  manual  possession  of  the  articles  was  immaterial. 
There  were  several  beneficiaries  thereunder.  Only  one 
beneficiary  at  a  time  could  be  custodian  of  the  instrument. 
Whichever  one  had  it  necessarily  held  it  for  the  benefit  of 
all.  It  was  consistent  that  Noel  Vasseur  should  first  hold 
it,  as  he  was  first  to  receive  benefits  under  it.  After  his 
death  it  might  properly  have  been  lodged  with  his  widow, 
the  next  one  entitled  to  moneys  thereunder;  but  Frederick 
Vasseur  was  one  of  the  beneficiaries,  and  his  possession  of 
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the  instrument  could  not  be  hostile  either  to  Fannie  Vasseur 
or  to  his  co-befleficiaries  in  the  principal  fund;  and  the  same 
is  true  of  the  later  possession  by  Carrie  Monast,  both 
because  she  was  one  of  the  beneficiaries  in  her  own  right, 
and  because  she  acquired  the  rights  of  Frederick  Vasseur 
by  his  will. 

4.  The  death  of  Noel  Vasseur  fixed  the  persons  who 
were  his  heirs,  and  who  were  ultimately  to  take,  and  their 
interests  were  then  vested,  though  the  time  when  they 
should  take  was  deferred  by  the  fact  that  Fannie  Vasseur 
survived  her  husband.  Hence  Frederick  Vasseur  acquired 
a  vested  legal  interest  in  the  principal  fund,  and  it  accord- 
ingly passed  to  his  legatee,  Carrie  Monast.  The  decree  is 
therefore  affirmed. 
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Matilda  Ebner,  Adm'x,  v.  A.  N.  Mackey. 

1.  Physician— The  Sole  Judge  of  the  Frequency  ofHU  Pwtto.— A  phy- 
sician attending  a  patient  is  the  proper  and  sole  judge  of  the  necessary  fre- 
quency of  the  visits  to  his  patient,  so  long  as  the  patient  is  in  his  charge, 
and  in  an  action  for  his  services  he  is  not  required  under  the  law  to 
prove  the  necessity  of  his  making  the  number  of  the  visits  he  makes  and 
for  which  he  is  seeking  compensation. 

Assumpsit,  for  physician's  services.  Appeal  from  the  Circuit  Court 
of  Mercer  County;  the  Hon.  Hiram  Bigelow,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1899.  Affirmed.  Opinion  filed  Feb- 
ruary 1, 1900. 

Connell  &  Thomason,  attorneys  for  appellant. 

Cooke  &  Main  and  Brock  &  Graham,  attorneys  for 
appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  was  a  claim  filed  by  appellee,  a  physician,  against 
the  estate  of  Andrew  Ebner,  deceased,  for  medical  services 
rendered  Ebner  and  his  wife.    The  claim  as  sworn  to  and 
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lodged  with  the  county  clerk  for  filing,  was  for  $370. 
Before  claim  day  $50  was  paid  thereon.  At  the  trial  in  the 
Circuit  Court  before  a  jury,  on  an  appeal  from  the  County 
Court,  said  credit  was  allowed  and  a  verdict  and  judgment 
was  entered  for  $320.     The  administratrix  appeals. 

Complaint  is  made  of  the  rulings  of  the  trial  court  in  the 
admission  and  rejection  of  testimony.  No  exception  was 
preserved  to  any  of  these  rulings,  and  their  correctness  is 
therefore  not  presented  to  us  for  decision.  On  the  motion 
of  defendant  for  a  new  trial,  it  was  assigned,  as  a  ground  for 
granting  a  new  trial,  that  the  verdict  was  contrary  to  the 
law  and  the  evidence.  No  reason  is  shown  why  the  verdict 
is  contrary  to  law.  There  was  much  conflicting  evidence 
as  to  whether  all  the  services  charged  for  were  rendered, 
and  as  to  whether  the  services  rendered  had  not  been  set- 
tled for  by  Ebner  in  his  lifetime.  The  jury  determined 
these  questions  for  claimant,  and  there  was  evidence 
to  support  the  verdict.  Tlje  books  of  claimant  were  in  evi- 
dence, showing  charges  from  day  to  day,  and  time  to  time, 
during  a  period  of  several  years,  in  which  time  it  is  con- 
ceded claimant  did  often  attend  upon  the  parties  profession- 
ally, and  especially  upon  Mrs.  Ebner.  One  witness  for 
defendant  gave  certain  dates  in  the  summer  of  1897  between 
which  she  testified  Ebner  and  wife  were  in  Colfax,  Iowa. 
During  this  period  the  claimant's  books  contained  several 
charges  against  deceased,  and  it  is  argued  that  the  jury 
should  in  any  event  have  disallowed  those  charges.  The 
jury  saw  this  witness  and  heard  her  testimony.  She  was 
contradicted  by  the  daily  entries  in  claimant's  books.  There 
was  a  shorter  period,  the  same  summer,  during  which 
the  books  contained  no  charges  against  deceased  Some 
doubt  was  thrown  upon  the  correctness  of  the  dates  given 
by  the  witness  by  the  testimony  of  another  witness  for 
defendant,  who  at  two  different  times  lived  in  the  Ebner 
family,  but  did  not  live  there  during  the  summer  of  1897, 
and  yet  remembered  the  fact  of  Mr.  and  Mrs.  Ebner  going 
to  Colfax.  The  jury  evidently  concluded  the  witness  was 
mistaken,  either  as  to  the  date  or  length  of  the  stay  at 
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Colfax.    We  are  unable  to  say  they  were  wrong,  or  that 
another  jury  would  reach  a  different  conclusion  upon  the 
same  evidence. 
The  court  gave  the  following  instruction  for  claimant: 

"  The  jury  are  instructed  as  a  matter  of  law  that  tbe*phy- 
sician  attending  a  patient  is  the  proper  and  sole  judge  of 
the  necessary  frequency  of  the  visits  to  his  patient,  so  long 
as  the  patient  is  in  his  charge.  And  in  an  action  for  his 
services  the  physician  is  not  required  under  the  law  to 

Erove  the  necessity  of  his  making  the  number  of  visits  that 
e  makes  and  for  which  he  is  seeking  compensation." 

Upon  this  subject  Wood  on  Master  and  Servant,  Section 
177,  says : 

"A  physician  is  to  be  deemed  the  proper  judge  of  the 
necessity  of  freauent  visits  to  his  patient,  and  the  court  will 
presume  that  all  the  professional  visits  made  by  him  were 
necessary.  Hence,  in  an  action  for  his  services,  he  is  not 
called  upon  to  prove  the  necessity  of  making  the  number  of 
visits  he  did.  The  physician  being  responsible  for  the  want 
of  care,  and  faithful  attention  to  his  patients,  a  contrary 
rule  would  work  great  hardship  to  him,  and  subject  him  to 
undue  perils.'7 

To  the  same  effect  is  Todd  v.  Myers,  40  Cal.  357.  C.  B. 
&  Q.  R.  R.  Co.  v.  George,  19  111.  510,  does  not,  as  supposed, 
announce  a  contrary  doctrine.  There  a  person  injured  in  a 
railroad  collision  brought  suit  for  damages,  and  sought  to 
recover  among  other  things  his  expenses  for  medical  attend- 
ance. Of  course  he  could  not  recover  against  the  railroad 
company  for  all  medical  attendance  he  had  chosen  to  have, 
but  %only  for  such  as  was  necessary  in  curing  his  injuries. 
But  where  a  physician  is  called  by  a  party  to  treat  him  or 
his  wife,  and  he  takes  charge  of  the  case  and  attends  from 
day  to  day,  evidently,  in  view  of  his  responsibility  for  skill- 
ful and  proper  treatment,  he  must  in  the  first  instance 
determine  how  often  he  ought  to  visit  the  patient,  and  so 
long  as  the  party  employing  him  accepts  his  services  and 
does  not  discharge  him  or  require  him  to  come  less  fre- 
quently, or  fix  the  times  when  he  wishes  him  to  attend,  he 
can  not  afterward  be  heard  to  say  the  physician  came 
of  tener  than  was  necessary.    There  was  no  proof  claimant 
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came  when  he  was  forbidden  to  come,  or  that  he  was  dis- 
charged and  continued  to  attend  thereafter.  Deceased  and 
his  wife  called  claimant  and  accepted  his  services  without 
question.  Under  the  circumstances  of  this  case  the  instruc- 
tion was  proper. 

Some  expressions  in  other  instructions  given  for  claimant 
may  have  been  slightly  inaccurate,  but  they  were  substan- 
tially correct.  The  jury  were  fully  instructed  for  defend- 
ant. The  instructions  asked  by  defendant  and  refused,  so 
far  as  not  embraced  in  given  instructions,  were  either  erro- 
neous or  so  involved  or  confusing  as  to  warrant  their 
refusal.     We  find  in  the  record  no  reversible  error. 

The  judgment  is  therefore  affirmed. 


Covenant  Mutual  Life  Association  v.  Louisa  J.  Tuttle. 

1.  Beneficiary  Associations  —  Assessments  to  be  in  Accordance 
with  the  Original  Contract— Assessments  in  fraternal  insurance  asso- 
ciations must  be  made  in  accordance  with  the  terms  of  the  original 
contract  of  the  member. 

2.  Same— Burden  of  Proof— Legality  of  Assessments.— The  burden 
of  showing  the  legality  of  an  assessment  of  a  fraternal  insurance  asso- 
ciation, and  the  power  of  the  officers  to  make  it,  is  upon  the  association. 

8.  Same— Burden  of  Proving  a  Forfeiture,— The  burden  of  proving 
a  forfeiture  of  a  member's  certificate  for  non-payment  of  an  assessment 
is  upon  the  association. 

4.  Same—  What  Constitutes  the  Contract  of  Insurance.— Where  the 
indorsements  upon  the  certificate  of  membership,  and  made  a  part 
thereof,  expressly  provide  that  the  application  for  membership  and  the 
certificate  " shall  constitute  the  complete  and  only  contract"  between 
the  certificate  holder  and  the  association,  such  application  and  certifi- 
cate constitute  the  contract. 

5.  Same— By-laws  May  be  Made  a  Part  of  the  Contract.  —It  is  un- 
doubtedly competent  for  parties  to  make  contracts  with  reference  to 
the  by-laws  then  existing,  or  which  might  thereafter  be  adopted,  and 
when  such  contracts  are  so  made,  such  by-laws  become  a  part  of  the 
contract. 

,  6.  Same— Right  to  Make  Changes  in  By-laws.— Where  the  contract 
contains  an  express  provision  reserving  the  right  in  the  association  to 
amend  or  change  its  by-laws,  it  will  have  the  right  so  to  do;  and  where 
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in  a  certificate  of  membership  it  is  provided  that  members  shall  be 
bound  by  the  rules  and  regulations  then  governing  the  council  or  fund, 
or  that  might  thereafter  be  enacted  for  such  government,  and  such  con- 
ditions are  assented  to,  and  the  members  accept  the  certificate  upon 
such  conditions,  it  is  a  sufficient  reservation  of  the  right  in  the  society 
to  amend  its  by-laws. 

7.  Same— By-laws  as  a  Part  of  the  Contract.— -The  better  opinion  is, 
if  it  is  conceded  that  by-laws  in  force  when  the  certificate  is  issued 
enter  into  and  become  a  part  of  the  contract,  that  it  is  only  those 
then  in  existence;  and  that  the  society  has  no  right,  by  amending  or 
repealing  any  of  them,  without  the  consent  of  the  certificate  holder, 
and  in  the  absence  of  any  such  right  reserved  in  the  contract,  to  impose 
new  conditions  or  burdens,  affecting  the  contract  to  his  injury,  or  by  a 
new  provision,  passed  after  the  making  of  the  contract,  to  forfeit  his 
rights  under  it. 

8.  Same— -Rights  of  Members.— la  a  contract  of  mutual  benefit  insur- 
ance the  member  acts  for  himself  and  not  as  a  part  of  the  society;  his 
rights  rest  upon  his  contract  of  insurance,  and  not  upon  his  contract  of 
membership  in  the  society.  A  corporator  in  a  mutual  benefit  society, 
like  a  stranger,  may  enter  into  a  contract  of  insurance  with  it,  and  his 
rights  under  the  contract  will  be  as  fully  protected  as  those  of  a 
stranger. 

9.  Estoppel— In  Pais,  Arises  When.— Equitable  estoppels,  or  estop- 
pels in  pais,  only  arise  where  one  by  his  words  or  conduct  willfully 
causes  another  to  believe  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief,  so  as  to  alter  his  previous  position;  the 
former  is  concluded  from  averring  against  the  latter  a  different  state  of 
things  as  existing  at  the  same  time. 

10.  Same— By  Paying  Illegal  Assessments.— A.  member  of  a  fraternal 
insurance  association,  in  paying  previous  illegal  assessments,  can  not  be 
said  to  have  acted  fraudulently,  or  willfully  done  anything  calculated  to 
mislead  others  to  their  injury,  so  as  to  estop  himself  from  questioning 
subsequent  illegal  assessments. 

1 1 .  Evidence— Opinions  of  Insurance  Actuaries.  — Opinions  of  insur- 
ance actuaries  and  reports  of  insurance  commissioners  of  various  States 
are  not  competent  evidence  in  an  action  against  a  fraternal  insurance 
association  of  this  State  on  a  beneficiary  certificate. 

Assumpsit,  on  a  certificate  of  membership  in  a  fraternal  insurance 
association.  Appeal  from  the  Circuit  Court  of  Winnebago  County;  the 
Hon.  John  C.  Garver,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1899.    Affirmed.     Opinion  filed  February  1,  1900. 

T.  A.  Moran,  Geo.  W.  "Wall  and  Wm.  C.  Calkins,  attor- 
neys for  appellant. 
The  certificate  in  evidence  was  not  the  entire  contract 
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between  the  defendant  company  and  the  assured.  The  by- 
laws of  the  association  in  existence  at  the  time  such  con- 
tract was  made,  entered  into  and  form  a  part  of  the  contract, 
even  though  not  referred  to  in  the  certificate,  and  as  those 
by-laws  then  in  force  reserved  the  right  to  the  company  to 
change  and  amend  the  same,  the  certificate  holders  must 
necessarily  be  bound  by  all  subsequent  amendments  to  the 
by-laws  affecting  the  obligations  of  this  contract.  3  Am. 
&  Eng.  Ency.  of  Law,  2d  Ed.,  1064-1081;  Bliss  on  Life  Ins., 
2d  Ed.,  Sec.  463;  May  on  Ins.,  3d  Ed.,  552;  Niblack  on  M. 
B.  Ins.,  2d  Ed.,  Sec.  136;  Bacon  on  M.  B.  Socs.,  160;  C.  M. 
B.  A.  v.  Spies,  114  111.  468;  Ry.  P.  Ass'n  v.  Robinson,  147 
111.  138;  Fullenwider  v.  Royal  League,  etc.,  73  111.  App.  321; 
Barbot  v.  M.  R.  F.  L.  A.,  100  Ga.  681;  Sup.  Lodge  K.  P.  v. 
Knight,  117  Ind.  489;  Poultney  v.  Bachman,  31  Hun,  49; 
Stohr  v.  M.  F.  Soc.,  82  Cal.  557;  Pfister  v.  Gerwig,  122  Ind. 
567;  B.  M.  Ins.  Co.  v.  Van  Winkle,  12  N.  J.  Eq.  333;  Miller 
v.  Hallsborough  M.  F.  Ins.  Ass'n,  42  N.  J.  Eq.  459;  Davidson 
v.  Old  People's  M.  B.  Soc.,  39  Minn.  303;  Figure  v.  St.  Joe 
M.  Soc.,  46  Vt.  369;  St.  P.  Soc.  v.  McVey,  92  Pa.  St.  510; 
Susquehanna  Ins.  Co.  v.  Perrine,  7  W.  &  S.  348. 

The  business  of  life  insurance,  and  particularly  of  insur- 
ance by  mutual  insurance  associations,  is  subject  to  be  con- 
trolled by  the  State,  and  the  State  may  impose  such  duties 
and  obligations  upon  such  associations  as  will  require  them 
to  change  their  method  of  assessment  and  modify  their 
contracts  with  their  policy  holders.  Hunt  v.  Le  Grand 
Roller  Skating  Rink  Co.,  143  111.  118;  Lehman  v.  Clark,  174 
111.  279;  Act  of  1893,  Hurd's  Statutes  of  1898,  p.  960. 

The  original  plan  of  post-mortem  assessments  adopted  by 
this  company  having  proved  a  failure,  and  it  having  been 
demonstrated  that  the  association  would  become  bankrupt 
if  it  continued  upon  the  original  plan,  it  was  the  duty  of 
the  association  to  adopt  such  changes  from  time  to  time  as 
would  keep  the  corporation  solvent  and  enable  it  to  go  on 
to  accomplish  the  purpose  of  its  creation.  Bruce  v.  The 
Continental  Life  Ins.  Co.,  58  Vt.  253;  Seymour  v.  M.  R.  F. 
L.  A.,  35  N.  Y.  Sup.  793;  Figure  v.  The  St.  Joseph-  Mutual 
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Society,  46  Vt.  369;  Stohr  v.  The  Mutual  Fund  Society,  82 
Cal.  557;  Fullenwider  v.  The  Royal  League,  73  111.  App.  321. 
By  assenting  to  and  acquiescing  in  all  the  changes  made 
by  the  association  from  1890  to  1897,  and  continuing  to  pay 
for  his  insurance  upon  a  plan  entirely  different  from  the 
one  specified  in  his  certificate,  the  assured  induced  the  com- 
pany to  place  itself  in  a  position  where  it  could  no  longer 
comply  with  the  strict  letter  of  his  certificate  and  induced 
all  the  persons  who  became  members  after  1890  to  do  so 
upon  the  presumption  that  he  acquiesced  in  and  assented  to 
the  power  of  the  company  to  make  such  necessary  changes 
in  their  plan  of  insurance,  and  to  so  modify  his  original  cer- 
tificate as  to  enable  the  company  to  collect  from  him  the 
actual  cost  of  his  insurance,  and  by  so  doing  he  estopped 
himself  from  insisting  that  the  company  had  no  right  to 
assess  him  on  other  than  the  original  basis,  and  from  hold- 
ing the  company  liable  where  he  elected  not  to  pay  an  as- 
sessment regularly  made,  and  which  did  not  exceed  the  cost 
of  his  insurance.  The  doctrine  of  estoppel  is  constantly 
applied  at  law,  except  when  permanent  interests  and  land 
would  be  affected.  Herman  on  Estoppel,  Chap.  44,  Sec. 
1297  et  seq.;  Stock  Yards  v.  Wiggins  Ferry  Co.,  102  111. 
523;  Commercial  Ins.  Co.  v.  Ives,  56  111.  402;  Lycoming  Fire 
Ins.  Co.  v.  Dunmore,  75  111.  14;  Phoenix  Ins.  Co.  v.  Tucker, 
92  111.  64;  Board  of  Supervisors  v.  City  of  Lincoln,  81  111. 
156;  Martel  v.  East  St.  Louis,  94  111.  67;  Goeing  v.  Out- 
house,  95  111.  346;  Fire  Ins.  Co.  v.  Oberholser,  172  Pa.  State, 
232. 

Fisher  &  North,  attorneys  for  appellee. 

The  issuance  of  a  certificate  is  evidence  of  good  standing 
which  is  presumed  to  continue  until  the  contrary  is  shown, 
and  the  burden  of  proof  to  establish  forfeiture  by  compe- 
tent evidence  is  on  the  association,  and  the  association 
must  show  by  competent  evidence  that  the  assessment  upon 
which  they  seek  to  avoid  the  certificate  was  valid.  Ind. 
Order  of  Foresters  v.  Zak,  136  111.  185;  N.  W.  Trav. 
Men's  Ass'n  v.  Schauss,  148  111.  304,  and  51  11L  App.  78; 
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Kurale  v.  Grand  Lodge,  etc.,  110  Cal.  204,  42  Pac.  634; 
Tobin  v.  Society,  72  la.  261, 33  N.  W.  663;  Spencer  v.  Ass'n, 
37  N.  E.  617;  Tourville  v*.  B.  of  L.  F.,  54  111.  App.  77;  Bag- 
ley  v.  A.  O.  U.  W.,  46  111.  App.  411;  Bacon  on  Life  Ins., 
Sec.  377;  Niblack  on  Mut.  Ben.  Soc's.  (1st  Ed.),  Sec.  280. 

Forfeitures  are  not  favored, in  law,  and  in  order  to  work 
a  forfeiture  of  the  rights  of  membership  in  a  mutual  associ- 
ation, it  must  clearly  appear  that  such  was  the  meaning  of 
the  contract,  and  the  facts  upon  which  the  forfeiture  is 
claimed  must  be  proved  by  the  most  satisfactory  evidence. 
The  certificate  of  membership  must  be  construed  liberally 
in  favor  of  the  assured.  Order  of  Chosen  Friends  v.  Auster- 
litz,  75  111.  App.  74;  Protection  Life  Ins.  Co.  v.  Foote,  79 
111.  369;  Benefit  Ass'n  v.  Tucker,  157  111.  194;  Union  Mut- 
ual  Ace.  Ass'n  v.  Frohard,  33  111.  App.  179,  and  134  111. 
228;  Polish  R.  C.  U.  v.  Warczak,  82  111.  App.  351;  Har- 
desty  v.  Forest  Ins.  Co.,  77  111.  App.  413;  Healey  v.  Ace. 
Ass'n,  133  111.  556. 

The  certificate  introduced  in  evidence  and  the  applica- 
tion comprise  the  entire  contract  between  defendant  com- 
pany and  the  assured.  Gov.  Mut.  Life  Ass'n  v.  Baldwin, 
49  111.  App.  203;  Royal  Temp.,  etc.,  v.  Curd,  111  111.  284; 
Com.  Ace.  Co.  v.'  Bates,  176  111.  194;  Ind.  Order  of  For.  v. 
Zak.  136  III.  185. 

The  contract  of  insurance  made  with  a  mutual  company 
does  not  differ  essentially  from  the  ordinary  contract  of 
insurance  with  a  stock  company,  where  the  contract  or 
policy  is  complete  in  itself;  that  is,  where  the  liability  of 
the  company  is  fixed  by  the  policy  or  membership  certifi- 
cate, and  the  insured  does  not  depend  upon  the  by-laws  to 
determine  the  nature  and  amount  of  his  insurance.  In  the 
latter  case,  it  has  been  seen  that  the  association  could  gen- 
erally, by  the  amendment  of  the  by-laws,  alter  or  vary  the 
terms  of  the  contract,  and  in  the  former  case  no  such  right 
is  reserved  to  the  association,  and  it  becomes  as  perfectly 
bound  by  the  terms  of  that  contract,  as  it  would  if  made 
with  a  stranger.  N.  E.  and  Mut.  Fire  Ins.  Co.  v.  Butler, 
34  Me.  451;  Warnebold  v.  Grand  Lodge,  etc.,  S3  la.  27; 
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K  W.  Ben.  and  Mut.  Del  Ass'n  of  111.  v.  Wanner,  24  111. 
App.  357. 

A  provision  in  the  certificate  will  prevail  over  a  clause  in 
the  by-laws,  no  charter  restrictions  being  violated.  3  Am. 
and  Eng.  End.  of  Law  (2d  Ed.),  1083;  Hale  v.  Equit.  Def. 
Union,  168  Pa.  St.  377;  Fitzgerald  v.  Equit.  Belief  Fund 
Ass'n,  2  N.  Y.  Sup.  214;  Benefit  Societies  and  Life  Ins. 
(Bacon),  Sec.  161  A. 

Failure  to  pay  excessive  assessments  not  provided  for  in 
the  certificate  does  not  forfeit  same,  and  payments  of  pre- 
vious excessive  assessments  do  not  waive  right  to  refuse  to 
pay  similar  excessive  assessments,  and  assessments  made  in 
violation  of  the  contract  of  insurance  are  invalid,  and  no 
forfeiture  can  be  declared  for  failure  to  pay  illegal  assess- 
ments. Farmer's  Mut.  Fire  Ins.  v.  Knight,  162  111.  470; 
Cov.  Mut.  Ben.  Ass'n  v.  Baldwin,  49  111.  App.  203;  Morgeson 
v.  Mass.  Ben.  Ass'n,  42  N.  E.  1132;  Langdon  v.  Mass.  Ben. 
Ass'n,  44  N.  E.  226;  Benton  v.  Brotherhood,  146  111.  570. 

The  association  could  not  modify  or  change  the  contract 
of  insurance  without  the  express  consent  of  the  insured, 
after  the  receipt  of  the  certificate.  111.  Con.  Female  Col- 
lege v.  Cooper,  25  111.  148;  5  Am.  and  Eng.  Encl.  of  Law 
(2d  Ed.)  96;  Startling  v.  Supreme  Council,  etc.,  66  N.  W. 
340;  Wheeler  v.  Iron  Hall,  68  N.  W.  229;  Cov.  Mut.  Ben. 
Ass'n  v.  Baldwin,  49  111.  App.  203;  S.  F.  R.  M.  v.  Hammers, 
81  111.  App.  560;  3  Am.  and  Eng.  Encl.  of  Law  (2d  Ed.) 
1084. 

But  parties  may  contract  with  corporations  in  reference 
to  laws  of  after  enactment,  and  may  engage  to  be  bound 
and  affected  thereby.  5  Am.  and  Eng.  Encl.  of  Law  (2d 
Ed.),  page  97. 

The  act  of  1893  relating  to  benefit  societies  has  no  retro- 
active force,  and  does  not  apply  to  certificates  issued  by  a 
society  prior  to  its  re-organization  under  that  act.  Moore  v. 
Guaranty  Fund  Life  Soc.,  178  111.  202;  Voigt  v.  Kernsten, 
164  111.  314;  Benton  v.  Brotherhood,  146  111.  570;  Bastian 
v.  Modern  Woodmen,  166  111.  595;  Rowell  v.  Cov.  Mut.  Life 
Ass'n,  176  111.  557;  Moore  v.  Chicago  G.  F.  L.  Soc.,  76  III. 
App.  433;  Roxbury  Lodge,  etc.,  v.  Hawking,  38  Atl.Rep.  693. 
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Opinions  of  actuaries  and  reports  of  commissioners  of 
insurance  of  various  States,  are  not  competent  evidence. 
Bagley  v.  Grand  Lodge,  etc.,  131  111.  498. 

Where  the  contract  provides  that  upon  the  death  of  a 
member  an  assessment  shall  be  levied  upon  the  members  to 
pay  the  claim,  no  assessment  can  be  made  in  anticipation  of 
losses,  and  while  there  is  money  on  hand  with  which  to 
pay  all  losses  accrued.  Niblack  on  Mut.  Ben.  Soc.,  Sec. 
283;  Cov.  Mut.  Ben.  Ass'n  v.  Baldwin,  49  111.  App.  203. 

Mr.  Presiding  Justice  Crabtreb  delivered  the  opinion  of 
the  court. 

This  was  an  action  of  assumpsit  brought  by  appellee 
against  appellant  to  recover  the  amount  claimed  to  be  due 
upon  a  beneficiary  certificate  issued  by  appellant  upon  the 
life  of  Isaac  C.  Tuttle,  now  deceased,  and  in  which  certifi- 
cate appellee  was  named  as  the  beneficiary. 

It  was  averred  in  the  declaration  that  on  March  4,  1879, 
appellant  executed  and  delivered  to  said  Isaac  C.  Tuttle  a 
certificate  of  membership  in  the  defendant  association  for 
the  sum  of  85,000,  and  that  thereafter  said  certificate  was 
surrendered,  and  by  mutual  agreement  between  the  parties 
the  amount  was  reduced  one  half,  and  a  new  certificate 
issued,  which  constituted  said  Isaac  C.  Tuttle  a  member  of 
said  association  with  all  the  rights  and  privileges  of  the 
same,  and  provided  that "  upon  due  notice  and  satisfactory 
proof  of  the  death  of  the  aforesaid  member  having  been 
filed  with  the  secretary  of  the  association,  he  having  in  all 
respects  complied  with  the  conditions  of  said  certificate,  an 
assessment  shall  be  made  upon  all  the  members  liable  at 
the  time  of  the  death  of  said  member  "  for  a  sum  sufficient 
to  meet  the  amount  named  in  the  certificate  ($2,500),  to  be 
paid  to  Louisa  J.  Tuttle  as  beneficiary;  which  certificate 
was  issued  by  the  association  and  accepted  by  said  Isaac 
C.  Tuttle  upon  the  express  conditions  and  agreements  set 
forth  on  the  back  thereof,  which  were  made  a  part  of  the 
contract.  The  certificate,  together  with  the  conditions 
printed  thereon,  being  twelve  in  number,  as  well  as  the 
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application,  were  all  set  out  in  full  in  the  declaration.  It 
was  further  averred  that  during  his  life  said  Isaac  C. 
Tuttle  kept  and  performed  all  the  conditions  of  his  con- 
tract by  him  to  be  kept  and  performed,  to  keep  6aid  cer- 
tificate in  full  force  and  effect,  and  that  he  died  October 
29,  1898,  being  still  a  member  of  said  association,  and 
his  certificate  in  full  force  and  effect.  It  is  further  averred 
in  the  first  count  that  after  the  death  of  said  Tuttle 
proofs  of  death  were  duly  made  and  filed  with  the  asso- 
ciation, and  it  thereupon  became  its  duty  to  make  an  assess- 
ment upon  its  members  to  pay  the  amount  of  such  certificate, 
and  that  on  December  1,  1898,  it  did  levy  such  an  assess- 
ment and  collected  therefrom  the  sum  of  $2,500.  In  the 
second  count  it  is  alleged  such  an  assessment  was  made 
and  that  it  was  sufficient  to  realize  the  sum  of  $2,500. 

By  an  additional  count  the  duty  of  appellant  to  make  the 
assessment  is  charged  and  it  is  averred  that  such  an  assess- 
ment would  realize  a  sum  greatly  in  excess  of  the  amount 
necessary  to  pay  the  sum  mentioned  in  the  certificate,  and 
that  the  defendant  failed  and  refused  to  make  6uch  assess- 
ment. 

The  pleas  were,  first,  the  general  issue;  second  and  third, 
that  the  said  Isaac  C.  Tuttle  failed  to  pay  assessment  No. 
149  for  $46.93,  which  was  properly  levied  March  1,  1898, 
whereby  his  certificate  became  null  and  void.  The  fourth 
plea  (designated  in  the  record  as  the  third  special  plea) 
averred  that  the  legislature  of  the  State  of  Illinois  in  1893 
passed  an  act  to  incorporate  companies  to  do  the  business 
of  life  and  accident  insurance  upon  the  assessment  plan, 
and  to  control  such  companies  in  this  State,  which  act  was 
approved1  and  in  force  June  22,  1893;  that  the  defendant  on 
August  1, 1893,  reincorporated  under  said  act,  and'has  since 
that  time  been  conducting  its  business  under  and  within 
the  provisions  of  the  same;  that  one  of  the  conditions  of 
said  act  provided  "  that  the  trustees,  directors,  managers 
or  persons  designated  in  the  by-laws  of  the  corporation, 
subject  to  the  provisions  of  this  act,  shall  fix  the  fee,  rate, 
amount  of  premiums,  assessments,  or  periodical  calls,  and 
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the  time  and  manner  of  payment  thereof,  and  the  risk  to  be 
assumed  by  such  corporation  and  the  duration  thereof,  and 
ma}r  change  the  same  from  time  to  time  as  the  experience 
of  the  corporation  may  require; "  that  on  March  1, 1898,  the 
directors  levied  call  No.  149  against  the  certificate  of  Isaac 
C.  Tuttle,  under  and  by  virtue  of  the  by-laws  of  said  defend- 
ant association  adopted  pursuant  to  such  re-incorporation 
under  said  act,  for  the  sum  of  $46.93,  which  sum  was  for 
one  of  the  six  bi-monthly  assessments  authorized  by  the 
certificate,  and  was  no  more  than  was  necessary  to  cover 
the  cost  of  insurance  enjoyed- by  said  Isaac  C.  Tuttle  under 
and  by  virtue  of  his  said  certificate,  and  that  said  Tuttle 
failed  to  pay  the  same  within  the  time  limited,  and  his  cer- 
tificate became  null  and  void. 

The  plaintiff  took  issue  upon  the  first,  second  and  third 
pleas  and  demurred  to  the  fourth.  The  demurrer  was  sus- 
tained to  the  fourth  plea,  and  the  defendant  elected  to 
abide  by  its  plea. 

We  have  thus  set  out  the  substance  of  the  pleadings  at 
gome  length,  in  order  that  it  might  clearly  appear  what 
-were  the  issues  involved  in  the  trial  of  the  cause. 

By  agreement  of  parties  a  jury  was  waived  and  the  cause 
tried  by  the  court.  The  issues  were  found  for  the  plaintiff, 
the  damages  assessed  at  $2,531.25,  and  judgment  entered 
against  appellant  for  that  amount.  The  proper  exceptions 
were  saved  and  defendant  appealed  to  this  court. 

The  principal  errors  assigned  and  relied  upon  by  appel- 
lant are : 

That  the  court  found  and  held  that  assessment  No.  149 
levied  against  the  certificate  of  Isaac  C.  Tuttle  was  illegal 
and  void,  and  not  binding  upon  appellee. 

That  the  court  refused  to  hold  as  the  law  of  the  case  the 
propositions  of  law  from  one  to  seven  inclusive,  presented 
by  appellant. 

That  the  court  erred  in  finding  that  the  re-adjustment  of 
rates  made  by  appellant,  upon  which  assessment  No.  149 
is  based,  was  illegal  and  void. 

And  that  the  court  erred  in  not  finding  that  appellant 
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had  the  right  to  raise  the  assessment  against  the  certificate 
of  Isaac  C.  Tuttle  and  others,  to  a  sufficient  amount  to 
enable  it  to  pay  its  mortuary  liability. 

Other  errors  are  assigned  but  do  not  appear  to  be  relied 
upon  in  argument,  and  therefore  need  not  be  considered. 

The  whole  controversy  in  the  cause  turns  upon  the  prop- 
osition as  to  whether  or  not  appellant  had  the  right  to  levy 
assessment  No.  149  against  the  certificate  of  Isaac  0.  Tuttle, 
which  it  is  conceded  was  a  large  increase  over  any  other 
assessment  he  had  ever  been  called  upon  to  pay,  and  very 
much  in  excess  of  the  assessments  specified  and  agreed  upon 
in  the  original  contract. 

It  is  not  claimed  that  the  assured  ever  failed  or  refused 
to  pay  any  other  assessment  levied  against  his  certificate 
nor  that  he  was  in  default  in  any  other  matter  except  the 
non-payment  of  assessment  No.  149,  for  which  his  certificate 
could  be  forfeited. 

No  question  is  made  as  to  the  death  of  Isaac  C  Tuttle, 
nor  as  to  the  sufficiency  of  the  proofs  of  death,  but  appel- 
lant denies  all  liability  for  the  reason  that  assessment  No. 
149  was  never  paid,  and  it  insists  that  the  certificate  was 
thereby  forfeited,  null  and  void,  at  the  date  when  the 
assured  died. 

On  the  other  hand  it  is  contended  by  appellee  that 
assessment  No.  149  was  illegal;  that  appellant  had  no  right? 
power  or  authority  to  make  the  same,  and  that  its  non-pay- 
ment by  Tuttle  was  not  a  ground  for  declaring  a  forfeiture 
of  his  certificate.  In  his  oral  argument  before  this  court, 
counsel  for  appellant  stated  that  the  question  here  involved 
was  one  of  first  impression,  and  it  becomes  important, 
therefore,  that  it  be  carefully  considered,  to  the  end  that  a 
proper  conclusion  be  arrived  at 

It  appears  from  the  evidence  that  appellant  was  originally 
incorporated  January  9, 1877,  under  the  general  laws  of 
1872  of  this  State,  by  the  name  of  "  Covenant  Mutual  Ben- 
efit Association,"  as  a  corporation  not  for  pecuniary  benefit; 
the  object  being  to  furnish  financial  aid  to  the  widows  and 
families  of  deceased  members;  that  it  was  re-incorporated 
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under  the  act  of  1893,  and  the  name  changed  to  "  Covenant 
Mutual  Life  Association." 

The  general  plan  of  operations,  as  shown  by  the  first  set 
of  by-laws,  constituted  each  certificate  holder  a  member  of 
the  association,  and  provided  that  upon  the  death  of  a  mem- 
ber an  assessment  should  be  made  upon  the  surviving  mem- 
bers of  a  fixed  amount,  which,  being  collected,  should  be 
paid  over  to  the  beneficiary  named  in  the  certificate. 

The  certificate  holders  were  divided  into  five  groups, 
according  to  age;  the  rates  running  from  seventy-five  cents 
for  the  first  group  up  to  $2  for  the  fifth.  Assessments  of 
these  amounts  were  made  bi-monthly  on  each  of  the  mem- 
bers respectively,  according  to  the  group  in  which  they 
were  placed,  and  these  assessments,  together  with  a  small 
amount  for  expenses,  were  the  whole  cost  of  the  insurance 
according  to  the  original  plan. 

The  certificate  involved  in  this  suit  (or  the  original  for 
which  this  is  a  substitute),  was  issued  to  Isaac  C.  Tuttle 
March  4,  1879,  he  being  then  upwards  of  fifty-eight  years 
old,  which  brought  him  into  the  fifth  group. 

The  first  of  the  conditions  upon  the  back  of  the  certificate, 
which  are  expressly  made  a  part  of  the  contract,  reads  as 
follows: 

"  1st.  The  person  on  whose  application  this  certificate 
of  membership  is  issued,  hereinafter  called  the  certificate 
holder,  agrees  to  pay  a  mortuary  assessment  of  $2  on  the 
death  of  each  and  every  member  of  this  association  occurring 
subsequent  to  the  date'of  this  certificate,  or  such  proportional 
part  thereof — all  members  being  assessed  ratably  according 
to  the  certificate  held  by  each — as  may  be  necessary  to  secure 
an  aggregate  amount,  not  less  than  the  sum  required  for 
the  payment  of  the  claim;  and  further  agrees  to  pay  all 
assessments  which  may  from  time  to  time  be  levied  by  the 
directors  or  managers  for  expenses  and  collection  costs,  not 
exceeding  twenty-four  cents  per  month,  reckoned  from  the 
date  of  certificate,  or  last  assessment  collected,  and  further 
agrees  that  the  aforesaid  assessments  shall  be  paid  to  the 
said  association  at  its  principal  office  in  Galesburg,  Illinois, 
within  thirty  (30)  days  from  the  date  on  which  tne  notice 
relating  thereto  bears  date,  and  the  failure  to  pay  such 
assessment,  as  above  provided,  or  any  one  of  them,  or  any 
part  thereof,  shall  render  this  certificate  null  and  void." 
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The  second  condition  is  as  follows : 

"2d.  It  is  mutually  agreed  by  and  between  the  associa- 
tion and  this  certificate  holder,  that  there  shall  be  six  assess- 
ments and  six  only,  issued  each  year,  which  assessments 
shall  cover  the  entire  cost  of  insurance,  and  include  mortu- 
ary, expense  and  collection  costs,  and  be  issued  on  the  first 
day  of  Januarj7,  March,  May,  Juty,  September  and  Novem- 
ber each  year,  and  close  thirty  (30)  days  from  date." 

The  twelfth  condition  contains  the  following : 

"12th.  It  is  expressly  understood  and  agreed  that  the 
application  for  membership  bearing  even  number  herewith^ 
and  this  certificate,  shall,  constitute  the  complete  and  only 
contract  between  said  certificate  holder  and  this  association, 
and  shall  be  subject  to  and  construed  only  according  to  the 
laws  of  Illinois,  the  place  of  this  contract."     *    *    * 

It  appears  that  all  policies  issued  by  the  association  prior 
to  1890  were  substantially  the  same  as  the  one  under  con- 
sideration, and  until  that  year  the,  association  assessed  its 
certificate  holders  according  to  the  terms  of  their  contracts 
as  set  forth  in  the  certificates,  except  thrft  some  additional 
assessments  were  levied  for  the  purpose  of  accumulating  a 
reserve  fund,  which  fund  on  January  1,  1890,  amounted  to 
$343,433.86.  At  that  time  the  association  ceased  issuing 
policies  or  certificates  providing  for  post  mortem  assess- 
ments; the  by-laws  were  amended  February  9,  1890,  and  the 
society  commenced  to  assess,  not  only  to  pay  death  losses, 
but  to  create  a  permanent  or  contingent  fund. 

In  1895  another  change  was  made  in  the  by-laws  and  in 
the  manner  of  making  assessments.  The  group  plan  was 
abandoned,  and  each  certificate  holder  was  assessed  accord- 
ing to  his  age  at  the  time  he  became  a  member  of  the  asso- 
ciation, according  to  the  ordinary  life  insurance  rates,  and 
each  assessment  under  this  plan  produced  a  sum  in  excess 
of  $100,000,  being  an  amount  largely  in  excess  of  what  was 
necessary  to  pay  death  losses;  the  purpose  being  to  create  a 
permanent  or  contingent  fund. 

In  1898,  another,  and  still  more  radical  change  was  made 
in  the  rates  and  manner  of  making  assessments.  The  asso- 
ciation then  commenced  to  assess  the  certificate  holders,  not 
according  to  the  group  plan,  and  not  according  to  the  age 
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at  the  time  of  entry  into  the  society,  but  according  to  the 
attained  age  at  the  time  of  the  assessment,  based  upon  the 
cost  of  insurance  as  estimated  from  past  experience  by  the 
actuaries  in  old  line  insurance  companies. 

Assessment  No.  149  was  made  upon  this  basis,  and 
instead  of  being  assessed  $2,  and  the  small  costs  provided 
for,  Tuttle  was  called  upon  to  pay  $46.93  as  one  of  the 
bi-monthly  payments  upon  his  reduced  certificate  of  $2,500; 
and  this  amount  he  was  informed  he  would  be  required  to 
pay  six  times  a  year,  making  a  total  of  $2S1.5S  for  the  year 
as  against  $26.88,  which  was  the  extreme  limit  of  the  amount 
he  agreed  to  pay  under  the  original  contract. 

As  we  understand  it,  the  intention  and  expectation  of  the 
association  was,  to  increase  the  amount  of  such  payments 
from  year  to  year  as  the  certificate  holder  attained  a  greater 
age.  It  will  be  seen  at  once  that  this  was  a  complete  de- 
parture from  the  original  scheme  and  plan  of  the  society 
as  it  existed  when  Tuttle  became  a  member  and  received 
his  certificate.  The  payments  called  for  were  no  longer 
assessments  to  pay  death  losses,  but  became  bi-monthly 
payments,  having  no  regard  to  the  number  of  deaths  which 
had  occurred  in  the  society,  but  based  entirely  upon  the  act- 
uary's  estimates  or  theory  as  to  what  it  would  cost  to  insure 
a  man  at  the  age  attained  when  the  so-called  assessment 
was  made.  At  the  same  rates,  if  in  good  health,  Tuttle 
could  have  entered  and  been  insured  in  any  old  line  insur- 
ance company  organized  on  the  stock  pkn. 
.  It  clearly  appears,  therefore,  that  this  assessment  No.  149 
was  not  in  accordance  with  the  terms  of  the  original  con- 
tract, and  we  think  the  burden  of  showing  its  legality 
and  the  power  of  the  officers  of  the  association  to  make  it, 
devolves  upon  appellant,  because  the  law  is  well  settled  that 
the  burden  of  proof  to  establish  a  forfeiture,  by  competent 
evidence,  in  such  a  case  as  this  devolves  upon  the  society. 
(Ind.  Ord.  of  Foresters  v.  Zak,  136  III.  185;  N.  W.  Travel. 
Men's  Ass'n  v.  Schauss,  148  III.  304;  Bagley  v.  A.  O.  U.  W., 
46  111.  App.  411;  Tourville  v.  B.  of  L.  F..  54  III.  App.  77. 
See  also  Farmers  Fire  Ins.  Co.  v.  Knight,  162  111.  470.) 

VokLXXXTIia 
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The  argument  of  counsel  for  appellant  in  support  of  the 
legality  of  the  assessment  proceeds  upon  the  theory  that 
the  underlying  idea  of  these  fraternal  benevolent  associa- 
tions is  that  of  absolute  quality  in  the  burden  of  providing 
the  funds  pro  rata  to  benefits  to  be  received,  and  the  equal- 
ity of  benefits  to  be  received  pro  rata  the  burden  borne  by 
those  contributing  to  the  fund;  that  a  scheme  was  devised 
in  the  appellant  corporation,  which  the  governing  body  and 
its  members  believed  would  provide  a  sufficient  fund  to 
pay  all  the  insurance  or  death  losses  as  they  occurred;  that 
experience  has  demonstrated  it  will  not  do  so;  that  the 
necessity  of  seeing  decreasing  membership  and  possible 
disruption  of  the  society  unless  some  change  were  made, 
became  apparent  to  the  governing  body,  and  it  resolved 
therefore  to  change  the  by-laws  as  to  rates,  by  increasing 
them;  that  the  law  which  governs  such  organizations  and 
their  members,  and  the  details  of  their  relations  to  each 
other,  are  expressed  in  their  by-laws,  and  that  such  by-laws 
are  in  fact  the  constitution  of  the  society,  and  that  all  con- 
tracts made  by  the  association  must  be  made  with  reference 
to  such  by-laws.  It  is  contended  that  at  the  time  the  cer- 
tificate in  suit  was  issued,  the  by-laws  of  the  association  pro- 
vided that  they  should  be  subject  to  amendment;  that  the 
by-laws  formed  part  of  the  contract,  and  the  contract  there- 
fore provided  that  it  should  be  subject  to  amendment.  The 
argument  is  certainly  ingenious,  but  it  seems  to  us  it  entirely 
overlooks  the  fact  that  the  twelfth  condition  indorsed  upon 
the  certificate,  and  made  a  part  thereof,  expressly  provides 
that  the  application  for  membership  and  the  certificate, 
"  shall  constitute  the  complete  and  only  contract "  between 
the  certificate  holder  and  the  association.  If  this  language 
means  anything,  it  certainly  means  what  it  says,  and  excludes 
any  idea  that  the  by-laws  are  to  be  looked  to  as  a  part  of  the 
contract.  It  would  undoubtedly  have  been  competent  for 
the  parties  to  have  contracted  with  reference  to  the  by-laws 
then  existing,  or  which  might  thereafter  be  adopted,  and 
when  such  contracts  have  been  made  they  have  been  held 
binding. 
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The  case  of  Fullenwider  v.  Royal  League,  180  111.  621, 
cited  by  appellant,  and  much  relied  upon,  was  such  a  case. 
But  that  case  is  clearly  distinguishable  from  the  one  under 
consideration,  for  the  reason  that  the  certificate  issued  to 
Fullenwider  expressly  provided  he  should  comply  there- 
after u  with  the  laws,  rules  and  regulations  now  governing 
said  council  and  fund,  or  that  may  hereafter  be  enacted  by 
the  supreme  council  to  govern  said  council  and  fund,  all  of 
which  are  made  part  of  the  contract,"  etc.  In  deciding  that 
Fullenwider  was  bound  by  this  contract  the  opinion  of  the 
majority  of  the  court  says : 

u  The  power  to  enact  by-laws  for  the  government  of  a 
corporate  body  is  an  incident  to  the  existence  of  a  body 
corporate  and  is  inherent  in  it.  The  power  to  make  such 
changes  as  may  be  deemed  advisable  is  a  continuous  one. 
Where  the  contract  contains  an  express  provision  reserving 
the  right  to  amend  or  change  by-laws,  it  can  not  be  doubted 
that  the  society  has  the  rijjht  so  to  do;  and  where,  in  a  cer- 
tificate of  membership,  it  is  provided  that  members  shall  be 
bound  by  the  rules  and  regulations  now  governing  the 
council  or  fund,  or  that  may  thereafter  be  enacted  for  such 
government,  and  those  conditions  are  assented  to  and  the 
member  accepts  the  certificate  under  the  conditions  pro- 
vided therein,  it  is  a  sufficient  reservation  of  the  right  in 
the  society  to  amend  or  change  its  by-laws." 

The  decision  of  that  case  clearly  turned  upon  the  fact 
that  Fullenwider  had  contracted  to  be  bound  by  the  by- 
laws of  the  society  then  in  force,  or  which  might  thereafter 
be  enacted.  In  the  case  at  bar  there  is  no  such  reservation 
in  the  contract.  On  the  contrary  the  application  and  cer- 
tificate constitute  the  complete  and  only  contract  between 
the  certificate  holder  and  the  defendant  corporation.  Hence 
we  do  not  regard  the  Fullenwider  case  as  being  of  control- 
ling force  in  the  decision  of  the  question  now  before  us. 

It  is  contended  by  counsel  for  appellant  that  the  by-laws 
in  existence  at  the  time  the  contract  was  made,  entered 
into  and  formed  a  part  of  the  contract,  even  though  not 
referred  to  in  the  certificate,  and  that  as  those  by-laws 
then  in  force  reserved  the  right  to  the  society  to  change 
and  amend  the  same,  the  certificate  holders   must  neces- 
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sarily  be  bound  by  all  subsequent  amendments  to  the  by- 
laws affecting  the  obligations  of  the  contract.  Various 
authorities  are  cited,  some  of  which  certainly  seem  to  sup- 
port this  view.  But  we  think  the  better  opinion  is,  even  if  it 
were  conceded  that  the  by-laws  in  force  when  the  certificate 
was  issued  entered  into  and  became  a  part  of  the  contract, 
yet  it  was  only  those  then  in  existence,  and  that  the  society 
has  no  right,  by  amending  or  repealing  any  of  them,  without 
the  consent  of  the  certificate  holder,  and  in  the  absence 
of  any  such  right  reserved  in  the  contract,  to  impose  new 
conditions  or  burdens  affecting  the  contract  to  his  injury,  or 
by  a  new  provision  passed  after  the  making  of  the  contract, 
to  forfeit  his  rights  under  it.  "  The  rights  of  the  members 
stand  entirely  free  from  such  control.  In  a  contract  of 
mutual  benefit  insurance  the  member  acts  for  himself,  and 
not  as  a  part  of  the  society;  his  rights  rest  upon  his  con- 
tract of  insurance,  and  not  upon  his  contract  of  membership 
in  the  society.  A  corporator  in  a  mutual  benefit  society, 
like  a  stranger,  may  enter  into  a  contract  of  insurance  with 
it,  and  his  rights  under  the  contract  will  be  as  fully  pro- 
tected as  those  of  a  stranger."  (Niblack  on  Ben.  Soc.,  2d 
Ed.,  Sec.  136,  p.  273;  K  W.  Ben.  &  Mut.  Aid  Ass'n  v.  War- 
ner, 24  111.  App.  357;  Ins.  Co.  v.  Conner,  17  Pa.  St.  136.) 

In  Cov.  Mut.  Ben.  Ass'n  v.  Baldwin,  49  111.  App.  203, 
which  was  an  action  against  appellant  in  this  suit  to  recover 
upon  a  similar  certificate  to  the  one  here  involved,  and 
which  had  been  issued  upon  the  life  of  John  H.  Baldwin,  it 
would  seem  from  the  language  of  the  opinion  that  the  con- 
tract there,  as  here,  was  contained  in  the  application  and 
the  certificate,  and  it  was  held  that  so  long  as  the  assess- 
ments were  made  accordingly,  the  certificate  holder  was 
bound  to  pay  them,  and  a  failure  therein  would  work  a 
forfeiture;  but  that  the  directors  could  not,  without  his  con- 
sent, change  the  contract. 

We  are  of  the  same  opinion,  and  without  discussing  that 
question  further  we  hold  that  assessment  No.  149  was 
levied  without  authority  of  law  in  contravention  of  the  con- 
tract with  Isaac  C.  Tuttle,  and  that  a  failure  on  his  part  to 
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pay  it  did  not  work  or  authorize  a  forfeiture  of  his  certifi- 
cate. 

Much  evidence  was  introduced  upon  the  trial,  over  the 
objection  of  appellee,  tending  to  show  that  the  association 
could  not  remain  solvent,  continue  to  do  business  and  pay 
death  losses  upon  its  outstanding  certificates  under  the 
original  plan  which  was  in  operation  when  the  certificate 
was  issued  to  Tuttle.  It  may  perhaps  be  conceded,  if  that 
evidence  is  competent,  that  the  proofs  show  the  contract 
made  with  Tuttle  and  its  other  certificate  holders  prior  to 
1890,  were  improvident  contracts;  that  the  plan  of  insur- 
ance was  faulty  and  would  not  meet  the  expectations  of  its 
founders.  We  are  of  opinion  this  evidence  was  not  compe- 
tent, but  if  it  were,  we  do  not  see  how  the  facts  proven 
relieve  appellant  from  liability.  If,  as  we  hold,  the  con- 
tract was  valid  and  binding,  and  the  society  had  no  right 
of  its  own  volition  and  without  the  consent  of  Tuttle  to 
change  it,  we  fail  to  see  how  the  fact  it  had  made  an 
improvident  contract  based  upon  a  false  idea  of  its  ability 
to  carry  on  an  insurance  business  as  contemplated  in  the 
original  plan  can  relieve  it  from  liability  to  carry  out  the 
contract  so  far  as  it  has  the  power,  or  furnish  a  warrant  for 
the  largely  increased  assessment  complained  of  in  this  case. 

It  is  to  be  observed  that  the  society  did  not  promise  or 
guarantee  to  pay  the  beneficiary  any  particular  sum  on  the 
death  of  the  certificate  holder.  What  it  did  agree  to  do 
in  that  event,  was  to  levy  an  assessment  upon  its  members 
and  pay  over  to  the  beneficiary  the  proceeds  of  such  assess- 
ment, not  exceeding  the  sum  named  in  the  certificate.  It 
may  be  that  in  time,  as  the  death  losses  increased,  the 
beneficiaries  of  the  members  outliving  their  fellows  would 
not  receive  the  full  sum  mentioned  in  their  certifi- 
cates,' because  of  a  failure  of  the  assessments  to  realize 
the  necessary  amounts.  This  we  believe  to  have  been 
the  experience  of  many  of  these  so-called  co-operative 
insurance  associations.  But  granting  that  such  a  result 
would  follow,  still  the  society  could  keep  its  contract 
by  levying  an  assessment  upon  the  death  of  a  member 
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as  it  agreed  to  do,  and  paying  over  to  the  beneficiary  the 
avails  thereof,  however  small  the  sum  might  be.  That  his 
beneficiary  might  not  receive  the  full  amount  named  in  the 
certificate,  if  the  holder  thereof  outlived  his  fellow  members, 
was  one  of  the  chances  he  took  when  he  entered  into  the 
contract  and  accepted  that  kind  of  insurance.  And  even 
that  result  would  seem  to  be  more  favorable  or  desirable 
than  that  the  certificate  holder  should  be  called  upon  to 
pay  assessments  more  than  ten  times  as  great  as  he  con- 
tracted to  pay,  and  in  default  of  such  payments  have  his 
certificate  declared  absolutely  forfeited;  and  that,  too,  when 
he  had  become  an  old  man,  and  when  perhaps  from  his 
inability  to  earn  money  it  would  be  impossible  for  him  to 
pay  the  increased  assessments. 

Take  the  case  at  bar  as  an  illustration :  Tuttle  was  in  his 
fifty-ninth  year  of  age  when  he  became  a  member  of  the 
society  and  received  his  certificate  on  March  4,  1879.  He 
paid  all  assessments  levied  against  his  certificate  for  about 
nineteen  years,  and  up  to  the  levy  of  No.  149,  which  he 
refused  to  pay.  He  was  at  this  time  nearly  seventy-eight 
years  old  and  had  paid  into  the  society,  as  the  evidence 
shows,  $1,837.96.  On  his  original  certificate  of  $5,000  he 
had  contracted  to  pay  not  exceeding  $26.88  per  year,  while 
on  the  certificate  reduced  to  $2,500  he  was  required  to  pay 
$281.58  per  year,  or  go  out  of  the  society  and  have  his 
certificate  forfeited;  being  thus  left  in  his  old  age  without 
a  dollar  of  insurance,  at  a  time  of  life  when  it  might  be 
doubtful  as  to  his  being  able  to  procure  it  elsewhere. 

It  seems  to  us  that  a  bare  statement  of  these  facts  is  suf- 
ficient to  show  the  wrong  and  injustice  of  the  assessment 
No.  149.  It  is  no  wonder  that  over  22,000  members  of 
appellant  society  went  out  of  the  association  during  the 
year  1898  nor  that  after  the  levy  of  assessment  No.  149, 
16,432  of  the  members'  certificates  were  forfeited  for  non- 
payment of  this  assessment. 

Even  though  the  power  to  make  a  change  in  the  con- 
tract were  conceded  to  appellant,  we  would  be  disposed  to 
hold  that  such  a  radical  change  as  this,  which  tended  to 
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produce  such  apparent  injustice  and  hardship,  was  so 
unreasonable  and  oppressive  as  to  be  void,  and  of  no  bind- 
ing force  upon  the  certificate  holders. 

Counsel  for  appellant  seem  to  place  a  good  deal  of  reliance 
upon  the  act  of  the  general  assembly  approved  and  in  force 
June  22,  1893  (Kurd's  Stat.  1897,  p.  960),  governing  associa- 
tions such  as  appellant,  as  giving  the  corporation,  by  Sec. 
5,  the  power  to  fix  rates  and  assessments,  and  by  Sec.  8, 
requiring  it  to  accumulate  an  emergency  fund.  But  it 
has  been  expressly  held  that  the  act  of  1893  above  referred 
to  has  no  retroactive  force,  and  does  not  apply  to  certificates 
issued  by  a  society  prior  to  its  reorganization  under  that 
act.  (Moore  v.  Guaranty  Fund  Life  Soc,  178  111.  202; 
Voight  v.  Kersten,  164  111.  314.) 

No  change  in  the  plan  was  necessary  to  create  the  emer- 
gency fund  provided  for  in  section  8  of  the  act  referred  to, 
because  the  evidence  shows  that  when  the  change  was  made 
in  1890,  appellant  already  had  accumulated  a  surplus  fund 
of  $428,039.34,  and  in  the  spring  of  1898,  when  assessment 
No.  149  was  levied,  the  testimony  of  appellant's  secretary 
shows  that  such  surplus  had  reached  the  sum  of  $626,131.81, 
It  is  claimed  that  the  change  in  plan  and  the  increased  as- 
sessments were  necessary  to  avoid  bankruptcy,  and  a  show- 
ing is  made  that  the  contributions  or  assessments  collected 
from  the  members  in  the  old  groups  formed  on  the  original 
plan,  fell  far  short  of  paying  the  death  losses  occurring  in 
such-  old  groups;  but  this  is  not  strange,  if  these  groups  are 
to  be  considered  by  themselves,  and  without  reference  to  the 
newer  membership,  because,  as  we  understand  it,  the  whole 
theory  of  this  kind  of  insurance  is,  that  the  fund  will  be 
fed  and  kept  alive  by  new  blood  coining  into  the  society, 
and  not  that  the  members  furnishing  the  new  blood  will  be 
set  oil  into  a  separate  class  by  themselves,  and  considered 
as  a  distinct  group,  having  no  relation  to  the  older  members 
of  the  society. 

The  examination  made  by  the  actuaries  and  insurance 
commissioners  of  different  States,  which  were  put  in  evi- 
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time  subsequent  to  the  changes  of  policy  made  in  1890,  and 
appear  to  have  relation  to  the  manner  of  carrying  on  busi- 
ness under  the  new  plan,  and  we  think  were  immaterial  and 
incompetent  in  this  casS.  They  were  statements  and  opin- 
ions apparently  procured  at  the  instance  and  solicitation  of 
appellant,  in  the  absence  of  appellee,  not  under  the  sanction 
of  an  oath,  without  any  opportunity  for  cress-examination, 
and  it  would  seem  to  require  no  citation  of  authority  to 
show  that  their  admission  was  improper  and  erroneous. 
(Bagley  v.  Grand  Lodge  of  A.  O.  U.  W.,  131  111.  498.)  The 
only  purpose  of  appellant  in  introducing  this  class  of  proofs, 
as  we  take  it,  was  to  show  that  the  society  could  not  carry 
out  its  original  contract  with  Tuttle  without  loss  to  itself 
and  possible  insolvency.  We  have  already  shown  that  in 
our  opinion  this  was  not  a  sufficient  reason  for  refusing  to 
perform  the  contract  as  nearly  as  it  was  possible  for  it  to 
do  so. 

But  it  is  further  insisted  by  appellant,  that  because  the 
certificate  holder,  Tuttle,  from  1890  to  1898  paid  the  assess- 
ments levied  against  his  certificate,  which  assessments  were 
not  in  accordance  with  the  original  contract,  but  a  clear 
departure  therefrom,  that  the  beneficiary,  appellee,  is  now 
estopped  from  denying  the  right  of  appellant  to  assess  the 
assured  upon  any  other  than  the  original  basis,  and  from 
holding  the  company  liable  when  Tuttle  elected  not  to  pay 
assessment  No.  149.  Conceding  that  in  a  proper  case  the 
doctrine  of  estoppel  can  be  applied  in  actions  at  law,  it  be- 
comes important  to  know  what  Tuttle  did  which  warrants 
appellant  in  now  invoking  the  doctrine  against  appellee. 

It  is  true  that  in  1890  assessments  were  levied,  not  only 
to  pay  death  losses,  but  to  create  a  permanent  fund,  and 
Tuttle  paid  the  assessments. 

In  1895  another  change  was  made  in  the  manner  of 
assessing.  The  group  plan  was  abolished,  and  each  mem- 
ber was  assessed  according  to  the  estimated  cost  of  his  insur- 
ance at  the  time  he  entered  the  society,  and  he  was  also 
assessed  not  only  to  pay  death  losses,  but  also  for  the  pur- 
pose of  creating  a  permanent  fund.    Eather  than  take  the 
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possible  chances  of  having  his  certificate  forfeited  and  los- 
ing his  insurance,  Tattle  paid  these  assessments.  Now  this 
is  the  extent  of  his  supposed  wrong  doing,  upon  which  is 
predicated  the  right  of  invoking  the  doctrine  of  estoppel 
against  appellee.  Can  it  be,  that  because  appellant  violated 
its  contract  on  former  occasions  by  making  illegal  assess- 
ments, and  Tuttle  did  not  take  the  chance  of  having  his 
certificate  forfeited  by  refusing  to  pay  them,  that  he  or 
his  beneficiary  is  estopped  from  denying  the  legality  of 
assessment  No.  149,  which  was  for  an  amount  so  largely  in 
excess  of  any  previous  assessment  ?  We  think  not.  He 
might  have  been  content  to  pay  a  small  increase  on  his  orig- 
inal contract  rate,  and  because  he  did  so,  shall  it  be  said  he 
was  therefore  bound  to  pay  an  amount  ten  times  as  great  ? 
We  think  to  so  hold  would  be  unreasonable,  and  would  be 
permitting  the  wrong-doer  to  invoke  the  doctrine  of  estop- 
pel against  the  party  injured.  This,  we  think,  ought  not 
to  be  done.  The  doctrine  of  estoppel,  when  properly 
applied,  is  founded  upon  the  highest  principles  of  morality, 
and  recommends  itself  to  the  common  sense  and  justice  of 
every  one.  Herman  on  Estoppel,  p.  291,  Sec.  272.  Equi- 
table estoppels,  or  estoppels  in  pais,  only  arise  when  the 
conduct  of  the  party  estopped  is  fraudulent  in  its  purpose 
or  unjust  in  its  results.  (Herman,  p.  335,  Sec.  321.)  Or,  as 
the  rule  is  otherwise  stated : 

u  Where  one,  by  his  words  or  conduct,  willfully  causes 
another  to  believe  the  existence  of  a  certain  state  of  things, 
and  induces  him  to  act  on  that  belief,  so  as  to  alter  his 
previous  position,  the  former  is  concluded  from  averring 
against  tne  latter  a  different  state  of  things  as  existing 
at  the  same  time."    (Bigelow  on  Estoppel,  pp.  433-434.) 

It  certainly  can  not  be  said  that  Tuttle,  in  paying  pre- 
vious illegal  assessments,  acted  fraudulently,  or  that  he  will- 
fully did  anything  calculated  to  mislead  others  to  their 
injury.  When  he  paid  illegal  assessments,  he  did  so  under 
a  moral  compulsion,  and  the  threat,  implied  at  least,  that  if 
he  did  not  pay,  his  certificate  would  be  forfeited,  and  the 
provision  made  for  his  wife  in  the  event  of  his  death  be 
thereby  lost.    Did  this  conduct  on  his  part  warrant  appel- 
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lant  in  increasing  Tattle's  assessments  tenfold  ?  In  other 
words,  can  appellant  thus  be  permitted  to  take  advantage 
of  its  own  wrong  ?  Would  this  commend  itself  to  the  com- 
mon sense  and  justice  of  every  one,  or  be  in  accordance  with 
the  highest  principles  of  morality,  upon  which  the  doctrine 
of  estoppel  is  said  to  have  its  foundation  \  We  certainly 
think  not.  In  a  recent  case  decided  in  the  Appellate  Court 
of  the  Third  District,  against  appellant  (Howell  v.  Covenant 
Mutual  Life  Association,  opinion  by  Justice  Wright,  filed 
September  20,  1899),  in  discussing  the  same  point,  it  is  said  : 

"  The  suggestion  that  defendant  was  acting  merely  as  the 
trustee  of  20,000  other  policy  holders,  puts  them  in  no  dif- 
ferent attitude,  for  the  actions  of  the  association  as  trustees, 
were  but  the  acts  of  the  other  members  by  their  agent,  and 
whatever  a  person  does  by  his  agent,  he  does  by  himself." 

We  concur  in  this  view.  But  we  think  the  Supreme 
Court  of  this  State  has  substantially  settled  the  question,  in 
Farmers'  Fire  Ins.  Co.  v.  Knight,  162  111.  470,  which  was  a 
suit  by  Knight  against  the  insurance  company,  to  recover 
for  a  loss  by  fire,  the  defense  being  that  by  reason  of  his 
failure  to  pay  an  assessment  levied  against  his  policy,  it  had 
become  suspended  or  forfeited  and  the  company  was  not 
liable.  He  set  up  the  illegality  of  the  assessment,  and  the 
company  invoked  the  doctrine  of  estoppel  on  the  ground  he 
had  previously,  on  several  occasions  acquiesced  in  such 
illegal  assessments  by  paying  them.  The  point  is  thus  dis- 
posed of  in  the  opinion  by  Craig,  J. : 

"  The  evidence  introduced  on  the  trial,  tends  to  prove 
that  the  managers  of  the  insurance  company,  for  several 
years,  in  making  assessments,  did  not  adhere  to  the  statute, 
and  that  in  a  number  of  cases  more  money  was  raised  than 
was  at  the  time  required  to  meet  losses.  But  these  viola- 
tions of  the  statute  did  not  ripen  into  a  right;  nor  are  we 
aware  of  any  principle  which  would  preclude  a  policy 
holder  of  the  insurance  company  from  calling  in  question 
the  validity  of  an  assessment,  although  he  may  have  pre- 
viously paid  assessments  which  did  not  conform  to  the  law. 
We  do  not  think  the  doctrine  of  estoppel  applies  to  such  a 
case." 

It  seems  to  us,  this  language  can  with  equal  propriety  be 
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applied  in  the  case  at  bar,  and  is  conclusive  of  the  question 
under  discussion. 

Counsel  for  appellant  attempt  to  draw  a  distinction 
between  the  Knight  case  and  the  one  before  us,  but  we  are 
of  the  opinion  the  argument  in  support  thereof  is  more 
ingenious  than  sound,  and  does  not  do  away  with  the  force 
of  the  decision. 

Cases  have  been  cited  from  other  States  which  seem  to 
support  a  contrary  view  to  that  expressed  in  the  Knight 
case,  but  we  are  bound  by  the  decisions  of  our  own  Supreme 
Court,  regardless  of  what  other  courts  may  have  decided. 

The  action  of  the  court  upon  propositions  of  law  submitted 
was  in  accordance  with  the  views  herein  expressed,  and  we 
think  there  was  no  error  therein. 

We  are  of  the  opinion  the  judgment  was  right  and  must 
be  affirmed. 

Judgment  affirmed. 


Magdelena  Dorfner  v.  Louis  Waldorf. 

1.  Equitable  Liens— 0/  a  Widow  After  Releasing  Her  Dower  and 
Homestead. — A  widow  released  her  rights  of  homestead  and  dower  for 
the  purpose  of  mortgaging  lands  to  a  person  for  funds  to  assist  an 
insolvent  daughter  in  paying  her  debts  and  enabling  her  to  continue  in 
business.  The  object  for  which  the  mortgage  was  given  failed,  and  the 
funds  to  be  obtained  remained  in  the  hands  of  the  mortgagee;  the 
lands  passed  into  the  hands  of  the  daughter's  assignee  and  were  sold  by 
him,  subject  to  the  mortgage  and  diminished  by  its  amount,  as  assets 
for  the  payment  of  the  daughter's  debts.  It  was  held  that  the  widow 
was  entitled  to  all  the  benefit  of  the  funds  remaining  in  the  hands  of 
the  mortgagee  which  could  equitably  be  given  her. 

Appeal  from  the  County  Court  of  LaSalle  County;  the  Hon.  H.  W. 
Johnson,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1899.  Reversed  and  remanded  with  directions.  Opinion  filed  February 
1,  1900. 

Fred  T.  Beers,  attorney  for  appellant. 

Lincoln  &  Stead,  attorneys  for  appellee. 
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Mr.  Justice  Higbbb  delivered  the  opinion  of  the  court. 

On  January  4,  1898,  Magdelena  Eck,  a  daughter  of  appel- 
lant, Magdelena  Dorfner,  was  the  proprietor  of  a  general 
store  for  the  sale  of  merchandise  at  Troy  Grove,  Illinois. 

She  was  indebted  to  a  considerable  amount  and,  being 
pressed  for  payment  by  several  of  her  creditors,  on  that 
date  executed  to  Louis  Waldorf,  the  vice-president  of 
the  Mendota  National  Bank,  to  which  institution  she  was 
indebted,  her  mortgage  for  $2,000  upon  certain  real  estate 
which  she  owned,  for  the  purpose  of  procuring  money  to 
pay  the  amount  she  owed  said  bank  and  certain  other  urgent 
indebtedness.  In  this  mortgage  appellant,  who  had  a 
homestead  and  dower  interest  in  said  real  estate,  joined  for 
the  purpose  of  assisting  her  daughter  in  raising  the  money. 
While  the  mortgage  was  executed  to  Waldorf,  the  money 
was  to  have  been  really  furnished  by  the  bank,  and  after  the 
execution  of  the  mortgage,  Crawford,  the  president  of  the 
bank,  guaranteed  the  payment  of  certain  amounts  she  owed 
to  John  A.  Lamberton  and  the  First  National  Bank  of 
Mendota,  and  these  debts  have  since  been  paid  by  his  bank. 
The  mortgage  was  mailed  for  record  by  the  attorney  for  the 
bank  that  night  or  early  next  morning,  and  was  entered  of 
record  January  5,  1898,  at  1:30  p.  m.  On  the  day  the  mort- 
gage was  recorded,  Deane  Bros.  &  Lincoln,  wholesale  mer- 
chants, to  whom  Mrs.  Eck  was  indebted,  obtained  two  judg- 
ments against  her  in  the  Circuit  Court  of  LaSalle  County, 
one  for  $220  and  the  other  for  $385.70,  on  which  judgments 
executions  were  issued  to  the  sheriff  and  indorsed  by  him 
as  received  Januarys,  189S,  at  2:10  p.  m.  On  the  next  day, 
January  0th,  Mrs.  Eck  applied  to  the  Mendota  National 
Bank  for  her  money,  but,  it  having  been  discovered  that  a 
judgment  had  been  entered  against  her  on  the  day  previous, 
Crawford,  who  was  acting  for  the  bank,  refused  to  give  it 
to  her.  The  next  day,  however,  Crawford,  the  president, 
and  Waldorf,  the  vice-president  of  the  Mendota  National 
Bank,  called  on  Mrs.  Eck  at  her  home  in  Troy  Grove,  and 
for  some  reason  Waldorf  then  gave  her  a  check  for  the 
$2,000,  and  she  delivered  it  to  Crawford.    It  does  not  clearly 
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appear  why  the  check  was  turned  over  to  Crawford,  though 
the  latter  claims  it  was  done  for  the  purpose  of  protecting 
Mrs.  Eck  from  other  creditors. 

It  also  appears  from  the  testimony  of  the  two  bank 
officers  that  they  told  Mrs.  Eck  they  would  hold  the  mort- 
gage until  all  claims  were  settled,  and  as  soon  as  they  got 
their  money  back  they  would  release  the  mortgage.  As  a 
matter  of  fact  no  money  was  ever  paid  her  in  person  upon 
the  check.  On  January  6,  1898,  John  Ferguson  obtained  a 
judgment  in  the  County  Court  against  Mrs.  Eck  for  the  sum 
of  $543.28,  and  afterward  on  the  same  day  the  Mendota 
National  Bank  recovered  two  judgments  against  her  in  the 
same  court,  amounting  to  $1,017.70.  Later,  on  the  same 
day,  appellant  also  recovered  a  judgment  against  Mrs.  Eck 
in  the  Circuit  Court  for  the  sum  of  $1,601.57.  Upon  all  of 
these  judgments  executions  were  issued  and  received  by  the 
sheriff  in  the  order  in  which  tbey  were  rendered. 

On  January  7, 1898,  the  sheriff  levied  the  executions  then 
in  his  hands  upon  the  chattel  property  of  Mrs.  Eck  and  took 
possession  of  her  store  at  Troy  Grove.  The  next  day,  Jan- 
uary 8th,  John  A.  Lamberton  recovered  a  judgment  in  the 
Circuit  Court  against  Mrs.  Eck  for  the  sum  of  $117.19,  upon 
which  execution  was  issued  and  indorsed  by  the  sheriff  as 
received  by  him  at  9:10  a.  m.,  and  on  the  same  day  the  First 
National  Bank  of  Mendota  recovered  a  judgment  in  the 
same  court  against  her  for  the  sum  of  $176.98,  upon  which 
execution  was  also  issued  to  the  sheriff  and  indorsed  by  him 
as  received  at  9:20  a.  m.  On  January  10,  1898,  Magdelena 
Eck  made  an  assignment  of  all  her  property  for  the  benefit 
of  her  creditors  to  Fred  J.  Engleman,  who  duly  qualified  as 
assignee  and  is  still  so  acting.  On  January  17, 1 898,  all  the 
execution  creditors  above  named  filed  an  agreement  in  the 
County  Court,  whereby  they  consented  to  an  order  direct- 
ing the  sheriff  to  turn  over  to  the  assignee  all  of  the  goods 
and  chattels  levied  on  by  him  by  virtue  of  said  executions, 
subject,  however,  to  the  liens  of  said  executions,  and  the 
exemptions  of  said  Magdelena  Eck,  on  condition  that  the 
moneys  arising  from  the  sale  of  the  same  should  be  first 
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applied  toward  the  payment  of  said  executions,  according 
to  the  priorities  of  their  respective  liens.  Accordingly  the 
County  Court  entered  an  order  fixing  the  priorities  of  said 
execution  creditors  in  the  order  in  which  their  judgments 
were  obtained,  as  above  set  forth,  and  directing  that  the 
property  levied  upon  be  turned  over  to  the  assignee.  It 
also  directed  the  assignee  to  sell  the  property,  pay  the  costs 
of  sale  and  bring  the  remainder  of  the  money  into  court. 
The  stock  has  since  been  sold  by  the  assignee  and  he  has 
$2,369.07  derived  therefrom,  on  hand,  subject  to  the  order 
of  the  court.  The  land  mortgaged  was  inventoried  and 
sold  by  the  assignee  for  $300,  subject  to  the  $2,000  lien,  and 
he  has  never  received  anything  on  account  of  said  mortgage. 
On  May  11, 1899,  appellant  filed  her  petition  in  the  County 
Court  alleging  that  said  agreement  was  entered  into  with- 
out her  knowledge  or  consent,  and  that  no  one  had  authority 
to  attach  her  name  thereto;  that  by  reason  of  her  judgment 
and  execution  she  has  a  prior  lien  upon  the  personal  prop- 
erty of  Mrs.  Eck;  that  she  has  never  consented  to  the  sur- 
render to  the  assignee  of  the  goods  and  chattels  of  Mrs.  Eck 
levied  upon  by  the  sheriff;  that  the  surrender  of  the  same 
was  a  wrong  and  fraud  upon  her  rights;  that  she  has  an  equi- 
table and  legal  lien  against  the  money  in  the  hands  of  the 
assignee  derived  from  the  sale  of  said  goods  to  the  amount 
of  her  judgment,  interest  and  costs,  and  praying  that  her 
legal  rights  and  priority  might  be  determined. 

Appellant  further  states  in  her  petition  the  existence  of 
the  mortgage  of  $2,000;  charges  that  Waldorf  paid  said  sum 
to  Mrs.  Eck  and  placed  it  to  her  credit  as  her  money  in  the 
Mendota  National  Bank;  that  the  bank  officers  conspiring 
for  their  own  benefit  and  to  the  wrong  and  injury  of  Mrs. 
Eck  and  her  creditors,  have  refused  to  pay  out  said  money 
to  Mrs.  Eck,  that  she  might  turn  the  same  over  to  her 
assignee;  that  the  assignee  has  long  known  that  said  bank 
had  $2,000  belonging  to  Mrs.  Eck,  but  that  he  conspired 
with  the  bank  and  Gardner,  his  attorney,  who  was  also 
attorney  for  many  of  the  judgment  creditors,  to  withhold 
said  sum  from  the  estate  of  Mrs.  Eck;  that  by  reason  of  her 
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diligence  and  discovery,  appellant  is  entitled  to  be  paid  her 
judgment  and  interest  out  of  said  $2,000  as  a  preferred 
creditor  over  all  other  creditors  of  said  insolvent.  She 
therefore  prays  that  said  assignee  may  be  removed  and  a 
new  one  appointed,  with  directions  to  collect  the  $2,000,  and 
out  of  the  same  satisfy  appellant's  judgment.  The  petition 
also  contains  a  prayer  that  the  court  will  cause  the  matters 
and  things  therein  complained  of,  to  be  examined  into  and 
determined,  and  that  the  rights  and  interests  of  all  the 
parties  therein  referred  to,  may  be  fully  discovered  and 
determined  according  to  their  lawful  and  equitable  rights, 
priorities  and  standing,  and  that  she  may  be  granted  such 
other  and  further  relief  in  the  premises  as  the  law  may  direct 
and  equity  shall  demand,  etc. 

The  court,  upon  the  hearing*  denied  the  prayer  of  the 
petition  and  ordered  the  same  dismissed  at  appellant's  cost. 
Appellant  excepted  and  appealed  to  this  court. 

We  hold  in  this  case,  first,  that  the  prayer  of  that 
part  of  the  petition  which  seeks,  in  effect,  to  set  aside  the 
agreement  between  the  creditors  to  take  the  assets  from  the 
hands  of  the  sheriff,  and  deliver  them  to  the  assignee  to  sell 
and  satisfy  the  judgments  in  the  order  of  their  priority, 
should  be  denied.  The  reason  given  by  appellant  why  the 
agreement  should  be  set  aside,  is  that  the  attorney,  Gardner, 
who  signed  the  same  for  her,  had  no  authority  to  do  so.  He 
was,  however,  her  attorney  of  record  in  the  procurement  of 
the  judgment  upon  which  the  execution  was  issued,  and  she 
is  still  claiming  the  advantage  of  that  judgment  which  he 
obtained  for  her,  while  denying  his  right  to  represent  her  in 
signing  the  agreement  with  the  other  creditors.  The  agree- 
ment did  not  disturb  the  priorities  of  the  several  judgment 
creditors  as  they  existed  at  law,  nor  affect  their  rights  as  to 
each  other  in  any  respect.  It  simply  provided  that  the 
assignee  should  make  the  sale  and  distribute  the  proceeds, 
instead  of  the  sheriff.  In  signing  the  agreement,  Gardner 
only  exercised  his  discretion  as  to  the  best  manner  of  col- 
lecting the  debt,  and  for  that  purpose  he  had  implied  author- 
ity, under  the  circumstances  of  the  case,  to  act  for  appellant 
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The  proof  does  not  show  that  appellant's  interests  were 
injured  in  the  least  by  the  agreement,  and  there  is  no  reason 
why  the  same  should  be  set  aside.  It  also  follows  from  what 
has  been  above  said,  that  no  reason  appears  from  the  proofs 
why  appellant's  claim  should  be  made  a  prior  lien  over 
that  of  the  other  creditors,  on  the  assets  now  in  the  hands 
of  the  assignee. 

Second.  As  to  the  mortgage  for  $2,000  given  by  Mrs. 
Eck  and  appellant  to  Waldorf  for  the  Mendota  National 
Bank,  we  think  appellant  is  entitled  to  some  relief.  She 
had  homestead  and  dower  in  the  mortgaged  premises  which 
she  released  for  the  purpose  of  assisting  her  daughter  in 
obtaining  money  to  pay  debts  and  continue  in  business. 
The  money  was  not  obtained,  the  object  for  which  the  mort- 
gage was  given,  failed,  and  the  daughter  did  not  get  the 
expected  relief.  The  real  estate  having  been  sold  subject 
to  the  mortgage  indebtedness,  the  assets  in  the  hands  of  the 
assignee  for  the  creditors  were  thereby  diminished  to  that 
extent.  Appellant  is  therefore  entitled  to  all  the  benefit  of 
the  fund  held  by  the  bank,  which  can  equitably  be  given  her. 

The  bank  claims  to  hold  the  fund  as  security  for  the 
indebtedness  due  it  on  its  judgment  and  also  for  the  amounts 
paid  by  it  for  Mrs.  Eck  to  the  First  National  Bank  of  Men- 
dota and  Lamberton.  It  is  inequitable  that  the  bank  should 
retain  both  the  mortgage  and  the  $2,000  it  was  given  to 
secure,  and  which  is  more  than  sufficient  to  pay  all  its 
indebtedness,  and  also  have  a  share  in  the  assets  in  the 
hands  of  the  assignee.  Crawford,  the  president  of  the 
bank,  took  the  check  from  Mrs.  Eck,  and  the  fact  that  the 
transaction  was  intended  to  deceive  some  one  else,  does  not 
relieve  the  bank  from  responsibility.  The  transaction  was 
conducted  for  the  benefit  of  the  bank  by  its  officers  and  we 
must  treat  it  as,  in  effect,  a  deposit  of  $2,000  in  the  bank 
for  Mrs.  Eck.  Under  the  agreement  between  Mrs.  Eck  and 
the  bank  officials,  however,  we  think  the  bank  should  be 
permitted  to  retain  out  of  the  funds  a  sufficient  amount  to 
pay  its  judgment  against  her  and  also  the  judgments  in 
favor  of  the  First  National  Bank  and  Lamberton,  which  it 
guaranteed  and  paid,  but  without  interest  from  the  time  the 
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mortgage  was  given  to  Waldorf.  The  portion  of  the  fund 
remaining  after  the  payment  of  these  debts  belongs  to  the 
assignee  of  Mrs.  Eok  for  the  benefit  of  her  creditors,  the 
title  having  passed  to  him  by  the  act  of  assignment.  Appel- 
lant's execution  is  fourth  in  the  order  of  precedence  recog- 
nized by  the  County  Court  under  the  agreement  above 
referred  to,  and  when  the  assignee  shall  have  collected  the 
balance  due  him  from  the  Mendota  National  Bank,  as  above 
indicated,  there  should  be  sufficient  funds  in  his  hands,  with 
what  he  has  already  received,  to  pay  her  debt,  together 
with  those  which  have  priority  over  hers  in  full. 

The  order  of  the  County  Court,  in  dismissing  appellant's 
petition,  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  that  court  to  enter  an  order  in  conformity  with  the 
views  of  this  court  as  above  expressed.  Reversed  and 
remanded  with  directions. 


Wellington  W.  Aurand  v.  David  L.  Martin  et  al. 

1.  Mechanics'  Liens—  Laws  to  be  Strictly  Construed.— Mechanics' 
lien  laws  are  in  derogation  of  tho  common  law  and  must  be  strictly 
construed.  < 

2.  Same— Sufficient  Statement  of  a  Lien.— Where  a  person  filed  a 
claim,  stating  that  he  claimed  a  lien  for  the  sum  of  $1,818  on  the  thr<  e 
lots  situated  in  different  parts  of  the  city  (describing  them)  for  work 
done  and  material  furnished  in  and  about  the  construction  of  three 
dwelling-houses  thereon,  etc.,  but  without  showing  what  buildings  hud 
been  constructed  upon  each  lot,  or  the  amount  of  the  indebtedness 
apportioned  among  the  lots,  it  was  held  that  the  statement  was  not  suf- 
ficient. 

Mechanics'  Liens.— Appeal  from  the  Circuit  Court  of  Whiteside 
County;  the  Hon.  Frank  D.  Ramsey,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1899.  Affirmed.  Opinion  filed  February  1, 
1900. 

Renner  &  Smith,  attorneys  for  appellant. 

A.  A.  Wolkerspkrqer  and  F.  E.  Andrews,  attorneys  for 
appellees. 

VouLxxxviias 
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Mr.  Justice  Hk>bre  delivered  the  opinion  of  the  court. 

This  was  a  bill  to  enforce  a  mechanic's  lien,  by  appellant, 
against  three  lots  in  the  city  of  Sterling,  two  of  which  were 
adjoining  in  the  west  end  of  the  city,  and  the  other  in  the 
east  end,  some  sixteen  to  twenty  blocks  distant.  On  May 
22,  1S96,  appellant  entered  into  a  verbal  contract  with 
Douglas  L.  Maxwell  to  construct  three  dwelling  houses  of 
the  same  description  and  with  the  same  outbuildings  upon 
said  lots,  for  the  sum  of  $1,S18. 

It  appears  that  at  the  time  of  making  the  contract  for  the 
buildings,  Maxwell  had  a  deed  to  one  of  the  lots  and  con- 
tracts for  deeds  to  the  other  lots  but  that  prior  to  the  com- 
mencement of  this  suit  he  had  parted  with  all  title  and 
interest  thereto.  On  October  16,  1896,  appellant  filed  his 
claim  of  lien,  verified  by  his  affidavit,  with  the  clerk  of  the 
Circuit  Court,  in  which  he  stated  that  he  claimed  a  lien  for 
the  sum  of  $1,818  on  the  three  lots,  describing  them,  for 
work  done  and  material  furnished  in  and  about  the  build- 
ing and  construction  of  three  dwelling-houses  and  outbuild- 
ings thereon,  in  furtherance  of  said  contract  entered  into 
by  him  with  said  Maxwell;  that  work  was  commenced 
within  thirty  days"  and  completed  on  August  15,  1896,  at 
which  time  the  contract  price  was  due  and  payable;  that 
there  was  then  due  and  unpaid  on  said  contract  the  sum  of 
$1,818.  Said  claim  of  lien  did  not  show  what  buildings 
had  been  constructed  upon  each  lot  and  the  amount  of  the 
indebtedness  was  not  apportioned  among  the  lots,  but  was 
stated  in  one  entire  sum.  The  court  below  found  that  the 
equities  of  the  case  were  with  the  appellees,  denied  the 
claim  for  a  lien  asked  by  appellant  and  dismissed  the  bill. 

It  was  charged  in  the  bill  and  there  was  some  evidence 
introduced  for  the  purpose  of  showing  that  certain  of  ajjpel- 
lees  knew  of  the  contract  between  appellant  and  said  Max- 
well, and  connived  together  to  cheat,  swindle  and  defraud 
appellant  and  prevent  him  from  collecting  and  enforcing 
his  claim  for  lien.  The  charge  of  fraud,  however,  was  not 
sustained  by  a  preponderance  of  the  evidence,  and  for  the 
purposes  of  this  suit,  the  appellees,  who  own  the  lots  in 
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question,  must  be  treated  as  innocent  purchasers  without 
actual  notice  of  appellant's  claim.  The  question  then  arises 
whether  appellant  could  secure  a  lien  by  filing  a  claim  for 
a  single  amount  against  the  three  lots,  one  of  which  was 
situated  in  a  distant  part  of  the  city  from  the  others. 
Under  the  mechanics'  lien  law  as  it  existed  prior  to  1895,  it 
was  repeatedly  held  that  the  lien  given  to  mechanics  or 
material  men  was  purely  statutory,  and  that  one  who  failed 
to  substantially  comply  with  its  terms  and  provisions,  could 
not  take  advantage  of  it.  Buckley  v.  Commercial  National 
Bank,  171  111.  284.  The  law  as  it  then  stood  provided  that 
the  person  furnishing  the  labor  or  materials,  etc.,  in  build- 
ing, altering,  repairing  or  ornamenting  any  house,  should 
have  a  lien  upon  the  whole  of  the  tract  of  land  upon  which 
such  house  or  building  and  appurtenances  stood,  for  the 
amount  due  him  for  such  labor,  material  or  services.  Hurd's 
Stat.,  1893,  Chap.  82,  Sec.  1. 

In  Buckley  v.  Commercial  National  Bank,  supra,  in  con- 
struing that  law  it  was  said,  in  speaking  of  a  lien  for  a  single 
amount  for  labor  and  material  furnished  for  seven  houses 
erected  upon  as  many  adjoining  sub-lots,  that  "  each  of 
these  houses  and  lots  being  a  separate  and  distinct  piece  of 
property,  and  the  law  being  that  appellants  could  only 
enforce  a  lien  against  each  for  the  work  and  material  fur- 
nished on  it,  it  would  seem  to  follow  that  a  reasonable  com- 
pliance with  the  foregoing  sections  of  the  statute  required 
appellants  to  in  some  way  indicate  in  their  statement  the 
amount  which  they  claimed  against  each.  Manifestly  the 
purpose  of  requiring  the  statement  to  be  filed  is  that  third 
persons  dealing  with  the  property  shall  have  notice  of  the 
amount,  nature  and  character  of  the  lien  as  well  as  the 
times  when  the  material  was  furnished  or  labor  performed 
and  thus  enable  them  to  know  from  the  claim  itself  that  it 
is  such  as  can  be  enforced." 

Section  1  of  the  revision  of  the  mechanic's  lien  law  of 
1895  provides  that  any  person  furnishing  labor  or  material, 
etc.,  for  improving  a  lot,  sh&ll  be  known  as  a  contractor, 
"  and  shall  have  a  lien  upon  the  whole  of  such  tract  of  land 
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or  lot  and  upon  the  adjoining  or  adjacent  lots  of  such  owner 
constituting  the  same  premises  and  occupied  or  used  in  con- 
nection with  such  lot  as  a  place  of  residence  or  business; 
and  in  case  the  contract  be  entire  and  relate  to  two  or  more 
buildings  on  adjoining  or  adjacent  lots  of  the  same  owner, 
upon  all  of  said  lots  and  the  improvements  thereon,  for  the 
amount  due  to  him  for  such  material,  fixtures,  apparatus, 
machinery,  services  or  labor." 

Section  7  provides  for  the  filing  of  the  claim  for  a  lien 
duly  verified  within  four  months  after  the  last  payment 
upon  the  contract  shall  have  become  due  and  payable,  with 
the  clerk  of  the  Circuit  Court  of  the  county  in  which  the 
premises  are  situated,  "  which  shall  consist  of  a  brief  state- 
ment of  the  contract,  the  date  the  same  was  made,  the  date 
fixed  therein  or  the  time  implied  for  completion  and  for 
final  payment,  and  the  date  that  the  same  was  completed, 
if  completed,  the  balance  due  after  allowing  all  credits, 
and  a  sufficiently  correct  description  of  the  lot,  lots  or  tract 
of  land  to  pass  the  title  thereof  by  deed  of  conveyance." 

Section  17  provides  that  "  where  the  contract  for  material 
or  labor  is  entire  and  relates  to  houses  on  different  lots,  the 
court  shall  apportion  the  amount  of  the  lien  and  costs  on 
each  house  and  lot  according  to  the  value  thereof  and  direct 
the  sale  of  each  house  and  lot  separately  to  satisfy  the 
amount  of  the  lien  and  costs  apportioned  against  it,  and  if 
the  same  shall  not  sell  for  sufficient  to  pay  such  amount  shall 
order  the  deficiency  paid  out  of  the  surplus  proceeds  of  the 
sale  of  any  other  of  said  houses  and  lots  covered  by  such 
lien." 

Under  this  law,  then,  where  the  contract  is  entire  and  two 
or  more  buildings  are  built  on  adjoining  or  adjacent  lots  of 
the  same  owner,  the  contractor  has  a  lien  for  the  whole 
amount  due  him  upon  all  of  said  lots,  and  in  such  case  the 
court  must  apportion  the  amount  of  the  lien  and  costs  on 
each  house  and  lot  according  to  the  value.  Sections  1  and 
17,  when  construed  together,  evidently  provide  for  the  ap- 
portionment of  the  amount  of  the  lien  and  costs  only  in 
cases  where  the  different  lots  on  which  the  several  houses 
are  erected  are  adjoining  or  adjacent. 


Second  District — October  Term,  1899.     341 

Nott  v.  Shutte. 

We  find  nothing  in  the  statute  as  it  now  exists,  author- 
izing a  contractor  to  file  a  single  lien  for  the  whole  amount 
due  him  for  labor  and  material  furnished  in  the  erection  of 
houses  located  on  lots  which  are  not  adjoining  or  adjacent 
to  one  another.  As  appellant  has  failed  to  substantially 
comply  with  the  terms  and  provisions  of  the  statute  in 
filing  his  claim  for  a  lien  against  the  lots  in  question,  the 
same  can  not  be  enforced.  He  could  no  doubt  easily  have 
apportioned  the  amount  claimed  to  be  due  to  him  for  the 
buildings  erected  upon  the  several  lots,  placing,  if  he  so 
desired,  the  amount  of  the  lien  claimed  upon  the  two  adjoin- 
ing lots  in  one  amount,  but  having  failed  to  do  so,  he  can 
not  now  justly  complain. 

The  decree  of  the  Circuit  Court  denying  appellant's  claim 
for  a  lien  and  dismissing  his  bill  was  proper,  and  is  accord- 
ingly affirmed. 


Leonora   M.  Nott,  Impleaded,  etc.,  v.  Peter    Shutts, 

Adm.,  etc. 

1.  Fraudulent  Conveyances — Measure  of  Proof. — In  order  to  im- 
peach a  conveyance  as  fraudulent  and  made  for  the  purpose  of  defraud- 
ing creditors,  the  proof  must  be  ample,  as  fraud  will  not  be  presumed. 

Bill  to  Set  Aside  a  Conveyance.— Appeal  from  the  Circuit  Court  of 
Will  County;  the  Hon.  Dorrance  Debell,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1899.  Reversed  and  remanded.  Opinion 
filed  February  1,  1900. 

C.  W.  Brown,  attorney  for  appellant. 

J.  R.  Flanders  and  P.  Shutts,  attorneys  for  appellee. 

Mr.  Justice  Hiobee  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  chancery,  filed  in  the  Circuit  Court  of 
Will  County  March  24, 1897,  by  James  P.  Hemphill  against 
Leonora  M.  Nott,  the  appellant,  Seraphina  Little  and 
Thomas  Little. 
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The  allegations  of  the  bill  are  in  substance,  that  on  No- 
vember 6,  1896,  James  P.  Hemphill  obtained  judgment  in 
said  Circuit  Court  against  Thomas  and  Seraphina  Little  for 
$1,460  and  costs,  upon  which  execution  issued  and  was 
returned  wholly  unsatisfied;  that  said  Thomas  and  Seraph- 
ina Little  are  husband  and  wife,  residing  on  certain  prem- 
ises in  the  city  of  Wilmington,  upon  which  they  have 
resided  for  about  fifteen  years  last  past,  and  that  the 
same  are  reasonably  worth  $3,000;  that  about  fifteen 
years  ago  said  Seraphina  Little  negotiated  for  the  pur- 
chase of  said  premises  from  Daniel  Small;  that  the  judg- 
ment obtained  by  Hemphill  was  for  the  sum  of  $1,000, 
loaned  to  Thomas  and  Seraphina  Little  in  1884,  to  enable 
Seraphina  Little  to  make  a  payment  upon  the  purchase 
price  of  said  real  estate;  that  said  Small  died  before  Seraph- 
ina Little  obtained  a  deed  from  him  for  said  premises,  leav- 
ing a  widow  and  five  children;  that  in  order  to  complete 
the  purchase  it  became  necessary  to  obtain  conveyances 
from  his  widow  and  children;  that  by  deed  of  December 
9,  1891,  Seraphina  Little  obtained  the  interest  of  the 
widow  and  one  child;  that  the  deeds  conveying  the 
interests  of  the  other  children  were  not  made  until  after 
judgment  was  obtained .  by  said  Hemphill  against  said 
Thomas  and  Seraphina  Little  as  aforesaid;  that  in  order  to 
defraud  said  Hemphill  and  prevent  him  from  collecting 
said  judgment  said  Seraphina  Little  caused  the  deeds  from 
the  said  remaining  children  of  Daniel  Small  to  be  made  to 
the  appellant,  Leonora  M.  Nott,  her  sister,  and  also  caused 
the  executor  of  the  estate  of  Daniel  Small  to  make  a  deed 
of  said  premises  to  appellant;  that  said  deeds  to  appellant 
were  made  in  furtherance  of  an  understanding  and  design 
between  Seraphina  Little  and  appellant  to  defraud  Hemp- 
hill and  prevent  him  from  collecting  his  judgment  out  of 
said  real  estate;  that  all  the  moneys  for  the  purchase  of 
said  real  estate  were  in  fact  advanced  by  Seraphina  Little, 
who  was  the  true  owner  of  said  real  estate  and  that  if  any 
part  of  the  purchase  price  was  paid  by  appellant,  such  part 
was  paid  for  the  use  of  said  Seraphina  Little  in  accordance 
with    the   understanding    and    design  between  them,  to 
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defraud  Hemphill;  that  appellant  holds  title  under  said 
deeds  for  Seraphina  Little,  for  the  purpose  of  preventing 
satisfaction  of  said  judgment  out  of  said  premises,  and  that 
such  conveyances  to  appellant,  as  against  said  Hemphill, 
are  fraudulent;  that  said  Thomas  and  Seraphina  Little  had 
at  no  time  since  the  rendition  of  said  judgment,  any  prop- 
erty or  effects  from  which  to  make  the  amount  thereof. 
The  prayer  of  the  bill  was  that  the  deeds  to  said  appellant 
be  decreed  to  be  fraudulent,  as  against  said  Hemphill,  and 
the  title  to  said  real  estate  be  decreed  to  be  in  said  Sera- 
phina Little;  that  the  clerk  of  said  court  be  directed  to  issue 
another  execution  on  said  judgment  and  the  sheriff  directed 
to  levy  upon  said  premises  and  sell  the  same  as  the  prop- 
erty of  Seraphina  Little,  for  the  payment  of  appellee's  judg- 
ment. A  joint  and  several  answer  was  filed  by  Thomas 
and  Seraphina  Little  and  appellant,  denying  that  said  deeds 
were  made  to  appellant  in  furtherance  of  any  design  be- 
tween the  latter  and  said  Thomas  and  Seraphina  Little  to 
defraud  said  Hemphill  or  prevent  him  from  collecting  his 
judgment,  and  alleging  that  appellant  purchased  the  undi- 
vided four-fifths  of  said  premises  in  good  faith  with  her 
own  individual  means,  without  any  intention  of  defrauding 
said  Hemphill  or  any  other  person  or  persons  whatsoever, 
and  that  she  holds  the  same  for  her  own  use  and  benefit 
and  as  her  own  individual  property. 

Before  the  trial  of  the  cause  James  P.  Hemphill  died,  and 
his  death  having  been  suggested,  Peter  Shutts,  the  adminis- 
trator of  his  estate,  was,  by  order  of  court,  substituted  as 
complainant.  Upon  the  trial  the  court  found  in  favor  of 
appellee;  decreed  that  said  conveyances  to  appellant  were 
fraudulent  and  void  as  against  appellee;  that  Seraphina  Lit- 
tle was  the  owner  of  all  interest  acquired  in  said  premises 
by  the  deeds  to  appellant;  that  the  Hemphill  judgment  was 
a  lien  upon  said  real  estate  subject  to  the  right  of  home- 
stead, and  ordered  that  execution  issue  upon  the  same  and 
be  levied  upon  said  real  estate.  An  appeal  to  this  court  was 
prayed  and  perfected  by  said  Leonora  M.  Nott. 

The  only  witness  introduced  by  appellee  upon  the  trial  of 
the  cause  to  prove  the  allegations  in  the  bill,  except  as  to 
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the  value  of  the  property,  were  appellant  and  said  Seraphina 
Little.  From  their  testimony  it  appeared  that  about  18S4, 
Thomas  and  Seraphina  Little  negotiated  with  Daniel  Small 
for  the  purchase  of  the  premises  described  in  the  bill  for 
$2,000;  that  a  written  contrast  was  entered  into  between 
Thomas  Little  and  Daniel  Small  concerning  the  matter  but 
that  the  same  has  since  been  either  destroyed  or  lost;  that 
about  the  time  of  the  purchase  they  paid  $500  on  the  place, 
which  was  part  of  the  money  borrowed  by  them  from 
Hemphill;  that  no  further  payment  on  said  premises  was 
ever  made  by  Thomas  and  Seraphina  Little  directly,  al- 
though they  have  continued  to  occupy  the  same  to  the  time 
this  suit  was  brought;  that  prior  to  December  9,  1891, 
Daniel  Small  died,  and  on  said  last  mentioned  date  a  deed 
to  one-fifth  of  the  premises,  together  with  the  interest  of 
the  widow,  was  made  to  Seraphina  Little  on  account  of 
services  rendered  by  her  to  the  widow;  that  in  May,  1896, 
the  widow,  who  had  been  an  invalid  for  several  years,  died, 
leaving  a  legacy  of  $2,000  to  Seraphina  Little,  who  had 
cared  for  her  in  many  ways,  since  Mr.  Small's  death,  With- 
out compensation;  that  the  legacy  was  'paid  to  Mrs.  Little 
in  July,  1896,  and  she,  about  the  same  time,  turned  over 
$1,000  of  it  to  appellant,  who  deposited  the  same  in  a  bank 
until  some  time  in  the  following  November,  when  she  paid 
the  same  to  certain  heirs  of  Daniel  Small  for  the  four-fifths 
interest  in  said  premises,  conveyed  to  her  by  them;  thrat 
appellant,  who  was  a  teacher  in  the  public  schools  at  Wil- 
mington, has  resided  with  the  Littles  since  1884  on  the 
premises  in  question;  that  up  to  the  year  1889,  she  paid 
board;  that  she  then  commenced  to  pay  the  expenses  of  the 
family,  consisting  of  Mr.  and  Mrs.  Little  and  herself,  and 
continued  to  pay  them  until  1893,  when  for  two  years  she 
again  paid  board,  and  Mr.  Little  resumed  the  payment  of  the 
family  expenses;  that  she  afterward  ceased  to  pay  board 
and  resumed  the  payment  of  the  family  expenses,  including 
doctor's  bills,  clothing  for  Mrs.  Little  and  taxes;  that  said 
sum  of  $1,000  was  paid  to  appellant  by  her  sister  to  reim- 
burse her  for  what  she  had  paid  on  the  family  expenses. 
The  only  question  of  importance  raised  by  appellant  is 
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whether  the  evidence  was  sufficient  to  sustain  the  decree. 
There  was  no  proof  that  the  original  contract  in  writing 
for  the  purchase  of  the  premises  was  made  with  Mrs.  Little 
or  that  the  payment  of  the  $1,000  by  appellant  was  made 
under  such  contract.  Mrs.  Little  swore  that  the  contract 
was  probably  destroyed  and  that  she  supposed  it  was 
annulled  or  canceled  years  ago,  when  it  was  found  they 
could  not  pay  for  the  place. 

The  evidence  failed  to  show  any  agreement  between 
Mrs.  Little  and  appellant  that  the  conveyances  in  question 
should  be  taken  to  the  latter  for  the  purpose  of  defrauding 
appellee.  On  the  contrary,  appellant  and  her  sister  swore 
positively  that  there  was  no  such  agreement  between  them, 
but  that  the  payment  of  the  $1,000  was  honestly  made  by 
Mrs.  Little  to  appellant  for  the  purpose  of  repaying  to  the 
latter  what  was  justly  due  her.  Appellant  had  for  years 
supported  her  sister  and  her  husband  and  paid  the  taxes  on 
the  premises  in  question,  and  it  does  not  appear  that  the 
$1,000  paid  her  was  more  than  was  rightfully  due  her.  The 
money  was  paid  to  appellant  in  July,  prior  to  the  time  Hemp- 
hill obtained  his  judgment  against  Thomas  and  Seraphina 
Little,  and  kept  by  her  in  a  bank  for  some  four  months 
before  she  purchased  an  interest  in  the  premises  in  question. 
There  was  no  reason  arising  out  of  the  circumstances  of 
this  case  which  would  preclude  Mrs.  Little  from  repaying 
appellant  the  money  so  advanced  by  her.  Appellant  hav- 
ing received  the  money  as  her  own  in  good  faith,  was  at 
liberty  to  invest  it  as  she  saw  fit,  and  the  mere  fact  that  she 
chose  to  purchase  an  interest  in  the  premises  occupied  by 
her  sister  and  husband  is  not  of  itself  sufficient  to  raise  a 
presumption  of  fraud. 

We  are  of  opinion  that  appellee  failed  to  sustain  his  bill 
and  the  decree  in  this  case  will  therefore  be  reversed  and 
the  cause  remanded,  with  directions  to  the  court  below  to 
dismiss  the  bill.    Reversed  and  remanded  with  directions. 

Mr.  Justice  Dibell  took  no  part  in  the  decision  of  this 
case. 
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,si03   2061  Chicago,  R.  I.  &  P.  Ry.  Co.  t.  Pearl  Keely,  Adm%  etc. 

1.  Instructions— Death  from  Negligent  Act.— An  instruction  in  an 
action  to  recover  damages  resulting  from  a  death  from  negligence,  which 
has  a  tendency  to  mislead  the  jury  into  believing  that  notwithstanding 
the  fact  that  the  deceased  may  have  been  guilty  of  negligence  in  bring- 
ing about  the  accident,  yet  if  the  speed  of  the  train  or  neglect  to  ring 
the  bell  contributed  to  cause  the  injury  the  plaintiff  was  entitled  to 
recover,  is  erroneous. 

Action  in  Case.— Death  from  negligence.  Appeal  from  the  Circuit 
Court  of  Rock  Island  County;  the  Hon.  William  H.  Gest,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1899.  Reversed  and 
remanded.    Opinion  filed  February  1,  1900. 

Henry  Curtis  and  Jackson  &  Hurst,  attorneys  for  ap- 
pellant. 

Wood  &  Peek,  attorneys  for  appellee. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

This  was  a  suit  by  appellee  for  damages  claimed  by  her 
on  account  of  the  loss  of  her  husband,  Henry  Keely,  who 
was  alleged  to  have  been  killed  by  a  train  of  appellant  at 
a  street  crossing  in  Moline,  Illinois,  on  September  25,  1897. 

The  declaration,  which  consisted  of  four  counts,  charged 
that  the  deceased,  Henry  Keely,  while  exercising  due  care 
in  his  own  behalf,  and  while  attempting  to  cross  the  rail- 
road tracks  of  appellant  on  Thirteenth  street,  in  the  city  of 
Moline,  was  struck  and  killed  by  a  certain  train  of  the 
defendant,  "  not  a  passenger  train."  It  is  also  charged  in 
the  several  counts  that  the  train  was  running  at  a  greater 
rate  of  speed  than  provided  by  the  city  ordinances  of  Mo- 
line; that  it  was  running  at  a  dangerous  rate  of  speed;  that 
the  engineer  and  fireman  did  not  keep  proper  look-out 
while  crossing  the  highway;  that  no  bell  was  rung  or 
whistle  blown,  as  provided  by  statute;  that  no  bell  was 
rung  and  kept  constantly  ringing,  as  provided  by  the  ordi- 
nances of   said  city;    that  no  warning  was  given  of  the 
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approach  of  tho  train,  and  that  there  was  no  head-light 
upon  the  engine.  Defendant  pleaded  the  general  issue. 
There  was  a  trial  by  jury,  which  resulted  in  a  verdict  in 
favor  of  appellee  for  $5,000:  Judgment  was  rendered  upon 
the  verdict,  and  appellant  appealed  from  the  same  to  this 
court. 

At  the  time  in  question,  Henry  Keely  worked  in  Moline, 
but  his  family  lived  at  Port  Byron,  some  fourteen  miles  dis- 
tant. Thirteenth  street,  where  the  accident  is  alleged  to 
have  occurred,  runs  north  and  south.  Parallel  with  it  320 
feet  to  the  west  is  Twelfth  street.  Appellant's  railroad 
crosses  these  streets  from  the  northwest  to  the  southeast, 
the  railroad  station  being  located  on  the  south  side  of  the 
track,  just  east  of  Thirteenth  street.  Appellant  had  three 
tracks,  the  south  one  being  used  for  trains  going  east,  the 
one  just  north  of  it  for  the  west  bound  trains,  and  the  next 
one  to  the  north  for  switching  and  extra  work. 

The  Chicago,  Milwaukee  &  St.  Paul  Railroad  used  ap- 
pellant's depot  and  tracks  in  the  city  of  Moline,  and  also 
used  the  tracks  as  far  east  as  Port  Byron  Junction.  Some 
fifty  feet  north  of  appellant's  tracks  is  the  track  of  the  Chi- 
cago, Burlington  &  Quincy  Railroad,  and  just  north  of  the 
latter's  right  of  way,  about  mid- way  between  Twelfth  and 
Thirteenth  streets,  was  the  house  of  Henry  Reece,  with 
whom  Keely  boarded  when  in  Moline.  This  house  was 
about  450  feet  northwest  from  appellant's  depot.  About  half 
past  six  o'clock  on  the  evening  of  the  day  mentioned, 
Henry  Keely  left  his  boarding-house  to  go  to  appellant's 
depot  for  the  purpose,  as  he  said,  of  buying  a  ticket  for 
passage  on  the  Chicago,  Milwaukee  &  St.  Paul  Railroad  to 
Port  Byron.  As  Keely  came  from  the  house  he  met  wit- 
nesses Walstencroft  and  Charles  Reece.  At  that  time  the 
freight  train,  which  is  alleged  to  have  caused  his  death,  was 
approaching  Twelfth  street  from  the  west.  Reece  spoke  to 
Keely  and  said, "  That  isn't  your  train,"  to  which  the  latter 
replied,  "  I  know,  but  I  want  to  go  to  the  depot  before 
the  other  train  comes  in,  the  next  train,  and  get  a  ticket." 
Reece  further  testified   that  Keely  went  straight    south 
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to  the  Rock  Island  road,  then  turned  to  the  left  toward 
Thirteenth  street;  that  he  went  close  to  the  track  and 
disappeared  behind  a  shed,  which  stood  north  of  appellant's 
tracks  near  the  place  where  he  turned. 

This  was  the  only  positive  evidence  upon  the  subject,  as 
Walstencroft  said  he  did  not  look  after  Keely  and  was  not 
certain  as  to  the  course  he  took.  It  therefore  appears  that 
the  last  seen  of  Keely  prior  to  the  accident,  he  was  close 
to  appellant's  tracks  between  Twelfth  and  Thirteenth 
streets  going  east.  He  was  shortly  afterward  discovered 
lying  dead  just  north  of  the  south  track  of  appellant  a  short 
distance  east  of  the  west  line  of  Thirteenth  street.  No  one 
saw  him  on  Thirteenth  street  prior  to  the  time  the  engine 
crossed  the  same.  Only  two  witnesses  profess  to  have  seen 
him  after  he  was  lost  sight  of  by  Reece  and  before  he  was 
found  lying  by  the  side  of  the  track. 

The  witness  Nystrom,  who  was  at  the  time  a  boy  of 
twelve  years  of  age,  testified  that  he  and  another  boy  were 
standing  on  the  north  side  of  the  track  waiting  for  the  train, 
which  consisted  of  forty-four  cars,  to  go  by;  that  the  loco- 
motive had  passed  the  crossing  before  he  reached  there, 
and  when  all  but  six  or  seven  cars  had  passed  he  looked  to 
the  west  to  see  how  near  the  caboose  was,  and  at  that 
instant  saw  what  appeared  to  him  to  be  a  bundle,  rolling  on 
the  ground  as  though  it  had  fallen  from  the  train;  that 
when  he  first  saw  it,  it  was  on  or  near  the  edge  of  the  side- 
walk, and  that  it  rolled  from  there  to  the  place  where  it 
was  found;  that  after  the  train  had  passed  he  went  to  it  and 
discovered  it  was  the  body  of  a  man. 

The,  witness  Lagerlef  testified  that  he  was  going  south 
on  Thirteenth  street,  and  that  when  he  got  as  far  as  the  C. 
B.  &  Q.  tracks,  he  noticed  something  "  careering  "  upon  the 
track  of  appellant,  over  which  the  train  had  just  passed,  and 
that  he  afterward  went  up  to  the  track  and  found  the  body 
of  a  man. 

We  think  it  appears  from  the  preponderance  of  the  evi- 
dence that  the  engineer  was  in  his  place,  keeping  a  proper 
look-out  while  crossing  the  street,  and  that  he  did  not  see 
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the  deceased;  that  the  headlight  on  the  engine  was  lighted 
and  that  the  proper  signals  were  given;  that  the  gates  with 
which  the  crossing  was  provided,  were  let  down  by  the 
gate-keeper,  and  that  the  latter  rang  his  bell  to  signal  the 
approach  of  the  train.  There  was  evidence  tending  to  show, 
however,  that  the  train  was  going  at  a  higher  rate  of  speed 
than  was  permitted  by  the  ordinance  of  the  city.  It  was 
sought  to  be  shown  by  appellee  that  deceased  was  struck  by 
the  engine  on  the  crossing,  but  that  was  impossible  from 
appellee's  own  evidence  in  the  case.  Indeed,  it  is  very 
doubtful  from  the  evidence  whether  he  was  struck  on  the 
crossing  at  all.  As  he  was  first  seen  by  the  witness  Nystrom 
near  the  end  of  the  train,  rolling  like  a  bundle  from  the 
sidewalk  toward  the  east,  and  the  body  was  found  near  the 
east  side  of  the  sidewalk,  it  is  highly  probable  that  he  first 
came  in  contact  with  the  train  at  some  point  west  of 
Thirteenth  street,  near  the  place  he  was  last  seen.  Whether 
deceased  received  his  injuries  in  an  attempt  to  get  on  the 
train  as  argued  by  appellant,  or  was  caught  by  the  cars  in 
some  other  way,  does  not  appear.  It  does  sufficiently 
appear,  however,  that  he  was  not  struck  on  the  crossing, 
and  was  not  struck  by  the  engine  or  head  of  the  train,  and 
under  these  circumstances,  we  can  not  say  that  he  was,  at 
the  time,  in  the  exercise  of  ordinary  care  for  his  own  safety. 
Upon  the  trial,  appellant  offered  an  instruction  telling 
the  jury  that,  although  they  might  believe  from  the  evi- 
dence that  the  train  at  the  time  of  the  accident  was  run- 
ning over  the  Thirteenth  street  crossing  at  a  greater  rate 
of  speed  than  six  miles  an  hour,  or  that  the  bell  was  not 
rung  at  the  time,  yet  if  they  further  believed  from  the  evi- 
dence that  the  speed  of  the  train  or  the  neglect  to  ring  the 
bell  was  not  the  direct  or  immediate  cause  of  the  injury  to 
Keely,  then  the  jury  could  not  find  defendant  guilty  of  the 
alleged  negligence  in  running  the  train  at  a  greater  rate  of 
speed  than  six  miles  an  hour  or  for  negligence  in  not  ring- 
ing the  engine  bell.  This  instruction  was  modified  by  the 
court  striking  out  the  words  "  direct  or  immediate  "  and 
inserting  others,  so  that  the  instruction  told  the  jury  that' 


850  Appellate  Courts  of  Illinois. 

Vol.  87.]  C,  R.  L  &  P.  Ry.  Co.  v.  Keely. 

if  they  believed  that  the  speed  of  the  train  or  neglect  to 
ring  the  bell  was  not  the  cause,  in  whole  or  in  part,  of  the 
injury  to  Keely,  then  the  jury  should  not  find  the  defend- 
ant guilty  on  the  ground  of  the  alleged  negligence  in 
running  the  train,  etc.  While  the  modification  of  this 
instruction  would  not  of  itself  furnish  a  sufficient  cause  for 
reversal,  yet  we  think  it  was  in  a  measure  improper.  The 
instruction  as  originally  offered  was  not  erroneous,  although 
the  words  "  direct  or  proximate  "  would  have  been  better 
than  "  direct  or  immediate "  in  referring  to  the  cause  of 
the  injury.  The  words  "  in  whole  or  in  part,"  however, 
inserted  by  the  court,  may  have  been  misleading  to  the  jury, 
as  it  might  have  been  thought  from  the  instruction  that 
notwithstanding  the  fact  that  the  deceased  may  have  been 
guilty  of  negligence  in  bringing  about  the  accident,  yet  if 
the  speed  of  the  train  or  neglect  to  ring  the  bell  contributed 
to  cause  the  injury,  the  appellee  was  entitled  to  recover. 

The  judgment  of  the  court  below  is  accordingly  reversed 
and  the  cause  remanded  for  another  trial.  Reversed  and 
remanded. 
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Birdsell  Mfg.  Co.  v.  William  H.  Oglevee,  Thomas  N. 
Leavitt  and  Ela  Brown. 

1.  Tobt— Effect  of  a  Waiver.— Where  a  person,  with  full  knowledge 
of  the  facts,  elects  to  waive  a  tort  and  sue  in  assumpsit,  he  can  not 
afterward  discontinue  his  action  and  sue  in  tort  Such  election  once 
made  is  final 

Troyer.— Appeal  from  the  Circuit  Court  of  De  Witt  County;  the 
Hon.  William  G.  Cochran,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1899.    Affirmed.    Opinion  filed  February  27,  1900. 

J.  B.  Hutchinson  and  Moore,  Warner  &  Lemon,  attor- 
neys for  appellant. 

Geo.  K.  Ingham,  B.  F.  Shipley  and  Mills  Bros.,  attor- 
neys for  appellees. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellant  sued  appellees  first  in  assumpsit  and  then  by 
leave  of  the  court  changed  the  form  of  the  action  to  trover 
and  case,  to  recover  against  them  for  the  alleged  wrongful 
conversion  of  certain  manufactured  implements  consigned  to 
the  Leavitt  &  Oglevee  Co.,  a  corporation  of  which  appellees 
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were  the  officers  and  managers.  The  consignment  was 
made  to  the  consignee  for  it  to  sell  the  goods  and  to  make 
remittances  of  the  proceeds  of  such  sales  from  time  to  time 
to  the  consignor.  Certain  sales  of  part  of  the  goods,  and 
remittances  therefor  were  made,  after  which  the  Leavitt  & 
Oglevee  Co.  traded  the  remainder  of  the  goods,  amounting 
to  $1,475.15,  appellant's  price,  with  other  property  of  the 
latter  company,  for  Missouri  lands,  it  then  being  the  pur- 
pose of  the  Leavitt  &  Oglevee  Co.  to  close  out  and  retire 
from  business,  the  title  of  the  lands  having  been  taken  for 
the  use  of  the  latter  company.  This  transaction  was  re- 
ported to  appellant  in  December,  1895,  and  to  which  it 
then  made  no  objection.  In  July  and  August,  1895,  the 
Leavitt  &  Oglevee  Co.  was  garnisheed  as  creditors  of  ap- 
pellant at  the  suit  of  Illinois  Malleable  Iron  Co.  and  Inde- 
pendent Fire  Sprinkler  Co.  for  the  respective  sums  of 
$635.19  and  $414.50,  and  for  which,  by  the  consent  of  ap- 
pellant, judgments  were  rendered  against  the  Leavitt  & 
Oglevee  Co.  after  it  had  reported  the  trade  of  implements 
for  Missouri  land  as  above  stated.  After  these  judgments 
were  so  rendered  they  were  by  the  court,  on  motion,  set 
aside  for  the  reason  no  judgments  had  previously  been  ren- 
dered against  appellant  for  the  respective  sums  due  its 
creditors  in  the  attachment  suits  in  which  the  garnishment 
proceedings  emanated,  it  then  being  supposed  the  judg- 
ments in  garnishment  were  invalid  for  such  reason;  but 
later,  and  after  judgments  were  obtained  in  the  original 
suit,  the  judgments  against  the  garnishees  were  renewed. 

In  this  case  a  trial  by  the  court,  a  jury  having  been 
waived,  resulted  in  a  finding  and  judgment  against  appel- 
lant in  bar  of  its  action  and  for  costs,  from  which  it  appeals 
to  this  court,  and  to  effect  a  reversal  of  such  judgment  has 
assigned  and  argued  as  error  of  the  trial  court  the  admission 
of  improper  evidence,  the  rulings  of  the  court  as  to  the  law 
in  the  decision  of  the  case,  and  especially  that  the  finding 
of  the  trial  court  is  not  supported  by  the  evidence. 

"We  do  not  deem  it  necessary  to  discuss  all  the  questions 
made  by  counsel  by  which  the  ruling  of  the  trial  court  is 
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brought  before  us  upon  the  admission  of  evidence.  Inas- 
much as  the  trial  was  by  the  court,  no  good  purpose  would 
be  subserved  in  extending  this  opinion,  if  we  find  sufficient 
competent  evidence  in  the  record  by  which  the  finding  of 
the  trial  judge  may  be  supported. 

The  suit  is  in  tort  against  appellees  individually,  they 
having  been  directors  of  the  Leavitt  &  Oglevee  Co.  at  the 
time  of  the  exchange  for  the  Missouri  land,  the  corporation 
having  subsequently  become  insolvent.  The  contention  of 
appellant  is  that  appellees,  as  directors  of  the  corporation, 
wrongfully  converted  the  property  of  appellant  to  their 
own  use.  It  is  replied  to  this  that  the  contracts  under 
which  the  Leavitt  &  Oglevee  Co.  accepted  the  goods  of 
appellant  are  but  contracts  of  sale  and  not  of  bailment,  but 
we  can  not  so  construe  them.  It  is  next  urged  by  appel- 
lees that  appellant,  by  its  silence,  and  failure  to  object  after 
the  exchange  was  reported  to  it,  acquiesced  therein,  and  by 
consenting  to  the  entry  of  money  judgments  for  the  value 
of  the  goods  at  their  own  prices  in  the  garnishee  proceed- 
ings, and  generally  by  their  acts,  ratified  the  transaction  as 
a  sale  to  the  Leavitt  &  Oglevee  Co.,  and  thereb\r  waived 
the  alleged  tort  and  accepted  the  Leavitt  &  Oglevee  Co. 
as  contract  creditors,  and  having  so  ratified  the  sale  and 
waived  the  tort  it  can  not  now  be  heard  to  say  it  will  hold 
appellees  liable  in  any  form  of  action,  and  especially  not  in 
form  ex  delicto.  Upon  an  examination  of  the  evidence  we 
feel  warranted  in  the  conclusion  that  the  findings  of  the 
trial  court  upon  these  respective  contentions  are  fully  sus- 
tained and  supported,  and  we  are  not  inclined  to  disturb 
such  finding.  It  seems  clear  to  us  that  the  correct  conclu- 
sion to  be  drawn  from  all  the  evidence,  and  that  the  natural 
inference  to  be  drawn  from  undisputed  facts  is,  that  appel- 
lant was  satisfied  to  accept  the  Leavitt  &  Oglevee  Co. 
as  its  creditor  for  the  goods  consigned  to  it,  and  that 
it  did  ratify  the  exchange  of  its  property  to  Evans  for  the 
Missouri  land,  and  that  until  the  Leavitt  &  Oglevee  Co. 
became  insolvent,  no  objection  or  thought  of  objection  was 
manifested  by  or  in  the  mind  of  appellant  to  such  exchange. 
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Appellant  had  already  sufficient  faith  in  the  honesty  and 
ability  of  the  corporation  to  induce  it  to  confide  the  care  of 
and  authority  to  sell  its  property  by  the  Leavitt  &  Ogle- 
vee  Co.  and  make  remittance  of  the  proceeds  of  sales,  and 
it  is  not  unreasonable  to  infer  from  the  evidence  in  the  case 
that  such  trust  and  confidence  extended  to  a  desire  and 
willingness  to  sell  the  same  property  to  that  company,  and 
that  it  did  accept  the  relation  of  vendor  and  purchaser 
immediately  the  facts  were  reported.  Having  once  volun- 
tarily, with  full  knowledge  of  the  facts,  assumed  the  rela- 
tion of  vendor,  as  we  think  it  did,  and  thereby  waived  the 
tort,  if  one  there  was,  appellant  is  not  now  entitled  to 
maintain  this  action  against  the  appellees. 

We  find  no  reversible  error  in  rulings  of  the  court,  in  the 
admission  of  evidence,  or  in  its  holdings  as  to  the  law  in  the 
decision  of  the  case,  and  the  judgment  of  the  Circuit  Court 
will  be  affirmed. 

Judgment  affirmed. 


87      364 

S99_  259   Mary  A.  Richardson  v.  John  T.  Richardson,  Impleaded, 

etc.,  Executor,  etc. 

1.  Wills— Testamentary  Intentions— When  They  Take  Effect.—  Testa- 
mentary intentions  take  effect  at  the  death  of  the  testator,  and  the  law 
as  it  then  exists  becomes  as  much  a  part  of  the  will  as  if  written  into  it. 

2.  Same— Fraudulent  Dispositions  of  Property.— A  fraudulent  dis- 
position of  property  in  a  will  can  have  no  effect  whatever,  as  no  cred- 
itor can  be  prejudicially  affected  by  the  terms  of  a  will.  A  creditor's 
rights  are  fixed  and  determined  by  law,  and  not  controlled  by  the  will 
of  his  debtor. 

8.  Administration  op  Estates— -Right*  of  Creditors.— A  creditor's 
right  to  be  paid  out  of  the  assets  of  his  debtor's  estate  does  not  depend 
upon  testamentary  provisions,  but  is  secured  by  law  both  in  testate  and 
intestate  estates. 

4.  Same — How  Administrators  and  Executors  Take,  —Administrators 
and  executors,  so  far  as  creditors  are  concerned,  take  the  property  of 
the  deceased  person  in  the  same  condition  as  it  was  left  at  the  time  of 
his  or  her  decease,  whether  such  condition  is  the  result  of  the  operation 
of  law,  or  the  aqt  of  the  deceased  party  himself. 
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5.  Executors  and  Administrators— Personal  Representatives  of 
Deceased.— An  executor  or  administrator  is  the  representative  of  the 
intestate  or  testator,  and  succeeds  to  his  rights  and  interests.  He  is  not 
the  agent  or  trustee  of  creditors  and  as  to  the  latter  it  can  make  no  dif- 
ference whether  there  be  a  will  or  not,  for  in  either  case  creditors  are 
entitled  to  prove  their  claims  and  participate  in  the  distribution  of  the 
assets  as  the  law  directs. 

6.  Parties— Fraudulent  Conveyances  by  Deceased  Persons— Rights 
of  Creditors. — If  fraudulent  conveyances,  or  other  frandulent  disposi- 
tion of  property  by  the  deceased  person  should  intervene  to  affect  his 
rights  prejudicially,  the  creditor  alone,  and  not  the  representative,  can 
invoke  the  remedy. 

7.  Real  Estate— Of  Deceased  Persons— Power  of  Administrator  and 
Executor. — The  executor  or  administrator  has  no  concern  with  the  real 
estate;  he  is  not  entitled  to  receive  the  rents  and  profits,  as  they  belong 
to  the  heirs  or  devisees;  the  only  power  of  the  executor  or  administrator 
with  respect  to  the  realty  is  to  petition  the  court  for  leave  to  sell  it 
for  the  payment  of  the  debts  of  the  deceased,  and  to  make  sale  of  it  for 
such  purpose  upon  license  given,  and  the  general  rule  in  this  respect  is 
not  varied  by  will. 

8.  Personal  Estate — Administrator  the  Sole  Representative.— -The 
administrator  is  the  sole  representative  of  the  personal  estate,  but  not 
of  the  real  property.  The  latter  descends  to  and  vests  in  the  heirs,  over 
which  the  administrator  has  no  control  or  concern,  except  a  mere  power 
to  apply  for  an  order  to  sell  the  same,  when  necessary  for  the  payment 
of  debts. 

9.  Administrator—  Takes  no  Realty ,  etc.—  An  administrator  takes 
neither  an  estate,  title  or  interest  in  the  realty  of  the  deceased.  He  can 
not  support  a  possessory  or  real  action,  in  law  or  equity,  for  the  recovery 
or  maintenance  of  possession  or  title,  or  to  clear  a  title  from  clouds  or 
adverse  claims;  if  necessary  to  sell  for  the  payment  of  debts,  he  must 
take  the  estate  as  he  finds  it 

BUI  for  Belief.— Appeal  from  the  Circuit  Court  of  Morgan  County; 
the  Hon.  Owen  P.  Thompson,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1899.  Reversed  and  remanded.  Opinion  filed  Feb- 
ruary 27, 1900. 

William  A.  Crawley  and  Cyrus  Epler,  attorneys  for 
appellant. 

Morrison,  Worthington  &  Reeve,  attorneys  for  appel- 
lees. 

Mr.  Presiding  Judge  Wright  delivered  the  opinion  of 
the  court. 
On  January  16, 1896,  Vincent  S.  Richardson  made  and 
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executed  his  last  will  and  testament,  and  having  afterward 
died,  it  was,  June  20,  1S96,  duly  admitted  to  probate  in 
Morgan  county,  and  appellees,  who  were  nominated  in  the 
will,  were  duly  appointed  executors  thereof,  and  thereafter 
they  entered  upon  the  discharge  of  their  duties  as  such 
executors.  Among  other  provisions  in  the  will,  it  con- 
tained the  following : 

"  I  give  and  bequeath  to  my  beloved  wife,  Mary  Ann 
Richardson,  the  use  and  undisputed  possession  of  all  my 
homestead,  farm  and  dwelling,  and  all  improvements, 
household  goods  and  all  appurtenances  thereto  belonging; 
and  all  income  from  my  real  estate,  rents  or  other  income 
shall  be  paid  to  my  beloved  wife,  Mary  A.  Richardson,  to 
be  hers  to  have  and  to  hold  and  to  use  as  she  pleases.  Said 
homestead  is  situated  in  Section  33,  T.  15,  R.  11,  in  the 
county  of  Morgan  and  State  of  Illinois,  and  it  is  my  wish 
and  desire  that  my  executors,  hereafter  named,  shall  collect 
all  rents  or  income  from  the  above  mentioned  real  estate, 
and  all  the  rest  of  my  real  estate,  be  it  situated  in  Morgan 
county  or  Scott  county,  Illinois,  and  pay  the  same  to  my 
beloved  wife  as  long  as  she  shall  live." 

And  further : 

"I  desire  that  my  executors,  hereafter  mentioned,  shall 
look  after  all  my  real  estate,  pay  all  taxes  and  keep  the 
same  in  reasonable  and  good  tenantable  repair,  and  shall 
rent  the  same  to  the  best  possible  advantage,  and  all  bene- 
fits or  rents  shall  be  paid  to  my  wife  when  collected,  dis- 
counting, however,  costs  of  taxes  and  repairs." 

Appellees  collected  rents  of  lands  of  the  testator  under 
the  provisions  of  the  will,  and  failing  to  pay  the  same  to 
appellant  she  filed  her  bill  in  equity  against  them  to  enforce 
her  rights  thereto.  The  bill  was  answered  by  Richardson, 
appellee  Ran  son  having  defaulted,  and  the  cause  was 
referred  to  the  master,  who  found  there  was  due  to  appel- 
lant for  rents  collected,  $2,253.41,  the  same  having  accrued 
after  death  of  the  testator.  The  court,  however,  sustained 
appellees9  exceptions  to  the  report  and  dismissed  the  bill 
for  want  of  equity,  from  which  decree  appellant  has  taken 
this  appeal,  and  urges  such  action  of  the  court  as  error, 
whereby  she  seeks  a  reversal  of  such  decree. 
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In  addition  to  the  facts  above  stated,  it  also  appeared  on 
the  hearing  that  a  claim  of  $5,036.70  of  the  seventh  class, 
had  been  allowed  in  favor  of  Charles  E.  Goodrich  against 
the  estate  of  the  testator,  and  subsequently  to  his  death, 
appellant  had,  under  foreclosure  proceedings  instituted  by 
her,  August  20,  1898,  purchased  the  premises,  from  which 
the  rents  in  question  issued,  for  $32,767.80,  and  held  a  cer- 
tificate of  purchase  therefor.  It  also  appears  from  the  alle- 
gations of  the  bill  that  the  mortgage  so  foreclosed  was 
given  to  appellant  by  her  husband  in  1894,  to  secure  her 
separate  property  then  in  hands  of  her  husband. 

Appellees,  by  their  answer,  set  up  the  claim  of  Goodrich, 
and  that  the  fund  derived  from  the  rents  of  the  premises 
was  required  to  pay  the  same,  and  this  seems  to  have  been 
the  view  of  the  chancellor  who  heard  the  cause. 

Counsel  for  appellees  concede  there  is  no  room  to  dispute 
the  facts,  but  insist  in  support  of  the  decree  that  it  is  not 
in  the  power  of  the  testator  to  give  away  his  property,  and 
leave  his  debts  unprovided  for;  the  testator  must  be  honest 
first,  then  generous  if  he  may.  And  continuing,  in  their 
brief  and  argument,  they  say,  "  It  is  not  denied  that  the 
cases  cited  and  many  others  which  might  be  found,  are  to 
the  effect  that  an  executor  or  administrator  has  nothing  to 
do  with  real  estate,  and  that  rents  belong  to  the  heirs  and 
not  to  the  personal  representative;"  and  then  deny  that 
such  is  the  question  here,  contending  that  because  the 
testator  directed  the  executors  to  collect  the  rents  and  pay 
them  to  appellant,  and  such  being  received  by  them, 
whether  as  executors  or  trustees,  were  rightfully  in  their 
hands,  and  therefore  payable  to  the  creditors  of  the  de- 
ceased. 

Counsel  by  their  contention  seem  to  imply  there,  is  a 
frandulent  conveyance,  or  some  fraudulent  disposition  of 
property  included  in  the  provisions  of  the  will,  that  in  a 
manner  affects  the  creditors  of  the  estate.  We  do  not  think 
such  question  involved,  neither  is  it  implied  in  any  of  the 
provisions  of  the  will.  Testamentary  intentions  take  effect 
onlv  at  the  death  of  the  testator,  and  the  law  as  it  exists 
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becomes  as  much  a  part  of  such  provisions  as  if  written  into 
them,  and  no  one  would  contend  that  a  fraudulent  disposition 
of  property  contained  in  a  will  would  have  any  effect  what- 
ever. No  creditor  can  be  prejudicially  affected  by  the 
terms  of  a  will.  His  rights  are  fixed  and  determined  by 
the  law,  and  not  in  any  manner  controlled  by  the  will  of 
his  debtor.  A  creditor's  right  to  be  paid  out  of  the  assets 
of  his  debtor's  estate  does  not  depend  upon  testamentary 
provisions,  but  is  secured  by  the  law,  and  is  the  same  and 
none  other,  both  in  testate  and  intestate  estates.  The  law 
is  so  familiar  in  this  State  as  to  require  no  citation  of  author- 
ities, that  the  administrator  or  executor,  so  far  as  creditors 
are  concerned,  takes  the  property  of  the  deceased  person 
precisely  as  it  was  left  at  the  time  of  decease,  whether  such 
condition  is  the  result  of  the  operation  of  the  law,  or  the  act 
of  the  party  himself.  He  is  the  representative  of  the  intes- 
tate or  testator,  and  succeeds  to  his  rights  and  interests,  and 
is  not  the  agent  or  trustee  of  creditors,  and  as  to  the  latter 
it  can  make  no  difference  whether  there  be  a  will  or  not, 
for  in  either  case  he  is  entitled  to  prove  his  claim  and  par- 
ticipate in  the  distribution  of  the  assets  as  the  law  directs. 
If  fraudulent  conveyances,  or  other  fraudulent  disposition 
of  property  by  the  deceased  person  should  intervene  to 
affect  his  rights  prejudicially,  the  creditor  alone  and  not 
the  representative  can  invoke  the  remedy. 

In  a  case  like  this,  so  far  as  the  real  estate  is  affected,  and 
the  power  and  authority  of  appellee  controlled,  it  is  immate- 
rial whether  there  was  a  will  or  not,  the  only  difference 
being  that  in  case  of  an  intestate,  the  land  would  descend  to 
the  heir  under  the  statute,  and  in  the  case  as  here,  by  the  will 
it  passed  to  the  devisee.  In  neither  case  do  the  rents  and 
issues  of  the  real  estate  accruing  after  death,  go  to  the  admin- 
istrator or  executor  for  the  benefit  of  creditors  in  the  absence 
of  a  specific  provision  in  the  will,  and  here  there  is  none  to 
that  effect.  The  rents  of  the  land  were  not  in  existence  at  the 
time  the  testator  died,  and  could  not  have  belonged  to  him; 
but  when  such  rents  were  brought  to  existence  the  land 
had  devolved  and  belonged  to  another,  and  likewise  the 
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rent  also.  The  appellee  possessed  no  right  to  the  rents, 
except  as  the  will  conferred  the  power  to  collect  for  the 
use  of  the  beneficiary,  affecting  no  legal  right  of  the  cred- 
itor, and  at  no  time  did  they  form  any  part  of  the  lawful 
assets  of  the  estate  for  distribution  to  creditors.  This  view 
is  supported  by  Bucher  v.  Bucher,  &G  111.  377,  in  which  it 
was  stated  that  the  general  rule  is,  that  the  executor  or 
administrator  has  no  concern  with  the  real  estate;  he  is  not 
entitled  to  receive  the  rents  and  profits,  but  they  belong  to 
the  heirs  or  devisees;  the  only  power  of  the  executor  or 
administrator  with  respect  to  the  realty  is,  as  given  by  the 
statute,  to  petition  the  court  for  leave  to  sell  it  for  the  pay- 
ment of  the  debts  of  the  estate,  and  to  make  sale  of  it  for 
such  purpose  upon  license  given  and  the  general  rule  in  this 
respect  is  not  varied  by  will.  The  mere  expression  of  a 
desire  that  debts  be  first  paid,  after  which  the  property 
should  go  to  the  devisee,  is  no  more  than  the  law  itself 
declares,  and  adds  nothing  to  the  law  in  this  regard;  and 
the  powers  and  duties  of  the  executor  in  respect  to  the 
application  of  the  real  estate,  or  the  rents  and  profits  of  it 
to  the  payment  of  the  debts,  were  no  greater  and  none 
other  than  they  would  have  been  under  the  law  without 
the  will,  and  therefore  the  rents  and  profits  belonged  to  the 
widow  and  devisee,  and  were  not  subject  to  be  applied  to 
the  payment  of  the  debts  of  the  estate. 

The  administrator  is  the  sole  representative  of  the  per- 
sonal estate,  but  not  of  the  real  property.  The  latter 
descends  to  and  vests  in  the  heirs,  over  which  the  admin- 
istrator has  no  control  or  concern,  except  a  mere  power  to 
apply  for  an  order  to  gell  the  same,  when  necessary  for  the 
payment  of  debts.  It  has  been  repeatedly  decided  that  an 
administrator  takes  neither  an  estate,  title  nor  interest  in 
the  realty,  and  that  he  can  not  support  any  possessory  or 
real  action,  in  law  or  equity,  for  the  recovery  or  mainte- 
nance of  possession  or  title,  or  to  clear  up  title  from  clouds 
from  adverse  claims;  that,  if  necessary  to  sell  for  the  pay- 
ment of  debts,  he  must  take  the  estate  as  he  finds  it.  Ryan 
v.  Duncan,  88  111.  144,  and  cases  cited. 
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Our  conclusion,  therefore,  is  that  in  the  decree  of  the 
Circuit  Court  there  is  manifest  error,  and  it  will  be  reversed 
and  the  cause  remanded  for  proceedings  not  inconsistent 
with  the  views  herein  expressed.    Reversed  and  remanded. 
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Lake  Erie  &  W.  R.  R.  Co.  v*  Theodosia  Wilson,  Adm'x. 

1.  Master  and  Servant—  Duty  of  the  Master— Province  of  the 
Jury. —It  is  the  duty  of  the  master  to  furnish  reasonably  safe  premises 
for  the  operation  of  his  business,  and  it  is  the  province  of  the  jury  to 
determine  whether  at  the  time  of  the  injury  the  premises  were  so. 

2.  Evidence — PhotograpJis.—The  admission  of  photographs  in  evi- 
dence is  always  subject  to  the  discretion  of  the  trial  court,  in  view  of 
other  established  facts,  and  when  it  is  not  shown  that  they  lead  to 
develop  anything  new  or  strengthen  the  proofs,  their  rejection  is  not 
error. 

Action  for  Damages.— Death  from  negligence.  Appeal  from  the  Cir- 
cuit Court  of  Vermilion  County;  the  Hon.  Ferdinand  Bookw alter. 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1899. 
Affirmed.    Opinion  filed  February  27,  1900. 

H.  M.  Steely,  attorney  for  appellant;  John  B.  Cockbum, 
of  counsel. 


Mabin  &  Clark,  attorneys  for  appellee. 

Mr,  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellant  was  sued  by  appellee  in  this  action  on  account 
of  negligence  resulting  in  the  injury  and  death  of  Art.  M. 
Wilson,  appellee's  intestate.  The  declaration,  on  two  counts, 
of  which  only  issues  were  joined,  charges  that  appellant 
negligently  permitted  grass  and  weeds  to  grow  between  the 
rails  of  its  side  track  at  Kankin,  Illinois,  thereby  rendering 
it  dangerous  and  unsafe  to  couple  and  uncouple  cars  there, 
and  that  while  Art.  M.  Wilson,  in  the  discharge  of  his 
duties  as  switchman  for  appellant  there,  in  the  exercise  of 
ordinary  care  for  his  own  safety,  was  coupling  cars,  his 
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foot  caught  in  such  grass  and  weeds  and  he  was  thrown 
down  and  injured  by  the  cars,  which  injuries  resulted  in 
his  death;  and  that  in  like  manner  his  death  was  caused  by- 
reason  of  a  hole  in  the  ballasting  of  such  side  track,  in 
which  deceased  caught  his  heel.  Trial  by  jury  resulted  in 
a  verdict  and  judgment  against  appellant  for  $2,000,  which 
by  this  appeal  it  is  sought  to  have  reversed;  various  errors 
being  urged,  as  alleged,  to  attain  that  object. 

Appellee  maintained  a  side  track  at  Rankin,  Illinois  which 
was  used  for  switching  purposes.  It  is  clearly  shown  though 
the  evidence  is  conflicting  in  other  phases  of  the  case,  that 
numerous  weeds,  called  rag  weeds,  grew  between  the  rails  of 
this  side  track  and  that  at  a  place  where  deceased  fell  a 
shallow  depression  existed  by  the  side  of  a  tie  between  the 
rails;  and  that  the  deceased,  while  acting  in  the  line  of  his 
employment  on  the  night  of  August  23,  1898,  went  on  the 
side  track  to  couple  cars,  and  as  the  moving  section  of  the 
train  approached  the  standing  car,  he  stepped  his  left  foot 
between  the  rails  to  set  the  coupling  pin  and  insert  the  link. 
Instantly  the  engineer  received  a  signal  to  stop,  and  on 
doing  so  it  was  found  that  deceased  had  been  caught  by  the 
wheels  and  dragged  a  considerable  distance  on  the  track, 
and  his  left  leg  crushed;  from  which  injury  he  expired  after 
a  few  hours.  An  impression,  probably  made  by  the  heel 
of  his  shoe,  extended  the  length  of  the  distance  he  was 
dragged,  from  the  depression  or  hole  at  the  side  of  the  tie 
where  he  stepped  in.  Much  evidence  was  had  relative  to 
the  size  of  this  hole;  but  independently  of  its  size  it  is  well 
established  such  a  place  was  there.  To  the  credibility  of  a 
colored  witness  who  testified  at  the  instance  of  appellee, 
much  impeaching  evidence  was  directed.  It  further  appears 
from  the  evidence  that  deceased  had  been  employed  by 
appellant  for  six  months;. and  that  it  was  customary  in  the 
performance  of  his  duties  in  making  couplings  with  link  and 
pin  to  step  one  foot  between  the  rails.  Appellant  offered 
proof  that  the  side  track  was  ballasted  in  the  usual  and 
customary  manner;  and  objection  being  made  to  its  intro- 
duction, the  court  sustained  the  objection,  which  action  of 
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the  court  is  considered  by  appellant  prejudicial  error.  To 
the  introduction  of  certain  photographs  offered  by  appellant, 
the  court  also  sustained  objections;  which  is  also  presented 
to  this  court  as  error.  It  is  further  urged  that  the  court 
admitted  improper  and  excluded  proper  evidence  and  gave 
improper  and  refused  proper  instructions;  and  that  a  motion 
presented  and  an  instruction  offered  at  the  close  of  appel- 
lee's evidence,  and  again  at  the  close  of  all  the  evidence,  in 
substance,  to  exclude  the  evidence  and  direct  a  verdict  for 
appellant,  should  have  been  allowed  and  given  and  was 
erroneously  refused. 

The  testimony  of  the  colored  witness,  a  roving  fellow, 
was  to  the  effect  that  he  was  present  when  the  injury 
occurred  and  was  then  holding  a  lantern  for  the  deceased; 
and  as  Wilson  stepped  between  the  rails  his  left  feet  went 
into  a  depression  and  he  sank  to  his  knees  where  the  wheels 
caught  him.  The  witness  also  stated  that  a  few  minutes 
after  the  accident  he  took  parts  of  weeds  from  the  shoe 
latches  of  deceased.  In  view  of  the  character  of  the 
impeaching  evidence  offered  against  the  credibility  .of  this 
witness  it  may  be  proper  to  discuss  briefly  the  probative 
force  of  all  the  evidence  exclusive  of  his  testimony.  When 
the  deceased  stepped  with  one  foot  between  the  rails  to 
make  this  coupling,  it  so  sufficiently  appears  that  he  was 
acting  in  the  line  of  his  employment  in  the  usual  and  ordi- 
nary manner,  under  the  circumstances  then  confronting 
him,  that  the  ordinary  mind  is  compelled  to  conclude  that 
he  was  exercising  that  ordinary  care  for  his  own  safety  com- 
mensurate with  the  law  of  the  land.  Opportunities  were 
there  for  producing  just  the  accident  which  befell  him — a 
depression  or  hole,  and  weeds  growing  about — and  it  is  not 
without  the  bounds  of  ordinary  human  knowledge  to  con- 
clude from  all  the  circumstances  in  this  record  that  such 
was  the  cause  of  his  death.  Certainly  it  was  the  duty  of  the 
master  to  furnish  reasonably  safe  premises  for  the  operation 
of  this  business;  and  it  was  the  duty  of  the  jury  to  deter- 
mine whether  at  the  time  of  the  injury  the  premises  were 
so.     In  this  they  found  against  appellant,  which  in  the  con- 
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dition  of  the  proof  must  be  taken  as  final.  The  proof  tend- 
ing: to  show  that  the  condition  of  the  ballast  at  this 
particular  point  was  due  to  operations  of  other  workmen 
of  appellant,  who  had  charge  of  this  track,  it  surely  follows 
that  appellant  is  chargeable  with  notice;  coming  at  last 
within  all  rules  prescribing  its  liability  in  such  cases. 

As  to  the  contention  that  it  was  error  to  exclude  proof 
that  the  side  track  was  ballasted  and  maintained  in  the 
usual  and  customary  manner,  we  need  only  revert  to  the 
issues  to  determine  that  the  general  condition  of  the  ballast 
of  the  track  was  not  open  to  the  consideration  of  the  jury; 
it  was  only  material  what  such  condition  of  the  premises 
was  at  the  particular  point  of  this  occurrence,  clearly 
defined  by  the  evidence.  With  that  in  view  it  was  wholly 
proper  and  not  error  to  sustain  the  objection.  While  the 
photographs  offered  by  appellant  may  have  been  admissible, 
as  is  contended,  yet  it  is  not'seen  that  they  develop  anything 
new  or  strengthen  the  proof  for  appellant.  Their  admission 
is  ever  subject  to  the  discretion  of  the  trial  court,  in  view 
of  other  established  facts,  which,  sensible  of  its  obligation 
relative  thereto,  excluded  them.  We  can  not  hold  that 
action  of  the  court  an  abuse  of  that  discretion;  it  was  not 
prejudicial  error. 

According  to  the  views  expressed  here,  sufficient  proof 
tending  to  uphold  the  position  of  appellee  was  presented  at 
the  times  motions  to  exclude  the  evidence  and  instructions 
to  direct  a  verdict  were  made,  to  warrant  submitting  it  to 
the  jury.  Such  was  the  action  of  the  court  and  in  it  there 
was  no  error. 

It  being  urged  that  several  instructions  were  improperly 
given  for  appellee  and  some  improperly  refused  for  appel- 
lant, the  instructions  complained  of  have  been  carefully 
examined.  It  is  found  that  no  substantial  error  exists  in 
the  instructions.  They  seem  to  state  the  law  applicable  to 
the  case,  and  the  principles  contained  in  those  refused  were 
contained  in  others  given. 

Finding  no  substantial  error,  the  judgment  of  the  Circuit 
Court  will  be  affirmed. 
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113  40!     cause  is  of  binding  authority  in  the  cause,  not  only  upon  the  parties  but 

upon  the  court 

Assumpsit. —Appeal  from  the  Circuit  Court  of  Macoupin  County; 
the  Hon.  Owen  P.  Thompson,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1899.  Affirmed*  Opinion  filed  February  27, 
1900. 

Bell  &  Burton,  atttorneys  for  appellant. 
Kinakee  &  Rinaker,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

This  case  was  before  us  at  a  former  time  and  is  reported 
as  Carlinville  National  Bank  v.  Wilson,  78  111.  App.  339. 
For  reasons  stated  in  the  opinion  at  that  time  the  judg- 
ment of  the  Circuit  Court  was  reversed  and  the  cause  re- 
manded for  a  new  trial.  A  new  trial  was  had,  in  which 
a  jury  was  waived,  and  resulted  in  a  finding  and  judg- 
ment against  appellant  for  $339,  to  reverse  which  he  pros- 
ecutes this  appeal.  The  facts  established  by  the  evidence 
upon  the  second  trial  are  substantially  the  same  that 
appeared  upon  the  first  trial.  Under  the  provision  of  the 
Appellate  Court  act  the  previous  opinion  filed  in  this  cause 
is  of  binding  authority  herein,  and  however  much  disposed 
we  might  be  to  reconsider  the  reasons  of  the  court  for  its 
decision  expressed  in  that  opinion,  we  have  no  right  to  do 
so.  Such  a  practice  would  produce  judicial  chaos.  That 
opinion  and  the  reasons  and  the  judgment  of  the  court, 
expressed  upon  the  same  facts  in  the  same  case  before  us, 
.  are  binding  upon  the  parties  herein  and  upon  the  court. 
It  would  be  as  much  impertinence  for  us,  as  it  would  have 
been  for  the  trial  court,  to  disregard  our  former  opinion. 
The  case  has  been  disposed  of  by  the  trial  court  in  con- 
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formity  with  the  law  as  we  have  previously  stated  it,  and 
independently  of  the  binding  authority  of  the  former  opin- 
ion, we  are  well  satisfied  with  our  views  as  therein  expressed, 
and  reaffirm  the  doctrine  contained  therein. 
The  judgment  of  the  Circuit  Court  will  be  affirmed. 


William  H.  Martin  v.  Benjamin  D.  Martin,  for  use,  etc. 

1.  Garnishment—  Construction  of  Section  9  of  the  Act  of  June  ££, 
1893— Fraternal  Beneficiary  Societies.— The  money  exempted  from 
attachment  by  trustee,  garnishee,  or  other  process,  under  section  9  of  the 
act  of  1893,  providing  for  the  organization  and  management  of  fraternal 
beneficiary  societies,  is  such  as  is  to  be  paid  by  the  society,  not  such  as 
has  been  paid. 

Garnishment.— Appeal  from  the  Circuit  Court  of  McDonough  County: 
the  Hon.  George  W.  Thompson,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1899.    Affirmed.    Opinion  filed  February  27, 1900. 

Switzer  &  Meloan,  attorneys  for  appellant. 

Sherman  &  Tunnicliffs,  attorneys  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  a  proceeding  in  garnishment  by  Benjamin  D. 
Martin  for  the  use  of  Ida  L.  McWhinney,  his  judgment 
creditor,  against  William  H.  Martin,  in  which  the  latter,  as 
garnishee,  answered  that  he,  as  agent  of  Benjamin  D.  Mar- 
tin, had  collected  and  then  held  in  his  possession  for  Benja- 
min D.  Martin,  the  sum  of  $1,700  which  he  received  from 
the  Supreme  Court  of  Honor,  a  fraternal  beneficiary  society, 
on  a  certificate  issued  by  that  society  upon  the  life  of  the 
wife  of  Benjamin  D.  Martin,  in  which  her  husband  was  the 
beneficiary,  she  being  dead.  The  answer  claimed  that  said 
money,  being  so  received,  was  exempt  from  garnishment 
under  the  provisions  of  section  number  nine  of  the  act  of 
June  22,  1893,  providing  for  the  organization  and  manage- 
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ment  of  fraternal  beneficiary  societies.  That  part  of  the 
answer  claiming  the  money  to  be  exempt,  was  demurred  to 
and  the  demurrer  sustained,  and  after  hearing,  upon  the 
remaining  part  of  the  answer,  and  evidence  establishing  the 
existence  and  validity  of  the  judgment,  etc.,  which  was  the 
basis  of  the  garnishment  proceeding,  the  court  gave  judg- 
ment against  the  garnishee,  from  which  he  appeals  to  this 
court  and  seeks  to  effect  a  reversal  because  the  money  he 
confessed  to  having  in  his  possession  was  exempt,  as  claimed 
in  his  answer. 
Said  section  9  is  as  follows : 

"  The  money  or  other  benefit,  charity,  relief  or  aid  to  be 
paid,  provided  or  rendered  by  any  society  authorized  to  do 
business  under  this  act,  shall  not  be  liable  to  attachment  by 
trustee,  garnishee  or  other  process,  and  shall  not  be  seized, 
taken,  appropriated,  or  applied  by  any  legal  or  equitable 
process,  or  by  operation  of  law,  to  pay  any  debt  or  liability 
of  a  certificate  holder  or  of  any  beneficiary  named  in  a 
certificate,  or  of  any  person  who  may  have  any  right  there- 
under." Paragraph  266,  Sec.  9,  Chap.  73,  Hurd"s  Illinois 
Statutes  (1899). 

As  the  answer  of  the  garnishee  showed  that  the  money 
due  the  judgment  debtor  from  the  fraternal  beneficiary 
society  had  been  actually  paid  to  him  as  the  agent  of  such 
debtor,  it  was  no  longer  exempt  by  the  terms  of  said  section, 
which  only  provides  such  exemption  for  the  money,  etc.,  to 
be  paid,  and  was  doubtless  so  made  to  enable  such  societies 
to  transact  their  business  without  being  subjected  to  the 
harassment  of  garnishee,  or  other  legal  processes  aimed  to 
intercept  the  money,  etc.,  while  it  was  to  be  paid  by  them 
to  those  they  insured,  or  their  beneficiaries.  Had  the  legis- 
lature intended  to  create  a  general  exemption  in  this  respect, 
doubtless  the  subject  would  have  been  embraced  in  the  title 
of  the  act,  and  it  being  absent  therefrom,  a  question  of  its 
validity  might  arise  if  a  different  meaning  was  accorded 
to  it. 

It  seems  plain  to  us  that  the  money  exempted  is  such  as 
is  to  be  paid  by  the  society,  while  here  it  had  been  paid. 
Finding  no  error  in  this  record,  the  judgment  of  the  Circuit 
Court  is  affirmed. 
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William  B.  Hewitt  v.  The  People,  etc. 

1.  Intoxicating  Liquors— Cider. — The  question  as  to  whether  cider 
is  an  intoxicating  liquor  depends  upon  circumstances,  and  is  a  question 
of  fact  for  the  jury. 

2.  Same— Sale  of  Cider  Under  the  Act  of  1872.— The  protection 
intended  by  the  act  of  1872,  entitled,  "An  act  for  the  protection  of 
farmers,  fruit  growers,  vine  growers  and  gardeners,"  is  limited  to  farm- 
ers, fruit  growers,  vine  growers  and  gardeners  selling  their  products  as 
such,  and  not  intended  to  protect  retail  merchants,  grocers,  or  keep- 
ers of  drinking  establishments  in  the  sale  of  products  which  the  ordi- 
nary vender  must  have  a  license  to  sell. 

3.  Same— Defined.—"  Intoxicating  liquor,"  as  used  in  the  second 
section  of  the  dram-shop  act,  means  liquor  that  will  intoxicate,  whether 
hard  cider,  whisky,  or  beer,  and  if,  in  any  case,  the  proof  shows  that 
the  liquor  sold  was  intoxicating,  the  seller  comes  within  the  spirit  and 
letter  of  the  act 

4.  Statutes—  Construct ion  of  the  Act  of  January  13, 1872.— -The  act 
of  January  13,  1872,  entitled  "  An  act  for  the  protection  of  farmers, 
fruit  growers,  vine  growers  and  gardeners,"  does  not  authorize  a  farmer 
or  fruit  grower  to  sell  any  kind  of  intoxicating  liquor,  although  sold  by 
him  as  a  farmer  or  fruit  grower. 

Indictment  for  Selling  Cider.— Error  to  the  Circuit  Court  of  McLean 
County;  the  Hon.  Colostin  D.  Myers,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1899.  Affirmed.  Opinion  filed  February 
27, 1900. 

Tipton  &  Tipton,  attorneys  for  plaintiff  in  error;  Charles 
L.  Capen,  of  counsel. 

Edward  C.  Akin,  Attorney-General,  and  Robert  L.  Flem- 
ing, State's  Attorney,  for  defendants  in  error;  O.  R.  Trow- 
bridge and  J.  A.  Bohreb,  of  counsel. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  and  tried  in  the  Cir- 
cuit Court  for  selling  intoxicating  liquor  without  a  license 
in  violation  of  the  dram-shop  act.  He  was  found  guilty  on 
each  of  the  thirty-eight  counts  contained  in  the  indictment 
and  fined  $760. 
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The  evidence  heard  upon  the  trial  shows  that  the  plaint- 
iff in  error,  who  is  a  coal  mine  owner  and  operator  at 
Chenoa,  Illinois,  owns  a  farm  in  Livingston  county,  on 
which  there  is  an  orchard.  In  the  fall  of  1896,  and  fall  of 
1897,  he  manufactured  from  his  apples  large  quantities  of 
cider,  which  he  sold  in  Chenoa  by  the  barrel,  by  the  gallon 
and  by  the  drink.  To  prevent  fermentation  he  put  salycilic 
acid  in  each  barrel,  which,  as  he  testified,  prevented  the 
cider  from  becoming  intoxicating.  That  he  sold  a  great 
deal  of  it  at  his  place  of  business  by  retail,  is  not  disputed; 
but  it  is  claimed  that  being  neither  spirituous,  vinous  nor 
malt  liquor,  and  being  a  product  of  his  own  orchard,  he 
was  authorized  to  sell  it  without  a  license  by  an  act  of  the 
legislature,  approved  January  13,  1S72,  entitled  "An  act 
for  the  protection  of  farmers,  fruit  growers,  vine  growers 
and  gardeners." 

It  is  also  claimed  that  the  cider  was  not  intoxicating. 

To  the  contention  that  there  was  reversible  error  in  the 
refusal  of  the  court  to  grant  a  continuance  on  account  of 
the  inability  of  one  of  the  attorneys  of  plaintiff  in  error, 
Charles  L.  Chapin,  to  attend  the  trial,  it  is  sufficient  to  say 
that  at  the  time  of  applying  for  a  continuance,  which  was 
some  ten  days  before  the  date  of  the  trial,  he  had  another 
able  attorney  retained  and  had  ample  opportunity  to  retain 
additional  counsel  after  being  informed  by  Mr.  Chapin  of 
an  engagement  in  the  Appellate  Court  that  would  prevent 
his  being  present. 

As  to  the  contention  that  the  cider  sold  was  not  intoxi- 
cating, we  only  care  to  say  that  there  were  a  number  of 
witnesses  who  testified  to  drinking  it  frequently  and  that 
it  was  intoxicating.  Quite  a  number  who  had  drunk  it. 
testified  that  it  was  not;  but  in  the  conflict,  it  was  the 
peculiar  province  of  the  jury  to  find  the  fact. 

Complaint  is  made  that  the  court,  against  objection, 
allowed  the  prosecution  to  prove  a  larger  number  of  sales 
than  there  were  counts  in  the  indictment.  By  not  limiting 
the  prosecution  to  prove  the  thirty-eight  counts  contained 
in  the  indictment,  it  is  urged  the   plaintiff  in  error  was 
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greatly  embarrassed  in  contesting  the  question  of  the  intoxi- 
cating effects  of  the  cider  sold.  As  we  look  at  the  proofs 
in  the  record  we  can  readily  appreciate  the  embarrassment 
under  which  the  plaintiff  in  error  and*  his  counsel  labored 
before  the  jury;  but  this  is  the  first  time  we  have  heard  it 
urged  upon  a  court  of  review  that  a  judgment  of  conviction 
should  be  reversed  because  the  prosecution  made  the  proof 
of  guilt  too  abundant.  Although  the  jury  was  limited  to 
a  finding  of  guilty  as  to  thirty-eight  sales,  the  law  did  not 
limit  the  State's  attorney  to  proof  of  thirty-eight  or  any 
number  of  sales. 

The  act  under  which  it  is  contended  the  plaintiff  in  error 
.  was  authorized  to  sell  the  cider  without  a  license  reads  as 
follows : 

"Be  it  enacted  by  the  people  of  the  State  of  Illinois, 
represented  in  the  general  assembly,  that  every  farmer, 
fruit  and  vine  grower,  and  gardener,  shall  have  an  undis- 
puted right  to  sell  the  produco  of  his  farm,  orchard, 
vineyard' and  garden  in  any  place  or  market  where  such 
articles  are  usually  sold,  and  in  any  quantity  he  may  think 
proper,  without  paying  any  State,  county  or  city  tax  or 
license  for  doing  so,  any  law,  city  or  town  ordinance  to 
the  contrary  notwithstanding;  provided,  that  the  corpora- 
tion authorities  of  any  such  city,  town  or  village  may  pro- 
hibit the  obstruction  of  its  streets,  alleys  and  public  places 
for  any  such  purpose.  And,  provided  further,  that  nothing 
in  this  act  shall  be  so  construed  as  to  authorize  the  sale  of 
spirituous,  vinous  or  malt  liquors,  contrary  to  laws  which 
now  are  or  hereafter  may  be  in  force  prohibiting  the  sale 
thereof. " 

Authorities  are  cited  holding  that  cidei*  is  not  a  spirituous, 
vinous  or  malt  liquor.  Wherefore,  it  is  argued,  the  statute 
quoted  applies  and  protects  plaintiff  in  error  in  the  sale  of 
cider  made  by  him  from  apples  grown  by  him  on  his  own 
farm.  It  is  apparent  to  our  minds  that  the  protection 
intended  by  the  act  is  limited  to  farmers,  fruit  growers, 
vine  growers,  and  gardeners  selling  their  products  as  farm- 
ers, fruit  growers,  vine  growers  and  gardeners.  It  was  not 
intended  to  protect  a  retail  merchant,  grocer,  or  keeper 
of   a    drinking    establishment    in    the    sale    of   products 
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which  the  ordinary  vender  must  have  a  license  to  sell, 
simply  because  he  produced  them  from  his  own  farm, 
orchard,  or  vineyard.  The  sales  of  cider  in  ques- 
tion were  made  by  plaintiff  in  error  as  a  retail  vender, 
from  his  place  of  business  in  Chenoa.  Nor  do  we  think 
the  act  authorizes  a  farmer  or  fruit  grower  to  sell  any  kind 
of  intoxicating  liquor  even  when  sold  by  him  as  a  farmer 
or  fruit  grower.  Section  one  of  the  dram-shop  act  defines 
a  dram-shop  to  be  a  place  where  spirituous,  vinous  or 
malt  liquors  are  retailed  by  less  quantity  than  one  gallon, 
and  section  two  of  that  act,  the  one  under  which  plaintiff 
in  error  was  indicted,  provides  that  whoever,  not  having  a 
license  to  keep  a  dram-shop,  shall  sell  any  intoxicating . 
liquor  in  less  quantity  than  a  gallon  shall  be  fined,  etc. 
The  dram-shop  act  was  passed  two  years  after  the  act 
relating  to  marketing  farm,  orchard  and  vineyard  products 
was  passed.  In  considering  the  two  acts  together,  the  con- 
tention of  plaintiff  in  error  involves  the  construction  that 
no  liquors  are  intoxicating,  within  the  meaning  of  the  acts, 
except  such  as  are  either  spirituous,  vinous  or  malt.  In 
other  words,  the .  farmer  or  fruit  grower,  without  license, 
may  sell  in  any  quantity  intoxicating  hard  cider  and  cause 
drunkenness  ad  libitum  without  being  amenable  to  the  pro- 
visions of  the  dram-shop  act.  In  our  opinion  such  construc- 
tion would  grossly  violate  the  legislative  intent.  "Any 
intoxicating  liquor,"  as  used  in  the  second  section  of  the 
dram-shop  act,  means  liquor  that  will  intoxicate,  whether  it 
be  hard  cider,  whisky,  or  beer;  and  if,  in  any  case,  the 
proof  shows  that  the  liquor  sold  was  hard  cider  and  was 
intoxicating,  the  seller  comes  within  the  spirit  and  letter  of 
the  act. 

The  instructions  of  the  court  upon  the  law  of  the  case 
were  in  accord  with  the  views  above  expressed.  'No  error 
was  committed  upon  the  trial  and  the  plaintiff  in  error  was 
rightfully  convicted.    Judgment  affirmed. 
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Tobias  Wanack  v.  The  People,  use  of,  etc. 

1.  Dram-shop  Act— Pleading  and  Practice.— A  declaration  in  a  suit 
under  the  dram-shop  act  on  a  dram-shop  keeper's  bond  which,  without 
any  reference  to  former  proceedings  and  judgment  against  the  princi- 
pal, states  in  clear  and  certain  terms  that  such  principal  sold  to  the  de- 
ceased intoxicating  liquor  by  reasons  of  which  he  became  intoxicated 
and  in  consequence  of  such  intoxication  was  killed,  leaving  a  widow 
and  children,  etc.,  who  were  thereby  injured  in  their  means  of  sup- 
port, discloses  a  breach  of  the  obligation,  sufficient  to  support  a  judg- 
ment on  demurrer  without  the  introduction  of  evidence. 

Debt,  on  a  dram-shop  keeper's  bond.  Appeal  from  the  Circuit  Court 
of  Christian  County;  the  Hon.  William  M.  Farmer,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1899.  Affirmed.  Opinion 
filed  February  27, 1900. 

Rufus  M.  Potts,  John  E.  Hogan  and  James  L.  Dbennan, 
attorneys  for  appellant. 

J.  C.  &  W.  B.  MoBeide  and  Frank  P.  Drennan,  attor- 
neys for  appellees. 

Mb.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

This  was  an  action  of  debt  by  the  appellees  against  appel- 
lant as  oge  of  the  sureties  upon  the  bond  of  Charles  L. 
Wanack,  principal,  given  under  the  provisions  of  section 
5  of  the  dram-shop  act.  Appellant  demurred  to  the  dec- 
laration, which,  being  overruled  by  the  court,  he  stood  by 
the  demurrer,  whereupon  the  court  gave  judgment  against 
him  for  $3,000  debt,  and  $2,000  damages,  the  debt  to  be 
satisfied  upon  payment  of  the  damages,  from  which  judg- 
ment he  prosecutes  this  appeal,  insisting  that  the  court 
erred  in  such  action,  and  in  the  admission  of  certain  evi- 
dence afterward. 

The  declaration,  after  reciting  the  execution  of  the  bond 
and  the  issuance  of  the  license  to  Charles  L.  Wanack  to 
keep  a  dram-shop,  in  substance  avers  the  licensee  furnished, 
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sold  and  gave  to  John  Alexander  intoxicating  liquors,  by 
reason  of  which,  February  11,  1897,  he  became  intoxicated, 
and  in  consequence  of  such  intoxication  fell  from  his  wagon 
and  was  killed,  and  left  the  plaintiffs,  appellees  here,  his 
widow  and  children,  who  were  residing  with  him  at  the 
time  of  his  death,  and  were  thereby  injured  in  their  means 
of  support. 

The  declaration  then  sets  up  the  proceedings  in  the  Cir- 
cuit Court  in  the  suit  of  the  same  plaintiffs  against  Charles 
L.  Wanack,  the  person  to  whom  said  license  was  issued,  and 
Peter  Michels,  the  owner  of  the  buildings  in  which  the 
business  was  conducted,  and  the  sales  of  the  liquor  made  by 
which  the  injury  ensued,  and  the  judgment  of  the  court  in 
such  case,  by  which  plaintiffs  recovered  $2,000  for  injury 
to  their  means  of  support,  in  consequence  of  the  death  of 
John  Alexander  so  occasioned. 

The  declaration  then  concludes,  in  substance,  with  the 
averment  that  by  means  of  the  statements  contained  in  the 
declaration  the  plaintiffs  have  sustained  damages  to  the 
amount  of  $3,000,  which  the  defendant  has  not  paid,  or  any 
part  thereof,  nor  the  said  Charles  L.  Wanack,  nor  the  said 
Peter  Michels,  whereby  and  by  force  of  the  statute  an 
action  has  accrued  to  the  plaintiffs  to  demand  of  the  defend- 
ant for  the  use,  etc.,  $3,000  as  their  debt,  and  the  further 
sum  of  $3,000  as  damages. 

The  principal  ground  upon  which  it  is  insisted  .the  judg- 
ment should  be  reversed,  and  the  only  one,  in  our  opinion, 
possessing  the  merit  of  consideration,  is  that  inasmuch  as  the 
former  proceedings  and  judgment  set  forth  in  the  declara- 
tion were  under  section  9  of  the  act  in  question,  by  which 
exemplary  damages  may  be  recovered  in  addition  to  actual 
damages,  while  under  section  5  of  the  same  act,  upon  which 
the  present  action  is  based,  exemplary  damages  can  not  be 
recovered,  as  the  latter  section  is  construed  by  the  decision 
of  the  Supreme  Court,  therefore  such  judgment  in  the  former 
case,  furnishes  no  basis  for  a  recovery  in  this,  and  the  court 
erred  in  overruling  the  demurrer  to  the  declaration,  for 
such  reason. 
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It  is  an  elementary  rule  of  pleading  that  a  demurrer 
admits  all  that  is  well  pleaded  in  the  pleading  to  which  the 
demurrer  is  interposed,  and  applying  this  rule  to  the  declara- 
tion before  us,  our  conclusion  is  that  the  question  sought  to 
be  raised  in  this  court,  and  which  we  have  above  stated, 
does  not  necessarily  arise,  and  we  therefore  express  no 
opinion  regarding  it.  By  rejecting  all  that  is  said  in  the 
declaration  concerning  the  former  proceedings  and  judg- 
ment, there  still  remains  stated  a  complete  cause  of  action 
against  the  appellant,  well  pleaded  artd  therefore  admitted 
by  the  demurrer,  including  the  averment  of  the  amount  of 
damages  sustained  to  the  means  of  support  of  the  plaintiffs 
of  more  than  an  ample  sum  to  cover  the  amount  of  the 
judgment  given  by  the  court;  and  so  rejecting  and  dis- 
regarding, which  we  think  may  properly  be  done,  the 
matter  to  which  appellant  objects,  and  on  account  of  which 
he  insists  the  demurrer  should  have  been  sustained,  he  is 
still  liable  by  his  own  admission  for  $3,000,  and  the  judgment 
being  for  $2,000  only,  he  is  not  in  a  position  to  complain. 
The  declaration,  without  any  reference  to  the  former  pro- 
ceedings and  judgment,  states  in  clear  and  certain  terms 
that  the  principal  in  the  bond,  sold  and  gave  to  John 
Alexander,  the  husband  and  father,  intoxicating  liquor,  by 
reasons  of  which,  February  11, 1897,  he  became  intoxicated, 
and  in  consequence  of  such  intoxication  fell  from  his  wagon 
aud  was  killed,  leaving  the  appellees,  his  widow  and  children, 
who  were  residing  with  him  at  the  time  of  his  death,  and 
who  were  thereby  injured  in  their  means  of  support  to  the 
amount  of  $3,000,  thereby  disclosing,  as  we  think,  a  clear 
breach  of  the  obligation  upon  which  the  suit  is  based,  and  suf- 
ficient to  support  the  judgment  that  was  rendered,  and  that, 
too,  without  reference  to  the  evidence  that  was  introduced 
after  the  demurrer  was  overruled.  The  introduction  of  such 
evidence  was  wholly  unnecessary,  and  could  have  no  effect 
whatever  after  the  cause  of  action  was  admitted  by  appel- 
lant, and  if  its  admission  was  error,  it  did  appellant  no 
harm.  Finding  no  reversible  error,  the  judgment  of  the 
Circuit  Court  will  be  affirmed. 
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95  ..  ^  1.  Fellow-Servants— Trainmen  and  Section  Foreman.— Trainmen 
charged  with  the  duty,  upon  discovering  the  defective  condition  of  a 
car,  to  report  it  to  the  master  for  repair,  and  to  discontinue  the  use  of  it 
until  it  is  restored  to  a  reasonably  safe  condition,  are  not  fellow- 
servants  of  a  section  foreman  killed  in  consequence  of  their  neglect. 

Action  for  Damages.-— Death  from  negligence.  Appeal  from  the  Cir- 
cuit Court  of  McLean  County;  the  Hon.  Colostin  D.  Myers,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1899.  Affirmed. 
Opinion  filed  February  27,  1900. 

A.  E.  DeMange,  attorney  for  appellant;  Wm.  Brown, 
General  Solicitor,  and  C.  L.  Capen,  of  counsel. 

Sample  &  Moebisey,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

In  this  action  the  appellant  was  sued  by  appellee  for 
damages  by  negligence  resulting  in  the  death  of  John  Cul- 
len, intestate.  The  declaration,  consisting  of  two  counts, 
alleges  that  John  Cullen  was  section  foreman  for  appellant 
over  a  portion  of  the  track  including  that  part  running  two 
miles  north  of  McLean,  Illinois,  and  while  in  discharge  of 
his  duties  as  such,  in  the  exercise  of  the  ordinary  care  for 
his  own  safety,  appellant  negligently  ran  a  freight  train 
over  that  section  of  track  with  one  of  the  car  doors  of  a 
freight  car  in  defective  condition  and  out  of  repair,  so  that 
it  swung  out  at  the  bottom  from  the  side  of  the  car  when 
the  train  passed  intestate  and  struck  and  killed  him,  leav- 
ing his  widow  and  four  children  deprived  of  support.  Trial 
by  jury  resulted  in  a  verdict  and  judgment  against  appel- 
lant for  $5,000,  from  which  this  appeal  is  taken  to  effect 
its  reversal,  and  it  is  urged  as  error  that  the  court  admitted 
improper  evidence  and  excluded  proper  testimony;  that  the 
court  denied  the  motion  and  refused  the  instruction  offered 
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at  the  close  of  appellee's  testimony  and  again  at  the  close 
of  all  the  testimony  to  direct  a  verdict  for  appellant;  that 
the  court  gave  improper,  refused  proper  and  modified  proper 

*  instructions. 

1  The  evidence  shows  that  while  deceased,  in  the  discharge 

of  his  duties  as  section  foreman,  was  upon  the  track  about 

|  a  mile  north  of  McLean,  a  freight  train  approached,  and  the 

deceased  and  a  workman  with  him,  stepped  off  to  the  side, 
away  from  the  track  several  feet,  to  the  distance  usually 
taken  by  workmen  of  that  class  when  trains  passed.  As 
the  engine  went  by  him  the  deceased  recognized  and  saluted 
a  friend  in  the  cab,  whom  he  followed  with  his  eyes;  and 
directly  his  companion,  the  workman,  gave  a  shout  of  warn- 
ing and  ducked  his  head;  at  the  same  time  a  boy  walk- 
ing upon  the  track  near  by,  seeing  the  danger,  quickly 
swerved  out  of  the  way.  Almost  instantly,  and  before 
deceased  became  aware  of  any  peril,  a  loose  door  hanging 
from  the  side  of  a  furniture  car,  swinging  out,  struck  him 
in  the  back  of  the  head  and  killed  him.  This  car  door  was 
of  a  common  sliding  pattern,  hung  from  the  top,  its  bot- 
tom coincident  with  the  floor  of  the  car  and  confined  to  its 
proper  place  inside  by  a  strip  or  band  of  iron  out  of  which  it 
was  possible  for  the  door  to  jump  or  bound  by  conjunction 
of  favorable  circumstances,  in  which  event  the  bottom  of  the 
door  would  swing  to  and  from  the  side  of  the  car  with  the 
wind  pressure  and  swaying  of  the  car  in  motion.  When 
closed,  the  door  could  be  fastened  by  hasp  and  staple. 

It  further  appears  that  while  the  train  was  yet  several 
miles  distant  from  the  place  of  the  injury,  a  brakeman  dis- 
covered this  door  in  its  loose  condition  swinging  in  and  out, 
the  bottom  of  the  door  being  free  from  its  fastening,  the 
hasp  loose  from  the  staple.  The  discovery  was  made  on  the 
occasion  of  the  train  breaking  in  two,  and  after  the  coupling 
had  been  made  and  the  train  again  started.  An  immediate 
stop  was  made  and  the  brakeman,  assisted  by  others,  made 
an  ineffectual  attempt  to  close  the  door  in  the  usual  manner 
and  fasten  it.  The  conductor  of  the  train  was  apprised  of 
the  condition  of  the  door  and  he,  with  the  two  brakemen, 
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replaced  the  door  in  its  hangings,  but  on  account  of  some 
disorder  in  the  appliance,  it  could  not  be  made  to  shut 
tightly  so  the  hasp  could  be  fastened,  a  space  of  two  inches 
being  left  open.  It  is  explained  by  them  that  lack  of  proper 
tools  caused  the  failure  to  completely  remedy  this  defect. 
Having  arrived  at  Atlanta  station,  seven  miles  before  Cul- 
len  was  struck,  a  stop  was  made,  and  during  the  stay  of  the 
train  here,  the  conductor  again  examined  the  door  and,  find- 
ing it  in  the  same  condition  as  when  left  by  him  before,  no 
further  attempt  was  made  to  fasten  it.  After  leaving 
Atlanta  no  stop  was  made  until  after  Cullen  was  struck; 
and  none  of  the  train  crew  saw  the  accident.  The  head 
brakeman,  who  rode  on  the  engine,  and  the  fireman,  both 
testify  they  kept  watch  back  over  the  train  and  did  not  see 
the  door  again  swinging  until  after  the  accident. 

Geometrical  demonstration  is  invoked  to  prove  that  Cul- 
len must  have  stood  within  three  feet  seven  inches  of  the 
nearer  rail  when  be  was  struck;  and  the  calculation  is  based 
upon  the  assumption  that  the  car  door  hung  by  both  cor- 
ners at  the  top  properly.  Very  much  strong  proof,  and 
the  preponderance  we  consider,  is  against  this  contention, 
and  to  the  effect  that  the  car  door  hung  by  one  corner  only, 
and  that  Cullen  stood  more  than  five  feet  from  the  nearer 
rail.  His  workman  stood  the  same  distance  away.  They 
were  men  of  long  experience  in  the  line  of  their  employ- 
ment. On  the  approach  of  this  train  they  withdrew  to  a 
distance  ordinarily  safe;  about  the  same  space  from  the 
rails  that  was  customary  and  usual.  Having  done  that,  in 
the  absence  of  contributory  negligence  otherwise,  we  are 
impelled  to  conclude  that  the  deceased  was  in  the  exercise 
of  ordinary  care  for  his  own  safety. 

As  against  the  charge  of  negligence  on  the  part  of  appel- 
lant regarding  the  condition  of  the  car  door  it  is  said  appel- 
lant had  neither  time  to  discover  the  defect  nor  actual 
notice  of  it.  The  answer  to  this  is  that  the  trainmen, 
including  the  conductor,  who  were  in  charge  of  the  train, 
not  only  knew  of  the  defective  condition  of  the  door  but 
endeavored  to  remedy  it,  and  concluded  that  they  had  suf- 
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ficiently  secured  it  when  they  desisted  from  their  efforts  to 
do  so.  It  was  the  master's  duty  to  use  reasonable  care  to 
remedy  this  defect,  so  long  as  the  door  formed  a  part  of  the 
train,  or  upon  knowledge  of  such  defect  to  desist  in  the 
use  of  it,  if  it  was  dangerous  to  others,  which  latter  fact 
the  accident  demonstrated.  While  it  may  be  true  the 
master,  or  some  employe  having  the  relation  of  vice-prin- 
cipal, had  neither  time  to  discover  the  defect  or  actual 
notice  of  it,  yet  the  trainmen  were  not.  fellow-servants  of 
the  deceased,  and  it  was  their  duty  upon  discovering  the 
defective  condition  of  the  car,  to  report  it  to  the  master  for 
repair,  and  to  cease  the  use  thereof  until  it  was  restored  to 
a  reasonably  safe  condition.  This  they  neglected  to  do, 
and  in  consequence  thereof  Cullen  was  killed.  As  between 
appellee  and  appellant  the  latter  is  responsible  for  such  neg- 
ligence of  its  servants  in  charge  of  the  train.  Whether 
appellant's  servants  who  managed  the  train  were  guilty  of 
negligence,  being  a  question  of  fact  determined  against 
appellant  by  the  jury,  it  only  remains  to  consider  the  evi- 
dence to  say  that  conclusion  was  warranted.  Having  so 
considered  the  evidence  we  feel  that  such  a  conclusion  was 
irresistible. 

It  is  insisted  that  the  court  erred  in  permitting  testimony 
concerning  a  switch-stand  at  Shirley,  Illinois,  some  five 
miles  from  the  scene  of  the  accident,  which  this  car  door 
struck.  We  find  evidence  of  that  fact  in  the  direct  testi- 
mony of  two  of  appellant's  witnesses;  and  while  the  evi- 
dence complained  of  is  not  strictly  material  to  the  main 
issues  involved,  and  might  well  have  been  excluded,  it 
merely  elucidates  and  explains  the  circumstances  in  detail. 
Had  the  evidence  produced  by  appellant  upon  this  point  in 
chief  been  withdrawn,  a  different  question  might  have  been 
presented;  but  in  the  present  condition  of  the  record  it  is 
difficult  to  see  that  any  harm  was  done  by  the  admission  of 
the  evidence;  indeed  there  was  none.  The  second  instruc- 
tion for  appellee,  which  it  is  said  was  erroneously  given,  we 
have  carefully  examined.  It  states  the  rule  to  be  that  if 
Cullen  in  the  line  of  his  employment  was  in  the  exercise  of 
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reasonable  care  for  his  own  safety,  then  he  had  the  right 
to  assume,  in  the  absence  of  notice  to  the  contrary,  that 
appellant  would  use  reasonable  care  and  diligence  to  see 
that  the  car  doors  on  a  train  running  upon  the  track 
of  appellant  were  in  reasonably  safe  condition,  and  that 
the  jury  have  the  right  to  take  that  into  consideration 
in  connection  with  all  the  facts  and  circumstances,  in 
determining  whether  or  not,  at  the  time  he  was  injured, 
Cullen  was  exercising  due  and  reasonable  care  for  his  per- 
sonal safety.  The  force  of  criticism  against  this  instruc- 
tion is  not  seen.  It  does  not  single  out  any  particular 
fact  in  the  proof  to  appellant's  prejudice,  but  is  merely 
directed  to  the  question  whether  the  deceased  was  in  the 
exercise  of  ordinary  care,  and  states  only  general  rules  appli- 
cable to  the  determination  of  it;  so  that  we  can  not  say  any 
harmful  error  to  appellant  resulted  from  giving  it.  It  is 
quite  needless  to  allude  to  the  motion  and  instruction 
offered  to  direct  a  verdict  for  appellant,  which  the  court 
properly  refused.  That  no  error  exists  in  any  of  the  other 
instructions,  in  giving,  refusing  or  modifying  them,  is  also 
our  conclusion  upon  their  examination,  although  fifteen  of 
appellant's  offered  instructions  were  refused,  while  sixteen 
were  given.  We  think  the  case  was  fairly  presented  to  the 
jury  for  the  appellant,  and  are  convinced  that  the  judg- 
ment of  the  trial  court  must  stand. 

The  judgment   of  the  Circuit  Court  will  therefore  be 
affirmed. 
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1.  Witnesses— Stockholders  in  Corporations,— At  common  law,  a 
stockholder,  being  interested  in  the  event  of  the  litigation,  was  not 
allowed  to  testify,  generally,  in  favor  of  the  corporation. 

2.  Same— Objections  to  be  Made  in  Apt  Time. — Where  the  testimony 
of  a  disqualified  witness  is  given  in  the  form  of  depositions,  and  no 
objection  interposed  at  the  time,  nor  in  the  court  at  any  time  preceding 
the  trial  of  the  cause,  such  objection  at  the  trial  only,  is  ineffective,  for 
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the  reason  that  a  failure  to  make  it  before  that  time  operates  as  a  waiver 
of  the  objection. 

8.  Limitations  —  New  Promise— Statements  to  Strangers.—  State- 
ments made  to  a  stranger,  and  not  to  the  party  claiming  the  indebted- 
ness, do  not  waive  the  statute  of  limitations  to  a  debt  barred  by  it. 

Assumpsit.— Claim  in  probate.  Trial  in  the  Circuit  Court  of  Ma- 
coupin County,  on  appeal  from  the  County  Court;  the  Hon.  Robert  E. 
Shirley,  Judge,  presiding.  Verdict  and  judgment  for  claimant;  ap- 
peal by  defendant.  Heard  in  this  court  at  the  November  term,  1899. 
Affirmed.    Opinion  filed  February  27, 1900. 

Joseph  S.  Laurie,  attorney  for  appellant. 

E.  W.  Hayes  and  Bell  &  Burton,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellant  filed  its  claim  for  probate  against  the  estate  of 
Peter  J.  Hendgen,  deceased,  for  a  balance  alleged  to  be  due 
for  loss  in  the  purchase  and  sale  by  appellant,  for  the 
deceased,  of  May  wheat,  1882.  The  claim  was  allowed  by 
the  County  Court  in  the  sum  of  $1,743.03,  and  the  case  was 
appealed  to  the  Circuit  Court,  where,  after  a  trial  by  jury, 
appellant  was  defeated,  and  has  appealed  to  this  court, 
claiming  various  errors  in  the  trial  court,  by  which  a 
reversal  of  its  judgment  is  sought.  The  defenses  inter- 
posed to  the  claim  were  the  statute  of  limitations,  and  that 
the  transactions  out  of  which  the  claim  grew  were  mere 
gambling  in  options. 

The  only  evidence  in  the  record  by  which  the  claim  could 
be  established  is  the  testimony  of  Albers,  Hazard  and  Kier- 
sey,  witnesses  called  by  appellant,  whose  depositions  had 
been  taken  and  were  read  upon  the  trial.  These  witnesses 
were  stockholders  in  the  appellant  corporation,  and  the  tes- 
timony of  each  was  objected  to  at  the  trial  upon  the  ground 
of  interest  and  incompetency.  The  court,  however,  over- 
ruled the  objection,  to  which  appellee  excepted,  and  appellee 
has  in  this  court  assigned  cross-errors  upon  the  record,  and 
insists  that  such  action  of  the  court  was  erroneous,  and 
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argues  that  inasmuch  as  the  only  evidence  for  appellant 
upon  the  trial  was  incompetent,  there  is  no  evidence  in  the 
record  to  support  a  verdict  in  its  favor,  and  therefore  the 
verdict  that  was  returned  was  right,  and  the  errors  here 
insisted  upon  by  appellant,  if  any  such  exist,  are  immate- 
rial and  harmless.  In  Consolidated  Ice  Machine  Co.  v.  Kie- 
fer,  134  111.  495,  where  the  suit  was  between  an  administra- 
tor and  a  corporation,  it  was  held  that  a  stockholder  therein 
was  interested,  and  therefore  incompetent  to  testify  gener- 
ally, on  behalf  of  the  corporation,  when  called  adversely  to 
the  administrator.  At  common  law,  a  stockholder,  being 
interested  in  the  event  of  the  litigation,  was  not  allowed  to 
testify,  generally,  in  favor  of  the  corporation.  Thrasher  v. 
Pike  County  Railroad  Co.,  25  111.  393,  and  cases  cited. 
Tested  by  these  decisions  it  is  clear  to  us  that  Albers, 
Hazard  and  Kiersey,  being  stockholders,  as  they  were,  in 
the  appellant  corporation,  were  interested  in  the  litigation, 
and  were  therefore  incompetent  to  testify  generally,  as  they 
did,  on  behalf  of  the  corporation,  having  been  called  by  it 
adversely  to  appellee. 

It  is,  however,  insisted  that  the  objection  to  the  compe- 
tency of  these  witnesses  was  too  late  to  be  availing  to 
appellee.  That  the  testimony  of  the  witnesses  having  been 
given  in  the  form  of  depositions,  and  no  objection  having 
been  interposed  at  that  time,  nor  in  the  court  at  any  time 
preceding  the  trial  of  the  cause,  that  such  objection  at  the 
trial  only,  was  ineffective,  for  the  reason  that  a  failure  to 
make  the  objection  before  that  time  operated  as  a  waiver 
of  such  objection.  There  fs  force  in  this  position.  While 
it  was  held  in  Kelsey  v.  Snyder,  118  III.  544,  that  objection 
to  the  competency  of  a  witness,  who  had  testified  in  the 
form  of  a  deposition,  might  be  taken  for  the  first  time 
upon  the  hearing,  still  such  statement  of  the  rule  was  by 
the  court  limited  to  such  witnesses  as  were  incapable  of 
being  rendered  competent  by  release,  and  the  like,  as  at 
common  law.  Had  this  objection  to  the  witnesses  in  this 
case  been  made  at  the  first  opportunity,  it  may  be  appellant 
could  have  procured  them  to  divest  themselves  of  their 
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interest  as  stockholders  in  apt  time  for  the  trial,  and 
thereby  have  rendered  them  competent,  and  thus  have 
secured  the  benefit  of  their  testimony. 

We  come,  then,  to  the  consideration  of  the  errors  urged 
upon  our  attention  by  appellant,  whereby  it  seeks  to  effect 
the  reversal  of  the  judgment  of  the  trial  court,  which  may 
be  comprehensively  stated  to  be  that  the  verdict  is  against 
the  evidence  in  the  case,  and  the  court  refused  proper  in- 
structions to,  and  misdirected  the  jury  to  the  prejudice  of 
appellant. 

It  is  first  complained  that  the  evidence  fails  to  prove  that 
the  transactions  out  of  which  the  claims  of  appellant  grew 
were  of  the  nature  of  gambling  deals  in  options,  and  upon 
this  subject  the  court  misdirected  the  jury.  We  find  no 
warrant  in  the  evidence  that  the  claim  of  appellant  is  of 
such  nature  as  to  be  justly  characterized  as  falling  within  the 
prohibition  of  the  statute  concerning  options,  but  on  the 
contrary  we.  think  the  positive  evidence  is  to  the  effect  that 
the  grain  was  purchased  by  and  delivered  to  appellant  for 
Hendgen  at  his  request,  and  by  like  request  sold  for  his 
account,  whereby  the  loss  ensued.  It  may  be  fairly  said, 
we  think,  there  was  no  evidence  upon  which  to  base  the 
instructions  that  were  given  to  the  jury  upon  this  question, 
and  if  appellant  has  been  prejudiced  by  such  instructions, 
it  will  follow  that  the  judgment  must  be  reversed;  and  this 
brings  us  to  the  consideration  of  the  remaining  defense 
urged  upon  the  trial — the  statute  of  limitations. 

The  claim  filed  by  the  appellant,  independently  of  the 
alleged  credits,  shows  upon  its  face  that  the  statute  of  lim- 
itations had  run  against  it  many  years  prior  to  its  being 
filed,  and  unless  there  was  proof  of  such  an  acknowledg- 
ment of  the  debt,  and  promise  to  pay  it  by  the  deceased, 
within  five  years  prior  to  the  filing  of  the  claim,  as  would 
in  law  revive  it,  there  could  be  no  recover}7,  however  clear 
and  positive  the  proof  of  the  original  liability.  And  the 
authorities  are  clear  that  statements  made  to  a  stranger, 
and  not  to  the  party  claiming  the  indebtedness,  would  not 
revive  a  debt  barred  by  the  statute.    Collar  v.  Patterson, 
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137  111.  403,  and  authorities  cited.  In  Waldron  v.  Alex- 
ander, 136  111.  562,  the  court  held  an  instruction  to  be  sub- 
stantially accurate  which  stated  that  an  acknowledgment 
within  five  years  of  the  debt  that  would  remove  the  bar  of 
the  statute  of  limitations,  can  not  be  inferred  from  any 
language  or  expressions  which  are  equivocal,  vague  or  inde- 
terminate, and  which  lead  to  no  certain  conclusion,  but  the 
acknowledgment  and  promise  to  pay  the  debt,  in  order  to 
avoid  the  bar  of  the  statute,  must  arise  out  of  such  facts 
as  identify  the  debt  with  such  certainty  as  will  clearly 
determine  its  character,  fix  the  amount  due  and  show  a 
present,  unqualified  willingness  and  intention  to  pay  it. 
Where  payments  operate  to  take  a  case  out  of  the  bar  of 
the  statute  it  is  upon  the  ground  that  they  amount  to 
admissions  that  the  debt  is  due.  A  new  promise  will  not 
be  inferred  from  a  payment  unless  there  is  an  actual,  affirm- 
ative intention  on  the  part  of  the  debtor  to  make  a  payment 
upon  the  debt  claimed  to  be  due.  There  must  be  an  inten- 
tion on  the  part  of  the  debtor  to  waive  the  bar  of  the  stat- 
ute.    Miller  v.  Cinnamon,  169  111.  456,  and  cases  cited. 

We  have  examined  the  evidence  contained  in  the  abstract 
of  the  record  to  determine  the  fact  whether  the  deceased  had 
made  a  new  promise,  or  made  payments  from  which  such 
new  promise  might  be  inferred,  within  five  years  of  the 
filing  of  the  claim.  Aside  from  a  mere  reference  by  the 
witnesses  to  the  account  filed,  and  what  it  showed,  which 
we  think  was  not  admitted  or  to  be  considered  as  evidence, 
there  is  but  little  testimony  of  witnesses  having  knowledge 
of  any  promise  or  payment  made  by  the  deceased,  and  such 
as  there  was,  was  wholly  indefinite  as  to  time,  except  the 
conversation  stated  by  the  witness  Kiersey,  had  in  1892, 
more  than  five  years  before  the  claim  was  filed.  Albers  testis 
fled  that  the  deceased  told  him  the  reason  for  not  settling 
the  account  in  full,  that  he  was  making  a  bare  living  out  of 
his  insurance  business;  that  he  did  not  have  any  money  out- 
side of  that  and  could  not  pay,  only  as  he  could  in  that 
way.  Had  conversations  with  Hendgen  in  regard  to  his 
indebtedness  frequently;  he  said  the  account  was  all  right 
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but  he  could  not  pay  anything.     "  I  can  not  state  that  all 
this  money  was  paid  to  me  personally;  more  than  likely  to 
the  bookkeeper." 
Kiersey  testified  he   saw  deceased    in    October,   1892. 

u  Mr.  Hendgen  came  into  the  office;  he  had  a  bfll  against 
us  for  premiums  on  insurance  policies.  He  said  to  me: 
'  I  owe  Charlie  (Mr.  Albers — he  always  spoke  of  him  in 
that  way)  some  money  and  I  am  not  able  to  pay  it,  but  Mr. 
Albers  gives  me  insurance.  I  place  his  insurance  and  will 
deduct  from  the  bill  ten  per  cent  of  the  premiums  and  apply 
it  to  my  credit  on  your  account.'  And  I  afterward  did  it  that 
way.  He  brought  in  the  bill  and  I  immediately  deducted 
ten  per  cent  of  the  amount  that  was  coming  to  him,  and 
gave  him  acaeck  for  the  difference  and  credited  his  account 
with  the  ten  per  cent." 

It  will  be  observed  no  time  is  stated,  within  the  knowl- 
edge of  any  witness,  when  any  of  these  conversations  or 
transactions  occurred,  except  the  one  in  October,  1892. 
No  witness  has  stated  of  his  knowledge  that  within  five 
years  before  the  claim  was  filed  the  deceased  promised 
to  pay  the  claim,  nor  that  he  made  a  payment  upon  it,  nor 
of  the  occurrence  of  any  other  fact  from  which  such  promise 
could  properly  be  inferred.  The  language  and  expressions 
of  the  deceased  were  vague  and  indeterminate  and  led  to 
no  certain  conclusion;  did  not  identify  the  debt  with  cer- 
tainty, nor  clearly  determine  its  character,  nor  fix  the 
amount  due,  nor  show  a  present  unqualified  willingness  and 
intention  to  pay  it.  There  is  no  legal  evidence  of,  such 
facts,  and  in  such  condition  of  the  evidence  the  court  might 
properly  have  given  the  instruction  requested  by  appellee 
at  the  close  of  all  the  evidence  directing  a  verdict  for  the 
defendant.  No  other  verdict  than  the  one  that  was  re- 
turned would  have  been  responsive  to  the  evidence,  and  this 
being  true,  all  the  other  errors  of  instructions  given  and 
refused,  of  which  appellant  makes  complaint,  were  harm- 
less and  need  no  further  consideration. 

Finding  no  reversible  error  the  judgment  of  the  Circuit 
Court  will  be  affirmed. 
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\'W*m        E.  T-  Hicks  and  W-  F.  Hess  v.  William  L.  Deemer. 

1.  Fraud  and  Deceit— Procuring  Lan  d  for  Less  than  Its  Value.— 
A  party  who  induces  another  to  believe  that  the  will  of  his  father  gives 
him  less  than  a  fee  simple  estate  in  certain  lands  and  procures  his  interest 
in  such  lands  for  an  amount  far  below  its  actual  value,  is  guilty  of  fraud 
and  deceit. 

2.  Estates— Rule  in  the  Shelley  Case.— A  father  devised  to  hi3  son 
and  his  lawful  heir  120  acres  of  farm  land,  worth  $6,000  or  $7,000, 
charged  with  several  small  bequests  amounting  to  $450.  Afterward  be 
executed  a  codicil  in  which  he  provided  that  the  son  should  have  the 
use  and  control  of  the  land  during  his  lifetime  only,  and  that  at  his 
death  the  said  lands  should  go  to  his  lawful  heirs,  provided  that  he 
make  the  payments  as  stated  in  the  original  will.  Held,  that  by  the 
terms  of  the  will  and  codicil,  the  son  took  the  fee  according  to  the  rule 
in  Shelley's  case. 

8.  Parties— Action  at  Law  for  Fraud  and  Deceit  in  the  Purchase  of 
Land. — A  person  who  has  been  defrauded  of  his  lands  can  not  be  de- 
nied his  right  of  action  in  a  suit  to  recover  damages  for  the  consequences 
of  a  fraud  practiced  upon  him  simply  because  the  legal  title  to  the  land 
was  not  in  him  at  the  time  the  defendant  purchased  it. 

Action  in  Case,  for  fraud  and  deceit.  Appeal  from  the  Circuit  Court 
of  Pike  County;  the  Hon.  Thomas  N.  Mehan,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1809.  Affirmed.  Opinion  filled 
February  27,  1900. 

Matthews  &  Grigsby,  attorneys  for  appellant  K.  T. 
Hicks. 

W.  L.  Coley,  attorney  for  appellant  W.  F.  Hess. 

William  Mumford  and  Hugh  Johnston,  attorneys  for 
appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  $1,200  recovered  by 
appellee  against  appellants  in  an  action  on  the  case  charging 
them  with  fraud  and  deceit  in  the  purchase  of  120  acres  of 
land  which  had  been  devised  to  appellee  by  his  father. 

A  reversal  is  urged  upon  the  following  grounds : 

1.    The  legal  title  to  the  land  in  question  not  being  in 
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appellee  at  the  time  it  was  purchased,  he  had  no  right  of 
action  at  law  against  appellants. 

2.  The  court  erred  in  admitting  in  evidence  the  will  and 
codicil  of  appellee's  father,  Jacob  Deemer,  unaccompanied 
by  an  order  from  the  County  Court  showing  the  same  had 
been  admitted  to  probate. 

3.  The  court  erred  in  instructing  the  jury  that  appellee 
took  a  fee  simple  estate  in  the  land  by  virtue  of  the  will. 

4.  The  evidence  did  not  support  the  verdict. 

The  evidence  in  the  record  shows  that  in  January,  1894, 
Jacob  Deemer  died,  leaving  a  large  quantity  of  land,  sev- 
eral children  and  a  will.  By  the  second  clause  in  the  will, 
he  devised  to  his  "  son,  William  Deemer,  and  his  lawful 
heirs,"  120  acres  of  farm  land,  worth  $6,000  or  $7,000, 
charged  with  several  small  bequestsamountingto  $450.  A 
few  days  before  he  died  he  executed  a  codicil  to  the  will, 
which  provided  that  William  should  have  the  use  and  con- 
trol of  the  land  "  during  his  lifetime  only,  and  that  at  his 
death  said  lands  shall  go  to  his  lawful  heirs,  provided  that 
he  makes  the  payments  as  stated  in  the  original  will." 
Appellee  is  without  education  and  of  rather  weak  intellect. 
At  the  time  of  his  father's  death  there  were  unsatisfied 
judgments  against  him  and  one  Fisher,  aggregating  nearly 
$2,000.  Hearing  that  an  effort  would  be  made  to  obtain 
satisfaction  of  the  judgments  out  of  his  inheritance,  he 
executed  a  deed  to  his  brother,  Wesley  Deemer,  with  an 
agreement,  as  he  claims,  that  his  brother  would  pay  off  the 
judgments,  and  on  being  repaid  should  re-convey  the  land 
to  appellee's  wife.  Appellee  continued  in  possession  of  the 
land  and  Wesley  did  not  pay  any  of  the  judgments.  Bills  in 
chancery  were  filed  in  the  Circuit  Court  to  set  aside  the 
deed  so  that  the  land  could  be  sold  on  execution  from  the 
judgments.  Appellee  consulted  appellant  Hess,  a  lawyer 
living  in  the  adjacent  village  of  Pearl,  and  through  Hess  a 
trade  was  effected  with  appellant  Hicks.  The  result  of  the 
negotiations  with  Hicks  was  a  conveyance  of  the  land  from 
Wesley  Deemer  to  Hicks  in  consideration  of  Hicks  paying 
off  the  judgments,  the  small  bequests  charged  in  the  will 
\qu.  lxxxvii  » 
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against  the  land  and  $1,000  in  cash  for  appellee.  Hicks 
paid  in  all  about  $3,000,  and  immediately  conveyed  the  land 
to  a  third  party  for  an  expressed  consideration  of  $7,200, 
but  for  an  actual  consideration,  as  it  is  claimed  by  appel- 
lants, of  $5,400. 

The  frictional  question  upon  the  trial  was  whether  the 
appellants  were  guilty  of  fraud  and  deceit  in  procuring  the 
interest  of  appellee  in  the  land  for  an  amount  far  below  its 
actual  value,  with  the  belief  resting  upon  appellee's  mind 
that  the  will  of  his  father  gave  him  less  than  a  fee  simple 
estate. 

We  can  not  agree  with  counsel  that  appellee  had  no 
right  of  action  of^law  against  appellants  because  the  legal 
title  to  the  land  was  not  in  him  at  the  time  Hicks  pur- 
chased. This  was  not  a  suit  to  cancel  the  deed  to  Hicks,  or 
to  anywise  call  in  question  the  title  obtained  by  him  or  his 
grantee.  It  was  a  suit  to  recover  damages  for  the  conse- 
quences of  a  fraud  practiced  upon  the  injured  party. 

Although  the  rights  of  appellee  in  the  property  after  his 
conveyance  to  his  brother  were  purely  equitable,  he  had 
such  an  interest  as  to  entitle  him  to  ask  a  court  of  law.  in 
an  action  on  the  case,  to  determine  the  damages  sustained 
by  him  in  the  fraudulent  transaction  which  deprived  him 
of  it. 

A  defendant  having  demurred  to  a  declaration  which  sets 
up  in  detail  the  plaintiff's  cause  of  action,  is  in  no  position 
to  urge  that  the  remedy  of  the  plaintiff  is  in  equity  and  not 
at  law  after  filing  pleas  at  bar.  Such  is  the  position  of 
appellants  in  this  case.  Having  pleaded  to  the  merits  and 
gone  to  trial,  they  can  not  now  urge  objections  to  the  juris- 
diction of  the  court. 

To  the  contention  that  the  court  erred  in  allowing  the 
will  of  Jacob  Deemer  to  go  to  the  jury  because  no  order  of 
the  County  Court  admitting  it  to  probate  accompanied  the 
will,  it  is  sufficient  to  say  that  specific  objection  was  not 
made  at  the  time  the  will  was  offered  in  evidence. 

The  court  correctly  instructed  the  jury  that  William 
Deemer,  by  virtue  of  his  father's  will,  became  the  owner  of 
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the  land  in  fee  and  properly  refused  to  instruct  them  that 
by  the  codicil  he  became  vested  in  a  life  estate  only.  By 
the  terms  of  the  will  and  codicil  he  took  the  fee  according 
to  the  rule  in  Shelley's  case.  Baker  et  al.  v.  Scott,  62  111.  86; 
Brislain  v.  Wilson  et  al.,  63  111.  173;  Wicher  et  al.  v.  Ray, 
lid  111.  472. 

A  careful  examination  of  the  evidence  in  the  record  sat- 
isfies us  that  the  negotiations  were  carried  on  with  the 
belief  resting  upon  the  mind  of  appellee  that  the  will  of  his 
father  gave  him  only  a  life  estate  in  the  land;  and  in  this 
belief  he  concluded  the  negotiations. 

His  consent  to  the  trade  was  given  under  the  belief  that 
on  his  death  the  land  would  go  to  his  children,  notwith- 
standing his  deed  to  Wesley  Deemer  and  the  deed  of  Wesley 
Deemer  to  Hicks.  The  mere  fact  that  he  made  the  trade 
under  such  mistaken  belief  of  his  rights  and  for  a  consider- 
ation far  below  the  actual  value  of  the  land  would  not 
entitle  appellee  to  recover,  of  course.  To  render  appellants 
liable  it  ipust  appear  that  they  were,  in  some  manner,  instru- 
mental in  increasing  that  belief  in  appellee,  or  in  confirming 
it  after  they  found  he  had  it.  If  the  testimony  of  appellee 
is  true,  then  Hess  is,  perhaps,  more  responsible  than  any 
other  person  for  appellee's  having  such  belief.  He  testified 
that  he  sought  the  advice  of  Hess  when  he  heard  judgment 
creditors  were  about  to  levy  executions  on  the  land;  that  he 
employed  him  as  an  attorney  to  look  into  the  matter  and 
examine  the  will;  that  Hess  made  such  examination  and 
advised  him  that  all  the  interest  that  could  be  sold  on  exe- 
cution was  a  life  estate,  and  that  his  children  would  have 
the  land  in  the  end.  He  further  testified  that  he  had  numer- 
ous conversations  with  Hess  when  the  trade  with  Hicks 
was  under  consideration,  in  which  Hess  told  him  that  he 
had  but  a  life  estate  and  that  at  the  time  the  trade  was  con- 
summated, it  was  distinctly  stated  that  appellee  was  selling 
only  a  life  estate.  He  was  squarely  contradicted  by  Hess; 
but  it  was  the  peculiar  province  of  the  jury,  in  the  conflict, 
to  say  where  the  truth  was.  We  are  not  inclined  to  say 
that  they  should  have  believed  Hess  and  not  appellee. 
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What  fraud  attached  to  Hicks  sufficient  to  render  him 
liable? 

By  his  own  testimony,  Hess  was  employed  by  him  as 
agent  to  purchase  the  land.  Hess  seems  to  have  acted  in 
the  dual  capacity  of  legal  adviser  for  appellee  and  purchas- 
ing agent  for  Hicks.  It  does  not  appear  that  Hicks  should 
enjoy  the  fruits  of  the  fraud  and  deceit  of  his  agent  without 
being  liable,  in  some  measure,  to  the  party  defrauded.  In 
addition  to  that,  there  is  the  testimony  of  appellee  that  on 
the  night  when  the  trade  was  concluded  he  stated  to  Hicks 
and  others  present  that  the  sale  included  his  life  estate  only, 
and  to  that  Hicks  assented. 

When  we  consider  the  limited  mental  capacity  of  appel- 
lee, the  failure  of  Hess  to  correctly  inform  him  that  he  took 
a  fee  simple  estate  in  the  land  under  the  will,  the  reliance 
of  appellee  upon  the  advice  of  Hess  as  a  lawyer,  the  fact 
that  Hess  engineered  the  trade  as  an  agent  of  Hicks  and 
that  Hicks  must  have  known,  at  the  time  the  trade  was  con- 
cluded, that  appellee  had  been  overreached,  we  feel  that 
justice  requires  the  affirmance  of  the  judgment.  Judgment 
affirmed. 


Prentiss  D.  Cheney  v.  N.  D.  Ricks  et  al. 

1.  Tenants  in  Common— Liability  for  Rents.— In  the  absence  of 
fraud  and  want  of  ordinary  diligence,  the  accounting  of  rents  between 
tenants  in  common  should  be  upon  the  basis  of  the  rents  actually 
received. 

2.  Same— The  Theory  of  Liability  for  Rents.—  The  theory  of  the  lia- 
bility of  tenants  in  common  for  rente,  proceeds  upon  the  fact  of  a  cer- 
tain fiduciary  relation  imposed  upon  the  parties  where  one  or  more  of 
the  tenants  in  common  assume  to  represent  all  the  interests  by  posses- 
sion, and  this  partakes  of  a  mixed  aspect  in  legal  contemplation;  and 
where,  in  the  absence  of  fraud  and  want  of  ordinary  diligence,  it  may 
be  presumed  that  those  accepting  the  liability  will,  by  acting  in  their  own 
interests,  enhance  that  of  the  others. 

8.  Interest— Must  Be  Claimed  in  the  Court  Below.— A  claim  for 
interest  upon  the  amount  of  rents  claimed  to  be  due  to  a  tenant  in  com- 
mon in  a  partition  suit  must  be  made  in  the  court  below.  It  can  not  be 
raised  for  the  first  time  in  the  Appellate  Court. 
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Partition.— Appeal  from  the  Circuit  Court  of  Christian  County;  tl  e 
Hon.  William  M.  Farmer.  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1899.    Affirmed.    Opinion  filed  February  27,  1900. 

Frank  P.  Dbknnan,  attorney  for  appellant. 

Provine  &  Provine  and  James  B.  Ricks,  attorneys  for 
appellees. 

Mr.  Presiding  Justice  Wrioht  delivered  the  opinion  of 
the  court. 

This  was  originally  a  bill  in  partition  by  appellees  against 
appellant;  and  an  appeal  having  been  taken  from  the  origi- 
nal decree  of  partition  to  the  Supreme  Court,  that  branch 
of  the  case  was  there  determined  and  is  reported  as  Cheney 
v.  Ricks,  163  111.  533;  another  and  different  feature  of  the 
matter  also  appears  in  Cheney  v.  Tesse,  108  111.  473.  By 
inspection  of  the  opinions  there  found  much  of  the  nature 
and  history  of  this  case  may  be  learned. 

In  accordance  with  the  decision  of  the  Supreme  Court,, 
on  August  22,  1898,  the  decree  confirming  the  report  of  the 
commissioners  in  partition  was  entered,  bj'  which  three-fifths 
of  the  real  estate  in  controversy  was  set  off  in  severalty  to 
appellant,  and  the  remaining  two-fifths  jointly  to  appellees 
George  E.  Maxon  and  William  M.  Provine,  and  the  cause 
referred  to  a  master  in  chancery  to  state  an  account  of  rents 
and  profits,  with  proper  allowances  and  deductions,  between 
the  parties  relative  to  such  real  estate.  The  master  reported 
the  evidence  and  his  findings  to  the  court  after  overruling 
objections  to  it,  where  appellant  preserved  exceptions  to 
the  report  which  the  court  on  final  hearing  overruled, 
approved  the  report  and  granted  a  decree  accordingly  in 
favor  of  appellant  against  appellees  Maxon  and  Provine  for 
81,817.23  as  in  excess  of  their  share  of  the  rents  and  profits. 
From  this  decree  appellant  appeals  to  this  court  and  seeks 
its  reversal,  urging  mainly  that  the  method  by  which  the 
account  was  rendered  by  the  master  was  erroneous  and 
that  appellees  should  have  been  held  to  account  for  the 
reasonable  rental  value  of  the  actual  rents  received. 
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It  appears  that  appellees  Maxon  and  Provine  by  pur- 
chase, and  appellant  by  descent,  were  tenants  in  common 
of  this  land,  some  5,481.28  acres,  from  March  10,  1895,  to 
August  22,  1898;  and  that  during  the  period  appellant 
received  one  half,  and  appellees  Maxon  and  Provine  the  rent 
from  the  other  half,  so  that  upon  setting  ofF  three-fifths  of 
the  land  to  appellant,  appellees  became  liable  to  account  to 
him  for  the  difference  in  what  they  took  and  used  in  greater 
proportion  than  their  interest.  Wooley  v.  Schrader,  116 
111.  29.  Thus  they  would  be  liable  to  appellant  for  one- 
tenth  of  the  benefits  derived. 

At  this  point  appellant  insists  that  the  measure  of  that 
benefit,  in  any  event,  is  the  fair  rental  value  of  the  land, 
during  the  period,  and  has  directed  his  proof  and  argument 
chiefly  along  that  line;  while  the  appellees  reply  that  inas- 
much as  they  rented  the  lands  out,  which  in  fact  they  did, 
they  should  only  be  charged  with  rent  actually  received. 
The  cases  of  Holderman  v.  Graham,  61  HI.  364;  Mahoney 
v.  Mahoney,  65  111.  406;  Chambers  v.  Jones,  72  111.  275; 
Groves  v.  Miles,  85  111.  85;  Wooley  v.  Schrader,  supra; 
Angelo  v.  Angelo,  146  111.  629  and  McParland  v.  Larkin, 
155  111.  84,  are  cited  in  the  support  of  appellant's  con- 
tention. Separate  discussion  of  each  of  these  cases  seems 
unnecessary.  Suffice  it  to  say  that  they  announce  the 
law  as  it  is  now  understood  in  this  State  upon  the 
principles  involved;  but  in  neither  instance  can  this  court 
determine  from  the  reasoning  and  language  of  those 
opinions  that  it  was  intended  to  decide,  that  where  a 
co-tenant  had  received  specific  rent  for  the  use  and  occu- 
pation of  the  estate  in  greater  proportion  than  his  interest 
he  should  nevertheless  be  held  to  account  to  other  co-tenants 
for  the  reasonable  rental  value  of  the  estate.  Indeed,  that 
case  does  not  seem  to  have  been  considered  in  the  authorities 
mentioned.  On  the  other  hand  there  are  cogent  reasons 
against  the  position  taken  by  appellant  why,  in  the  absence 
of  fraud  and  want  of  ordinary  diligence,  the  accounting 
should  be  had  of  rents  actually  received  where  this  question 
arises.  It  is  well  established  that  the  theory  of  liability  in 
such  a  case  does  not  proceed  upon  the  existence  of  a  promise, 
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express  or  implied,  for  the  appropriate  remedy  on  that 
score  is  denied.  Crow  v.  Mark,  52  111.  332.  It  rather  pro- 
ceeds upon  the  fact  of  a  certain  fiduciary  relation  imposed 
upon  the  parties  where  one  or  more  of  the  tenants  in  com- 
mon assume  to  represent  all  the  interests  by  possession, 
which  partakes  of  a  mixed  aspect  in  legal  contemplation; 
and  where,  in  the  absence  of  fraud  and  want  of  ordinary 
diligence,  it  may  be  presumed  those  accepting  the  liability 
will,  by  acting  to  their  own  benefit,  enhance  that  of  the 
other  interests.  This  question,  though  it  may  appear  new 
as  applied  to  tenants  in  common,  is  well  settled  in  other  rela- 
tions partaking  somewhat  of  the  features  of  the  case  in  hand. 
In  Moshier  v.  Norton,  100  111.  (>3,  and  McDole  v.  McDole, 
39  111.  App.  274,  it  was  held  that  a  mortgagee  in  possession 
and  a  tenant  per  autre  vie  in  possession  are  ordinarily  held 
only  to  account  for  actual  receipts,  in  the  absence  of  gross 
negligence  and  want  of  reasonable  diligence;  and  not  for 
the  reasonable  rental  value  of  the  lands;  and  so  far  as  these 
cases  touch  that  of  the  tenant  in  common  in  possession,  and 
to  the  present  case  they  seem  most  applicable,  the  rule 
should  be  of  equal  force  and  justness.  Again,  in  the  case 
of  Payson  v.  Ross,  77  111.  App.  635,  it  is  of  considerable 
weight  that  the  same  rule  was  adopted  in  making  the 
account  there  decreed,  which  it  seems  was  recognized  to  be 
the  true  measure  in  a  controversy  similar  to  that  under  dis- 
cussion. There  is  no  evidence  in  this  case  of  willful  default, 
gross  neglect  or  any  want  of  ordinary  diligence  on  the  part 
of  Maxon  and  Provine  in  securing  proper  benefits  of  the 
use  of  this  land,  and  the  court  can  not  escape  the  conclu- 
sion that  they  were  properly  oharged  in  the  decree  with 
the  amount  of  the  rents  actually  received.  The  principle 
is  well  sustained  in  its  application  to  the  facts  in  the  case 
presented,  and  can  work  no  hardship  upon  appellant;  to 
require  appellees  to  account  for  the  rental  value  of  the 
estate  held  by  them,  if  that  should  exceed  the  rents  received, 
would,  in  the  absence  of  proof  of  willful  default,  gross  neg- 
ligence or  want  of  ordinary  diligence,  be  harsh  upon  them, 
and  not  warranted  by  the  evidence.  The  decree  in  that 
regard  is  faultless. 
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The  other  contention  of  appellant  against  the  decree 
relates  to  the  method  of  stating  the  account  adopted  by  the 
master  and  approved  by  the  court;  and  first  it  is  here  insisted 
that  in  such  accounting  interest  should  have  been  allowed 
appellant  on  the  sum  so  found  due  him.  The  question  con- 
cerning interest  is  for  the  first  time  raised  in  this  court, 
and,  as  frequently  held  in  similar  circumstances,  for  that 
reason  we  must  decline  to  pass  an  opinion  upon  the  merits 
of  that  insistence.  So  far  as  it  is  perirfitted  to  be  discovered 
from  the  abstract  of  the  record,  no  claim  for  such  interest 
was  made  in  the  trial  court. 

It  appears  that  in  setting  off  these  lands  some  seven 
hundred  acres  which  had  been  held  by  Maxon  and  Pro  vine 
bicame  the  property  of  appellant^and  that  in  like  manner 
one  hundred  and  twenty  acres  which  had  been  held  by  appel- 
lant was  set  off  to  Maxon  and  Provine;  and  it  is  contended 
by  appellant  that  the  accounting  should  have  been  made  to 
embrace  transactions  touching  these  portions  only.  But 
we  think  this  point  also  without  force.  Previous  to  the 
decree  confirming  the  report  of  the  commissioners,  the 
interests  were  undivided  and  it  could  not  without  judicial 
determination  have  been  said  that  appellant  was  entitled 
to  the  possession,  exclusive  of  any  specific  tract  of  the  land. 
Appellees  were  entitled  to  take  and  use  in  proportion  to 
their  interests  in  the  whole  body  of  land;  but  as  they  took 
and  used  more  than  that  proportion,  they  are  liable  to 
account  for  the  excess,  and  that  must  be  determined  with 
reference  to  the  tract  occupied  and  the  whole,  and  all  the 
interests,  and  not  to  any  exclusive  interest  in  a  portion.  In 
taking  this  account  the  decree  confirming  the  report  of  the 
commissioners  gave  appellant  no  rights  of  account  which 
he  did  not  have  before. 

Concerning  the  method  pursued  by  the  master  to  obtain 
this  account  it  seems  that  he  required  the  parties  in  the  first 
instance  to  strike  off,  their  own  accounts  and  submit  them 
to  him.  That  of  appellees  Maxon  and  Provine,  it  appears, 
was  partly  prepared  by  a  clerk,  to  which  exception  was 
taken  by  appellant.    The  account  was  testified  to  be  cor- 
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rect,  and  we  can  see  no  reason  why  the  intervention  of  cler- 
ical services  in  the  tabulation  should  avoid  it.  It  further 
appears  that  no  item  of  appellees'  account  as  rendered,  was 
disputed  by  any  evidence  offered,  except  the  claim  of  Maxon 
to  commissioners  for  services  in  and  about  the  collection  of 
the  rent,  which  claim  was  rejected  by  the  master;  and  that 
action  of  the  master  is  recognized  by  appellees  as  proper. 
So  far  as  can  be  seen  this  mode  of  accounting  was  regular. 
Patterson  v.  Johnson,  113  111.  559;  and  there  is  no  doubt 
from  the  evidence  that  it  resulted  in  an  equitable  and  just 
determination  of  the  true  amount  due  to  the  appellant  from 
Maxon  and  Provine  for  the  enjoyment  of  a  greater  propor- 
tion of  the  common  estate  than  their  interests.  Most  of  the 
rents  received  by  appellees  were  in  grain  which  they  held, 
making  gain,  the  total  rents  and  profits  received  being 
$21,015.06.  This  was  charged  against  them  and  they 
received  credit  for  all  taxes  during  the  period  paid  upon 
land  and  grain,  insurance  premiums  on  the  property  insured, 
labor  in  and  about  caring  for  the  grain,  received  as  rent,  for 
its  protection  and  preservation,  marketing  it  and  for  cer- 
tain seeds,  such  credits  amounting  in  all  to  $2,842.73,  leav- 
ing a  balance,  being  the  net  rents  and  profits,  of  $18,172.33, 
of  which  appellant  is  entitled  to  one-tenth,  as  stated  above. 
This  the  decree  approved.  The  court  is  unable  to  discover 
anything  in  the  proceedings,  as  complained  of,  prejudicial 
to  the  appellant;  and  therefore  the  decree  of  the  Circuit 
Court  will  be  and  is  affirmed. 


J.  Ogden  O'Hair  v.  L.  Dow  Morris. 

1.  Burden  of  Proof — Sale  of  Diseased  Animals. — Under  the  aver- 
ments of  the  declaration,  in  this  case  the  burden  of  proof  is  upon  the 
plaintiff  to  prove  that  "  the  hogs  died  of  cholera,"  and  that  the  defend- 
ant at  the  time  of  exposing  them  for  sale  knew  them  to  be  afflicted 
with  that  disease,  or  had  been  exposed  to  it 

Action  in  Case,  for  selling  diseased  animals.  Appeal  from  the  Cir- 
cuit Court  of  Edgar  County;  the  Hon.  Henry  Van  Seller,  Judge,  pre- 
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siding.    Heard  in  this  court  at  the  November  term,  1899.    Reversed 
and  remanded.    Opinion  filed  February  27,  1900. 

Dundas  &  O'Hair,  attorneys  for  appellant. 

Yan  Seller  &  Shepherd,  attorneys  for  appellee. 

Mr.  Justice  Harkkr  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  appellant  to  recover  damages 
from  appellee  for  selling  to  him  hogs  afflicted  with  hog 
cholera. 

The  declaration  charges  that  the  defendant  was  the 
owner  of  twenty-five  hogs  which  he  sold  £o  the  plaintiff; 
that  the  hogs  were  at  the  time  of  the  sale  apparently  healthy 
but  were  in  fact  afflicted  with  cholera;  that  the  defendant 
knew  the  hogs  had  been  exposed  to  that  disease  and  were 
at  the  time  afflicted  with  it,  but  sold  them  to  the  plaintiff 
as  sound  and  healthy;  that  after  the  plaintiff  had  taken  pos- 
session of  the  hogs  and  moved  them  to  his  premises  they 
died  of  cholera,  and  communicated  the  disease  to  other  of 
his  hogs,  of  which  they  likewise  died. 

An  issue  was  formed  upon  a  plea  of  "  not  guilty,"  and  a 
trial  had,  resulting  in  a  verdict  and  judgment  for  the  de- 
fendant. 

A  reversal  is  urged  because  of  the  errors  of  the  court  in 
ruling  upon  testimony,  and  in  passing  upon  instructions  to 
the  jury. 

Under  the  averments  of  the  declaration,  it  devolved  upon 
appellant  to  prove  that  the  hogs  died  of  cholera,  and  that 
appellee,  at  the  time  of  exposing  them  for  sale,  knew  them 
to  be  afflicted  with  that  disease,  or  had  been  exposed  to  it. 
There  is  no  proof  whatever  that  the  hogs  died  of  cholera. 
For  aught  that  appears  in  the  record  they  may  have  died 
of  some  other  disease. 

The  alleged  errors  of  the  court  in  ruling  upon  testimony 
do  not  relate  to  what  disease  the  hogs  died  of,  but  to  the 
knowledge  of  the  plaintiff  as  to  their  being  healthy.  By  no 
ruling  of  the  court  was  appellant  at  all  limited  in  proof  of 
what  disease  the  hogs  died. 
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Some  of  the  instructions  are  subject  to  criticism,  but  as 
no  other  verdict  than  that  rendered  could  stand  under  the 
averments  of  the  declaration  and  proofs,  the  judgment 
must  be  affirmed. 
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Lou  G.  Lurton  et  al.  v.  The  Jacksonville  Loan  &  Build-  !d98  >146 
ing  Association. 

1.  Building  and  Loan  Associations— Supplying  Omissions  in  tie 
Minutes.— It  is  competent  for  a  building  and  loan  association  to  supply 
an  omission  in  the  minutes  of  its  meetings  by  oral  testimony. 

2.  Same— Estoppel  of  its  Members. — A  person  who  becomes  a  mem- 
ber of  a  building  and  loan  association  by  making  a  successful  bid  for  a 
loan  is  estopped  from  setting  up  the  irregularity  of  the  meeting  at  which 
he  made  his  bid. 

8.  Estoppel— To  Make  the  Defense  of  Ultra  Vires. — A  party  can  not 
avail  himself  of  the  defense  of  ultra  vires,  when  the  contract  has  been 
in  good  faith  performed  by  the  corporation  and  he  has  had  the  full  bene- 
fit of  such  performance. 

Foreclosure. — Appeal  from  the  Circuit  Court  of  Morgan  County;  the 
Hon.  Robert  B.  Shirley,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1899.    Affirmed.    Opinion  filed  February  27,  1900. 

C.  Epler  and  George  L.  Merrill,  attorneys  for  appellants. 

L.  O.  Vaught,  attorney  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  appellee  to  foreclose  a  mort- 
gage executed  by  Lou  C.  Lurton,  and  William  S.  Lurton. 
her  husband,  to  secure  the  payment  of  a  promissory  note 
made  by  her  to  appellee  on  the  5th  of  June,  1 893.  The  con- 
sideration of  the  note  was  fifty-five  shares  of  building  and 
loan  stock  in  appellee,  subscribed  for  by  her  at  a  premium 
of  eighteen  per  cent,  on  which  she  received  an  advance 
payment  of  $4,510. 

The  bill  alleges  default  in  payment  of  interest,  fines,  etc., 
and  that  such  default  had  worked  a  forfeiture  of  the  inort- 
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gaged  premises.  Appellants  interposed  the  defense  of 
usury,  claiming  in  their  answer  that  appellee  was  not  a 
building  and  loan  association  within  the  intent  and  meaning 
of  the  statute,  but  a  mere  money-lending  concern,  transact- 
ing its  business  under  the  guise  of  a  building  and  loan  asso- 
ciation. They  contended  that  the  amounts  paid,  aggre- 
gating $2,500,  should  be  applied  as  credits  on  the  $4,510 
actually  received,  and  that  the  court  should  declare  the  bal- 
ance as  the  amount  due  to  appellee. 

The  cause  was  referred  to  the  master  in  chancery  to  take 
proofs  and  state  the  account.  On  the  coming  in  of  the  mas- 
ter's report  a  few  minor  charges  against  Mrs.  Lurton  were 
eliminated  and  a  decree  for  $4,661.18  and  costs  was  rendered 
by  the  court. 

Appellants  insist  upon  a  reversal  of  the  decree  because  the 
loan  contract  was  usurious.  They  rely  upon  three  points : 
First,  that  the  money  borrowed  by  Mrs.  Lurton  was  not 
offered  to  the  highest  bidder  in  an  open  meeting  of  the 
board  of  directors  and  bid  off  by  her  at  eighteen  per  cent 
premium,  but  that  the  directors  arbitrarily  fixed  the  pre- 
mium which  she  had  to  bid  in  order  to  secure  the  loan.  Sec- 
ond, that  appellee,  having  obtained  its  loaning  fund  in  part 
from  non-borrowers  by  issuing  to  them  paid-up  stock, 
thereby  ceased  to  be  a  building  and  loan  association  within 
the  intention  and  meaning  of  the  statute,  and  lost  its  right 
to  the  privileges  and  immunities  granted  by  the  statute  to 
such  associations.  Third,  that  a  stipulation  contained  in  the 
mortgage  allowing  the  association  to  pay  taxes,  insurance 
and  assessments  which  the  mortgagor  had  failed  to  pay,  and 
that  all  money  so  paid  should  become  additional  indebted- 
ness, with  interest  at  the  rate  of  eight  percent,  tainted  the 
whole  loan  contract  with  usury. 

It  appears  from  the  evidence  that  Mrs.  Lurton.  who  was 
constructing  a  dwelling  house  on  the  mortgaged  premises, 
made  application,  through  her  husband,  to  appellee,  to 
become  a  member  of  the  association,  and  for  a  loan.  At  a 
meeting  of  the  directors  on  the  20th  of  February,  1893,  a 
committee  was  appointed  to  examine  into  and  report  upon 
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the  application.  At  a  meeting  on  the  27th  of  February, 
there  was  an  informal  discussion  of  the  matter,  and  at  a 
meeting  held  on  the  6th  of  March,  the  directors  agreed  to 
loan  Mrs.  Lurton  $4,500  on  the  property,  on  condition 
that  the  house  then  under  construction  should  be  com- 
pleted according  to  certain  plans  and  specifications,  and 
turned  over  without  incumbrance,  at  a  bid  of  eighteen  per 
cent  premium.  Thereupon  Mrs.  Lurton  made  her  formal 
written  application  as  follows : 

"4,510.  Jacksonville,  III.,  March  6,  1893. 

I  hereby  apply  for  a  loan  of  forty-five  hundred  and  ten 
dollars,  net,  on  55  shares  of  stock  of  the  Jacksonville  Loan 
and  Building  Association,  at  18  per  cent  premium,  on  my 
property  situated  on  west  side  of  Webster  avenue,  in  Jack- 
sonville, III.,  valued  at— : dollars,  yearly  rental 

dollars. 

"  Lou  C.  Lurton." 

The  secretary  of  the  association  testified  that  Lurton  was 
present  at  the  regular  meeting  of  the  board  on  the  20th  of 
February  and  made  a  bid  of  the  same  premium  as  that  made 
at  the  last  sale  of  money,  which  was  eighteen  per  cent.  His 
testimony  is  not  contradicted  and  is  a  complete  refutation 
of  the  contention  that  the  directors  arbitrarily  fixed  the 
premium.  It  is  insisted  that  his  testimony,  with  the  testi- 
mony of  others  corroborating  him,  contradicts  the  minutes 
of  March  6th,  and  was,  therefore,  inadmissible.  We  think 
not.  It  merely  shows  that  had  been  done  before  that  time. 
The  record  of  January  20th  did  not  show  all  that  was  done 
at  that  meeting.  The  transactions  of  that  meeting  should 
have  been  entered  in  full,  and  properly  attested,  but  that 
was  not  essential  to  their  validity  or  proof.  It  was  entirely 
competent  to  supply  an  omission  in  the  minutes  by  oral 
testimony,  its  effect  being  merely  to  explain  or  add  to,  and 
not  to  contradict  the  recorded  minutes.  Endlich  on  Build- 
ing Associations,  Par.  184,  185. 

To  the  contention  of  appellants  that  no  bid  could  have 
been  entertained  or  acted  upon  at  the  meeting  of  February 
20th  because  at  that  time  Mrs.  Lurton  was  not  a  member  of 
the  association,  it   is  only  necessary  to  say  that   she   is 
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estopped  from  setting  up  that  irregularity.  By  the  trans- 
action she  became  a  member  of  the  association,  received  the 
money  upon  the  terms  of  her  oral  bid,  and,  up  to  the  time 
of  her  default,  recognized  the  contract  as  valid.  It  is  well 
settled  that  a  party  can  not  avail  himself  of  the  defense  of 
ultra  vires,  when  the  contract  has  been  in  good  faith  per- 
formed by  the  corporation  and  he  has  had  the  full  benefit 
of  such  performance.  Kadish  et  al.  v.  Garden  City  Equi- 
table Loan  and  Building  Association,  151  111.  531;  Freeman 
v.  Ottawa  B.  H.  &  S.  Ass'n,  114  111.  182;  Conservative  B.  & 
L.  Ass'n  v.  Cady  et  al.,  55  111.  App.  468;  Bates  v.  Equitable 
B.  &  L.  Society,  65  111.  App.  529;  Carson  City  Savings 
Bank  v.  Elevator  Co.,  90  Mich.  550;  2  Parsons  on  Contracts, 
790. 

We  see  nothing  in  the  evidence  to  justify  the  contention 
that  appellee  has  forfeited  its  rights  as  a  building  and  loan 
association.  A  few  of  the  members  did  make  payments  for 
stock  in  advance  and  not  periodically,  as  provided  by  the 
laws  of  the  association.  But  we  are  unable  to  see  how  any 
member  was  prejudiced  thereby;  and  if  they  were,  appel- 
lants, under  the  authorities  above  cited,  could  not  urge  that 
as  a  defense. 

We  do  not  think  the  stipulation  in  the  mortgage  allow- 
ing appellee  to  pay  for  taxes,  assessments  and  insurance 
which  the  mortgagor  had  failed  to  pay,  and  that  all  money 
so  paid  should  be  added  to  the  debt  and  bear  interest  at  the 
rate  of  eight  per  cent,  tainted  the  entire  contract  with  usury. 
The  court  refused  to  allow  any  interest  whatever  on  those 
items,  but  refused  to  carry  the  usury  defense  farther. 
We  approve  the  action  of  the  Circuit  Court  in  that  regard. 

Neither  one  of  the  contentions  urged  by  appellants  is 
supported  by  the  record.    Decree  affirmed. 
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Shepard  B.  Betser  y.  Elizabeth  Betser. 

1.  Waiver— Of  a  Demurrer  by  Pleading.— By  pleading  to  the  dec- 
laration a  demurrer  thereto  is  waived. 

2.  Error — When  it  Becomes  Harmless, — Where  a  defendant  upon 
the  trial  has  the  benefit  in  evidence  under  the  general  issue  of  the 
matters  contained  in  a  special  plea,  the  error  in  wrongfully  sustaining  a 
demurrer  thereto,  becomes  harmless  by  subsequent  proceedings  in  the 
case. 

3.  Instructions— Erroneous,  When  Not  Reversible  Error. — An  in- 
struction submitting  to  the  jury  the  right  to  determine  what  are  the 
material  issues  in  the  case,  is  erroneous,  but  is  not  reversible  error  if  the 
court  can  see  that  it  did  no  harm. 

4.  Appellate  Court  Practice—  When  a  Judgment  Will  Not  be  Dis- 
turbed.— Where  no  prejudicial  errors  appear  to  have  occurred  in  the 
admission  or  rejection  of  evidence  or  instructions  of  the  court,  and  the 
evidence  of  the  successful  party,  standing  alone  in  the  record,  will  sup- 
port his  verdict,  an  appellate  tribunal  will  not  disturb  it  on  the  ground 
that  it  is  not  supported  by  the  evidence. 

5.  Husband  and  Wipe— Right  of  the  Wife  to  Maintain  an  Action 
Against  a  Third  Person  for  the  Alienation  of  Vie  Affections  of  her  Hus- 
band.— Whatever  may  have  been  the  right  of  the  wife  in  this  regard  at 
common  law,  under  the  legislation  of  this  State  she  may  maintain  an 
action  for  the  alienation  of  her  husband's  affections  and  causing  a  sepa- 
ration between  them. 

6.  Same — Agreements  to  Live  Apart.— A  written  agreement  between 
husband  and  wife  by  which,  in  consideration  of  $3,000  in  property 
and  (100  in  cash  paid  to  her,  she  assumes  to  release  her  marital  rights 
with  her  husband,  and  in  which  a  separation  and  living  apart  are  pro- 
vided for,  is  wholly  futile  as  a  defense  to  an  action  for  alienating  the 
husband's  affections,  and  can  not  affect  the  right  of  either  to  demand  a 
return  to  cohabitation. 

Action  for  Alienating  a  Husband's  Affections.- Appeal  from  the 
Circuit  Court  of  McLean  County;  the  Hon.  John  H.  Mopfett,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1899.  Affirmed. 
Opinion  filed  February  27,  1900. 

Tipton  &  Tipton,  E.  O'Connell  and  Fifer  &  Barry, 
attorneys  for  appellant. 

Welty  &  Sterling  and  John  E.  &  Mayne  Pollock, 
attorneys  for  appellee. 
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Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

This  suit  is  an  action  on  the  case  brought  by  appellee 
against  appellant  to  recover  damages  for  the  malicious  and 
wrongful  interference  with  her  marital  relations  with  her 
husband,  William  L.  Betser,  for  alienating  his  affections  and 
causing  him  to  abandon  her.  A  demurrer  was  interposed  to 
the  declaration  which  the  court  at  first  sustained,  but  after 
amendment  it  was  overruled,  and  the  defendant  pleaded 
three  pleas :  first,  the  general  issue;  second,  a  written  agree- 
ment between  husband  and  wife,  by  which,  in  consideration 
of  $3,000  in  property  and  $100  in  cash  paid  to  the  wife,  she 
assumed  to  release  her  marital  rights  with  her. husband,  and 
in  which  a  separation  and  living  apart  was  declared;  and 
third,  the  pendency  of  a  suit  between  appellant  as  plaintiff 
and  the  brother  of  appellee  as  defendant,  that  was  to  have 
been  dismissed  as  part  of  the  settlement  between  husband  and 
wife  and  was  not,  to  which  second  and  third  pleas  the  court 
sustained  a  demurrer.  A  trial  by  jury  ensued,  resulting  in 
a  verdict  against  appellant  for  $3,700,  upon  which,  after 
overruling  appellant's  motion  for  a  new  trial,  the  court 
gave  judgment,  to  reverse  which  this  appeal  was  taken. 
To  effect  a  reversal  of  the  judgment  appellant  has  assigned 
and  urged  upon  our  attention  in  his  argument  numerous 
alleged  errors  of  the  court,  which  may  be  comprehensively 
stated  :  first,  the  court  erred  in  overruling  demurrer  to  dec- 
laration, and  sustaining  demurrer  to  pleas;  second,  in  the 
admission  and  rejection  of  evidence;  third,  misdirected  and 
refused  proper  instructions  to  the  jury;  and  fourth,  in 
overruling  the  motion  for  a  new  trial  and  rendering  judg- 
ment. 

By  pleading  to  the  declaration  the  demurrer  thereto  was 
waived,  which  relieves  us  of  the  consideration  of  that  assign- 
ment of  error.  Appellant,  upon  the  trial,  had  the  benefit  in 
evidence  under  the  general  issue  of  the  matters  contained 
in  the  second  plea,  and  hence  if  it  was  error  to  sustain  the 
demurrer  thereto,  it  became  harmless  by  subsequent  pro- 
ceedings in  the  case,  and  it  is  obvious  the  third  plea  pre- 
sented no  defense  whatever. 
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Upon  examination  we  find  no  adverse  prejudicial  ruling 
of  the  court  against  appellant  upon  the  admission  or  rejec- 
tion of  evidence.  The  instructions  were  voluminous  and 
full.  Many  complaints  and  criticisms  are  made  against 
them.  It  would  extend  this  opinion  to  unreasonable 
length  to  take  up  and  discuss  each  point  separately,  which 
we  are  not  inclined  to  do.  We  have  considered  these  points 
and  upon  examination  we  are  of  the  opinion  that  the 
instructions,  as  a  whole,  present  the  law  of  the  case  as  fairly 
as  the  rights  of  the  appellant,  and  the  issue  being  tried, 
demanded.  It  would  be  unusual  if  among  so  many  instruc- 
tions, appellant  having  offered  sixty-four,  the  court  did  not 
make  some  mistakes,  but  we  find  no  prejudicial  error  in  this 
respect,  and  all  that  was  proper  in  the  refused,  was  contained 
in  the  instructions  given.  It  is  complained  specially  that 
the  court  submitted  to  the  jury  to  determine  what  were  the 
material  issues  in  the  case,  and  while  this  sort  of  instruc- 
tion is  improper  and  erroneous,  yet  it  will  not  always 
reverse  if  the  court  can  see  it  did  no  harm.  Here  the 
jury  could  not  have  been  misled,  for  there  was  but  one 
material  issue  of  fact.  While  the  evidence  was  conflicting 
upon  the  question  whether  appellant  wrongfully  and  mali- 
ciously caused  his  brother,  William  L.  Betsor,  to  abandon 
his  wife,  which  was  the  issue  tried  by  the  jury,  we  feel 
compelled  to  accept  the  verdict  of  the  jury  and  the  approval 
of  the  trial  judge,  who  heard  and  saw  the  witnesses,  as 
decisive  of  this  question.  Where  no  prejudicial  errors  have 
occurred  in  the  admission  or  rejection*  of  evidence  or 
instructions  of  the  court,  and  the  evidence  of  the  party  to 
whom  the  verdict  was  given,  standing  alone  in  the  record, 
will  support  such  verdict,  and  we  think  the  evidence  of  the 
appellee  does  this,  an  appellate  tribunal  will  not  disturb  the 
verdict  on  the  ground  it  is  not  supported  by  the  evidence. 
The  decisions  upon  this  point  are  so  numerous  and  familiar 
as  to  supersede  the  necessity  of  citing  them. 

It  is  urged  by  counsel  for  appellant  that  a  wife  can  not 
maintain  an  action  against  a  third  person  for  the  alienation 
of  the  affections  of  her  husband  and  the  consequent  loss  of 
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his  society  at  common  law  or  under  the  statute.  This  court 
is  committed  to  a  different  ruling.  In  Huling  v.  Huling, 
32  111.  App.  522,  it  was  said  :  "  Whatever  may  have  been 
the  right  of  the  wife  in  this  regard  at  common  law,  there  is 
no  doubt,  under  the  legislation  of  this  State,  she  may  main- 
tain the  action,"  citing  Bassett  v.  Bassett,  20  111.  App.  543. 
We  are  satisfied  with  this  declaration  of  the  law  applicable 
to  the  rights  of  a  married  woman,  and  believe  the  reasoning 
upon  which  it  is  based  is  sound  and  consistent  with  the 
causes  that  led  to  the  adoption  of  the  legislation  in  that 
regard. 

In  respect  to  the  contention  of  appellant  that  the  right 
of  the  wife  to  maintain  an  action  for  the  alienation  of  her 
husband,  and  causing  a  separation  between  them,  must  be 
based  upon  a  property  right,  we  dissent.  While  some 
respectable  authorities  may  be  found  in  support  of  this  posi- 
tion, in  the  absence  of  specific  and  binding  authority  in  this 
State,  and  none  has  been  cited,  and  we  are  aware  of  none, 
we  are  unwilling  to  follow  or  adopt  them.  While  it  is  true 
that  at  common  law  and  under  our  statute,  marriage  is 
regarded  as  a  civil  contract,  yet  we  know  that  it  is  entirely 
sui  generis,  and  is  called  a  civil  contract  doubtless  to  distin- 
guish it  from  the  nature  of  a  sacrament  attributed  to  it  by 
certain  establishments  or  jurisdictions.  Unlike  contracts 
relative  to  property  rights,  for  reasons  of  public  policy,  it 
can  not  be  changed  or  dissolved  by  the  consent  of  the  con- 
tracting parties.  It  is  more  a  relation  of  the  parties  to  each 
other,  and  to  the- State,  than  it  is  to  a  contract.  To  assume 
such  relation  with  more  than  one  person  during  the  same 
period  of  time  is  criminal.  Any  contract  of  the  parties 
made  during  the  existence  of  the  marriage,  intended  to 
affect  the  status  person  cb,  or  relation  of  the  husband  and 
wife,  sometimes  called  the  consortium,  aside  from  mere 
property  rights,  in  the  interest  of  public  policy  and  the 
good  morals  of  society,  is  in  our  opinion  absolutely  void, 
and  incapable  of  enforcement,  or  of  sustaining  or  defeating 
any  right  or  cause  of  action  whatever,  whether  of  the  person 
concerned  or  of  third  parties.    Married  parties  can  not  do 
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what  the  law  forbids  to  be  done  on  their  agreement,  namely, 
so  to  live  in  separation  as  to  cut  off  the  unforfeited  right  of 
either  to  demand  a  return  to  cohabitation;  hence  such 
separations  are,  as  to  the  mere  question  of  living  apart,  con- 
trary to  the  law  and  its  policy,  and  void.  Bishop  on  Marriage 
and  Divorce,  Vol.  1,  Sec.  1268.  The  agreement  between 
appellee  and  her  husband  under  which  they  lived  apart,  and 
by  which  she  received  $3,000  in  property  and  $100  in  cash,  is 
therefore  wholly  futile  as  a  defense  to  the  action  for  alien- 
ating the  husband's  affections  and  causing  him  to  abandon 
the  wife,  for  the  reason  that  it  could  not  affect  the  right  of 
either  to  demand  a  return  to  cohabitation.  Such  contract 
was  not  and  could  not  be  a  satisfaction  of  the  right  of  the 
wife  to  make  demand  upon  her  husband  for  that  which  the 
marriage  relation  is  primarily  instituted  and  maintained 
among  members  of  civilized  society,  and  therefore  could  not 
be  a  satisfaction  for  her  demand  against  appellant  for  a 
wrongful  estrangement  of  the  husband,  whereby  the  con- 
sortium of  the  husband  was  lost  to  her.  The  exclusion  of 
the  greater,  in  which  the  less  is  contained,  mathematically 
excludes  the  less.  Legally  speaking  the  marriage  relation 
is  incapable  of  extinguishment  save  by  death  or  divorce, 
although  it  may  be  impaired  by  the  wrongful  alienation  of 
one  of  the  parties.  Actions  of  this  nature  by  the  wife  are 
unusual.  They  are  generally  brought  by  the  husband  for 
the  alienation  of  the  wife,  and  the  husband's  right  to  main- 
tain such  an  action  is  unquestioned.  No  reason  is  perceived 
why  the  principles  governing  such  actions  should  be  differ- 
ent in  this  case.  They  are  the  same,  and  none  other.  The 
declaration  named  the  husband  as  Louis  Betzer,  while  the 
evidence  showed  his  proper  name  is  William  L.  Betser. 
Appellant  claims  this  a  fatal  variance.  The  evidence  shows 
he  was  also  called  Louis  Betser.    There  was  no  variance. 

Finding  no  reversible  error  in  the  record  and  proceedings 
of  the  Circuit  Court,  its  judgment  will  be  affirmed. 
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Thomas  H.  Bradley,  Adm'r,  etc.,  t.  Effle  Gardner. 

1 .  Harmless  Error— Declarations  of  Deceased  Persons.  — In  an  action 
against  an  administrator  to  recover  the  value  of  services  rendered  for  a 
deceased  person  it  is  error  to  admit  in  evidence  declarations  of  the 
deceased,  made  shortly  prior  to  her  death,  as  to  her  intentions  in  leav- 
ing a  portion  of  her  property  to  the  plaintiff.  Such  matter  is  foreign  to 
the  inquiry,  but  in  this  case  the  court  does  not  think  that  it  is  so  seri- 
ously prejudicial  as  to  call  for  a  reversal  of  the  judgment 

3.  Books  op  Account— Foundation  for  Their  Introduction  in  Evi- 
dence.— It  is  error  to  admit  in  evidence  an  account  kept  by  a  deceased 
person  showing  amounts  of  cash  paid,  etc.,  without  the  proof  required 
preliminary  to  the  introduction  of  a  book  account. 

Assumpsit,  for  services  rendered.  Error  to  the  Circuit  Court  of  Ful- 
ton County;  the  Hon.  John  A.  Gray,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1809.  Affirmed.  Opinion  filed  February 
27,  1900. 

W.  Scott  Edwards  and  H.  W.  Masters,  attorneys  for 
plaintiff  in  error. 

Harry  M.  Waggoner,  attorney  for  defendant  in  error. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  $400  recovered  by 
defendant  in  error  for  services  rendered  the  intestate  of  the 
plaintiff  in  error. 

The  evidence  shows  that  for  the  last  five  or  six  years  of 
the  deceased's  life  defendant  in  error  lived  in  her  family, 
did  her  housework  and  assisted  in  carrying  on  a  dressmak- 
ing business.  She  was  to  receive  $2  per  week  as  a  house 
servant  and  one-half  of  the  earnings  of  the  dressmaking 

business. 
Her  claim  upon  the  trial  was  limited  to  services  as  a 

housekeeper.     The  defense  was  that   she  had  been  paid. 

The  only  evidence  permitted  to  go  to  the  jury  in  support 

of  such  defense  was  the  evidence  of  alleged  statements  of 

the  deceased,  made  in  the  presence  of  defendant  in  error,  to 
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the  effect  that  the  defendant  in  error  had  been  paid.  The 
statements  were  denied  by  the  defendant  in  error  and  we 
do  not  think  that  the  jury  erred  in  not  accepting  them  as 
sufficient  evidence  of  payment. 

The  court  permitted  to  go  to  the  jury  evidence  of  decla- 
rations of  the  deceased,  shortly  prior  to  her  death,  as  to  her 
intentions  in  leaving  a  portion  of  her  property  to  defend- 
ant in  error.  Such  evidence  was  foreign  to  the  matter  of 
inquiry  and  should  not  have  been  admitted;  but  we  do  not 
think  it  so  seriously  prejudiced  the  defense  as  to  call  for  a 
reversal  of  the  judgment.  The  court  did  not  err  in  refus- 
ing to  admit  in  evidence  a  book  account  kept  by  deceased 
showing  amount  of  cash  paid  to  defendant  in  error.  There 
was  no  proof  whatever  that  the  book  in  which  the  account 
was  kept  was  a  book  of  original  entries  or  that  the  entries 
were  made  in  the  usual  course  of  business.  Such  proof  is 
required  as  preliminary  to  the  introduction  of  a  book 
account.  Starr  &  Curtis'  Annotated  Statutes,  Sec.  3,  Chap. 
51;  Rugglesv.  Gatton,  50  111.  412;  Tread  way  v.  Treadway, 
5  111.  App.  478;  Meeth  v.  Rankin  Brick  Co.,  48  111.  App. 
602;  McAmore  v.  Wiley,  49  111.  App.  615. 

No  substantial  error  appearing  in  the  record,  the  judg- 
ment will  be  affirmed. 


A.  T.  Wellman  v.  W.  R.  Highland,  Adm.,  etc. 

1.  Promissory  Notes— Possession.—  The  fact  that  the  possession  of 
the  note,  indorsed  by  the  payee,  is  prima  facie  evidence  of  ownership, 
may  be  conceded  as  a  proposition  of  elementary  law. 

Citation  In  Probate.— Appeal  from  the  Circuit  Court  of  Coles 
County;  the  Hon.  Frank  K.  Dunn,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1899.  Affirmed.  Opinion  filed  February 
27, 10UO. 

James  W.  &  Edward  C.  Cbaig  and  John  S.  Hall,  attor- 
neys for  appellant. 
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S.  S.  Anderson  and  Neal  &  Wiley,  attorneys  for  appel- 
lee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellee  caused  a  citation  to  issue  from  the  County 
Court  against  appellant  and  E.  E.  Freeborn,  under  the  pro- 
vision of  section  81  of  the  act  in  regard  to  the  administra- 
tion of  estates,  based  upon  the  statement  they  had  in 
possession  certain  notes  belonging  to  the  estate  of  Lloyd 
Harris,  deceased.  In  obedience  to  the  writ  appellant 
appeared  before  the  County  Court  and  was  there  examined 
on  oath,  and  the  court  also  heard  the  testimony  of  the 
administrator  and  other  evidence  offered,  and  then  ordered 
the  notes  to  be  delivered  to  appellee  as  the  property  of  the 
estate  of  Lloyd  Harris,  deceased,  from  which  appellant 
appealed  to  the  Circuit  Court,  where,  upon  a  like  hearing, 
except  that  appellant  did  not  personally  appear,  a  similar 
order  was  made,  from  which  appellant  prosecutes  this  fur- 
ther appeal,  and  to  effect  a  reversal  of  the  order  insists 
that  the  finding  and  judgment  is  against  the  law  and  the 
evidence  of  the  case. 

Appellee  first  contends  in  this  court  that  because  appel- 
lant did  not  appear  in  the  Circuit  Court  and  submit  to  an 
examination  under  oath,  that  therefore  he  is  guilty  of  con- 
tempt of  that  court. .  We  do  not  concur  in  this  view.  If 
appellee  desired  to  examine  appellant  under  oath  he  should 
have  taken  the  necessary  preliminary  steps  to  secure  his 
attendance,  and  nothing  appears  in  the  record  of  this 
nature.  Appellant  was  not  bound  to  voluntarily  offer  him- 
self as  a  witness  in  his  own  behalf,  and  appellee  was  at 
liberty  to  call  him  if  he  so  desired.  Appellant  had  already 
obeyed  the  citation  of  the  County  Court,  and  the  order  of 
that  court  had  been  respected  by  surrendering  the  notes  in 
controversy  to  appellee.  Until  further  commands  were 
put  upon  him,  appellant  had  discharged  all  his  obligations 
either  to  the  law  or  the  court,  and  could  not  therefore  be 
in  contempt. 
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Upon  the  hearing  of  the  case  it  appeared  from  the  evi- 
dence that  Freeborn,  as  the  collecting  agent  of  appellant, 
had  in  possession  certain  notes  in  which  the  deceased,  Lloyd 
Harris,  was  payee,  and  which  appeared  to  be  indorsed  in 
the  name  of  Harris  in  the  handwriting  of  Hodges,  and 
witnessed  by  Rimerman. 

It  is  contended  by  appellant  that  the  possession  of  the 
note,  indorsed  by  Harris,  is  prima  facie  evidence  of  owner- 
ship, and  it  may,  we  think,  be  conceded  that  the  proposition 
contains  elementary  law.  In  truth,  it  may  be  admitted 
that  the  rules  of  law  applicable  to  the  issues  in  the  case  are 
all  of  an  elementary  nature,  and  that  the  burden  of  proof 
was  upon  appellee  to  show  the  notes  were  the  property  of 
the  estate,  either  legally  or  equitably.  The  question  in  the 
case  is  one  of  fact,  to  be  determined  by  the  evidence.  The 
evidence  has  been  discussed  by  counsel  for  appellant  with 
much  earnestness,  and  it  is  claimed  that  the  finding  of  the 
trial  court  can  not  be  supported  without  disregarding  the 
evidence.  The  principal  question  for  determination  is  what 
the  evidence  proves,  and  that  is  to  be  done  regardless  of  the 
side  producing  it.  On  the  trial  appellee  proved  that  the 
indorsements  upon  the  notes  were  not  in  the  handwriting 
of  Harris;  that  the  notes  had  been  in  possession  of  Harris 
before  he  died,  and  that  he  could  write.  Appellant  called 
Rimerman  and  Hodges  as  witnesses  and  the  former  testified 
that  he  saw  Harris  for  the  first  time  at  Mattoon  and  talked 
with  him  about  trading  St.  Louis  land  or  lots  in  which  witness 
and  appellant  were  interested  together,  but  owing  to  the 
worn  condition  of  the  notes  declined  to  trade,  but  that 
witness  perhaps  could  get  appellant  to  trade  for  them; 
that  he  went  with  Harris  to  appellant's  office  and  there  a 
deed  was  made  by  Wellman  to  Harris  for  four  or  five  lots 
in  Diamond  Park,  St.  Louis,  in  which  he,  the  witness,  had 
no  interest,  and  delivered  same  to  Harris,  and  the  latter 
being  in  a  bad  condition  physically,  could  not  write,  and 
got  Hodges,  who  was  present,  to  sign  his  name  on  the  back 
of  the  notes.  He  saw  Harris  hand  the  notes  to  Wellman 
and  Wellman  hand  the  deed  to  Harris.    The  deed  was 
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acknowledged  by  Craig,  who  came  up  to  the  office.  Wit- 
ness admits  that  Harris  bad  been  drinking.  Hodges  testi- 
fied that  he  met  Harris  for  the  first  time  in  Mattoon  and 
went  with  him  to  appellant's  office  and  wrote  his  name  on 
the  notes;  that  appellant  then  banded  Harris  a  large 
envelope,  and  something  was  said  about  it  being  a  deed, 
but  he  saw  no  deed ;  none  was  written  there,  and  he  did  not 
see  Craig  in  the  office.  Appellee  proved  on  the  trial  that 
appellant  in  his  testimony  in  the  County  Court  stated  that 
he  did  not  remember  whether  or  not  he  made  a  deed  to 
Harris;  that  he  did  not  remember  who  made  the  deed  or 
who  took  the  acknowledgment  of  the  deed;  that  he  did  not 
remember  how  many  lots  he  conveyed,  two  or  four;  that 
iRimerman  was  a  partner  in  the  lots  and  in  the  trade,  and 
the  notes  in  question  were  all  that  he  received  for  his  share. 
Craig  testified  that  at  his  own  office  he  took  the  acknowl- 
edgment of  Wellrfian  and  wife  to'  a  paper  of  some  kind, 
the  nature  of  which  he  did  not  know.  It  appears  further 
from  the  evidence  that  within  a  few  days  after  this  Harris 
died,  and  that  no  deed  was  found  among  his  papers  or  effects, 
nor  had  such  deed  been  seen  after  Harris  left  the  office  of 
Wellman. 

From  the  evid(  n  ;e  we  have  recited,  together  with  all  the 
other  evidence  in  the  record,  and  the  inferences  to  be 
naturally  drawn  from  it,  we  feel  warranted  in  the  con- 
clusion that  the  trial  court,  who  saw  and  heard  the  wit- 
nesses, was  justified,  in  finding  that  no  deed  or  other 
consideration  was  given  for  the  assignment  of  the  notes; 
that  Harris  was  either  drunk  or  under  some  other  mental 
disability  at  the  time  he  was  in  appellant's  office,  and  when 
it  is  claimed  he  assigned  the  notes,  and  the  indorsements 
upon  the  notes  were  not  such  acts  of  Harris  as  were  legally 
binding  upon  him.  The  testimony  of  Rimerman  and  Hodges 
was  conflicting  upon  material  points,  strongly  affecting  their 
credibility,  and  the  statement  of  appellant  in  the  County 
Court  was  inconsistent  in  vital  points  with  the  testimony 
of  the  other  witnesses.  If  appellant  in  fact  executed  and 
delivered  the  deed  to  Harris,  it  is  unreasonable  to  believe 
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he  did  not  remember  it,  and  the  natural  inference  from  such 
statement  is  that  he  did  not  deliver  such  deed,  and  such 
inference  becomes  nearly  conclusive  when  we  find  it  is  cor- 
roborated by  the  fact  that  no  deed  had  been  seen,  or  found 
among  the  effects  of  deceased,  and  no  one  claims  to  have 
seen  it  at  any  time  but  Rimerman,  who  is  contradicted  by 
Hodges  when  he  says  that  an  envelope  only,  said  to  contain 
a  deed,  was  delivered  to  Harris.  Rimerman  was  also  mis- 
taken as  to  the  fact  that  Craig  acknowledged  the  deed  in 
Wellman's  office,  and  it  is  a  safe  conclusion  he  never  saw 
the  deed.  We  are  satisfied  the  trial  court  reached  the 
proper  conclusion  as  to  the  facts,  and  its  judgment  will  be 
affirmed.     Order  affirmed. 


A.  S.  Clark  v.  Lowell  A.  Smith. 

1.  Evidence — Conversation*  Between  Litigants  —  Admissions.— 
Admissions  or  statements  made  by  a  party  concerning  the  matter  in 
dispute  are  always  admissible,  even  though  made  after  suit  commenced. 

2.  Statute  op  Frauds— Original  Undertaking  to  Pay  for  Goods 
Sold.— Where  a  person  tells  a  merchant  to  sell  goods  to  his  tenant  and 
promises  that  he  will  pay  for  them,  it  is  an  original  undertaking  by  him 
to  pay  for  the  goods  and  it  is  not  necessary  for  the  promise  to  be  in 
writing. 

8.  Instructions—  Invading  the  Province  of  the  Jury.  —An  instruction 
which  tells  the  jury  that  the  charging  of  goods  against  the  person  who 
told  the  merchant  to  so  charge  them  is  a  strong  circumstance  showing 
the  undertaking  of  such  person  to  be  merely  a  collateral  promise  and 
void  under  the  statute  of  frauds,  is  erroneous  as  invading  the  province 
of  the  jury. 

4.  Same—  Whether  There  Was  an  Original  Undertaking.  —An  instruc- 
tion which  tells  the  jury  that  unless  they  find  from  the  evidence  that  a 
good  and  valid  consideration  passed  from  the  plaintiff  to  the  defendant, 
and  that  the  defendant  signed  and  sealed  a  promise,  agreement,  memo- 
randum or  note  in  writing  charging  himself  with  the  debt,  they  should 
find  for  him,  is  erroneous,  as  taking  from  the  jury  the  consideration  of 
the  question  whether  there  was  an  original  undertaking  on  the  part  of 
the  defendant  to  pay  for  the  goods. 

Assumpsit,  for  goods  sold.  Appeal  from  the  County  Court  of  Moul- 
trie County;  the  Hon.  John  D.  Purvis,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1899.  Reversed  and  remanded.  Opinion 
filed  February  27, 1900. 
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E.  J.  Millek,  attorney  for  appellant. 
Ewino  &  Baldwin,  attorneys  for  appellee. 

Mr.  Justice  Harkek  delivered  the  opinion  of  the  court. 

Appellant,  a  retail  merchant,  brought  suit  against  appel- 
lee and  Elmer  Brooragart  to  recover  for  family  supplies 
furnished  Broomgart.  Before  the  trial  in  the  County  Court, 
the  suit  was  dismissed  as  to  Broomgart.  A  trial  by  jury 
resulted  in  a  verdict  and  judgment  for  appellee. 

Broomgart  was  a  tenant  of  appellee.  Appellant  testified 
that  appellee  told  him  to  furnish  the  goods  to  Broomgart 
and  promised  that  he  (appellee)  would  pay  for  them.  Appel- 
lee denied  such  promise  and  testified  that  he  only  said  to 
appellant  that  Broomgart  was  all  right.  The  court  refused 
to  admit  evidence  of  conversations  had  between  the  parties 
and  statements  made  by  appellee,  after  the  goods  were  fur- 
nished, relative  to  the  alleged  promise.  In  this  the  court 
erred.  Admissions  or  statements  made  by  a  party  concern- 
ing the  matter  in  dispute  are  always  admissible,  even  though 
made  after  suit  commenced. 

If  the  contention  of  fact  made  by  appellant  is  true,  then 
there  was  an  original  undertaking  by  appellee  to  pay  for 
the  goods  and  it  was  not  necessary  for  the  promise  to  be  in 
writing.  Eddy  et  al.  v.  Roberts,  17  111.  505;  Geary  v.  O'Neil, 
73  111.  593;  Hartley  v.  Varner,  88  111.  561;  Resseter  v. 
Waterman,  151  Ill."l69. 

The  fourth  instruction  given  for  appellee  told  the  jury 
that  charging  of  goods  against  Broomgart  and  originally 
joining  him  in  the  suit  with  appellee  was  "  a  strong  circum- 
stance showing  that  the  undertaking  of  Smith  was  merely 
a  collateral  contract  and  void  under  the  statute."  It  clearly 
invaded  the  province  of  the  jury  and  was  erroneous  for 
that  reason. 

The  ninth  instruction  given  for  appellee  told  the  jury 
that  unless  they  found  from  the  evidence  that  a  good  and 
yalid  consideration  passed  from  the  plaintiff  to  the  defend- 
ant, and  that  Smith  signed  and  sealed  a  promise,  agreement, 
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memorandum  or  note  in  writing  charging  himself  with  the 
debt,  they  should  find  for  him. 

This  instruction  took  from  the  jury  the  consideration  of 
whether  there  was  an  original  undertaking  on  the  part  of 
Smith  to  pay  for  the  goods. 

Because  of  these  two  erroneous  instructions  and  the  error 
of  the  court  in  refusing  to  admit  in  evidence  conversations 
had  between  the  parties  and  statements  made  by  appellee 
after  the  goods  were  furnished,  the  judgment  must  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


George  A.  Stadler  y.  Michael  Fahey. 

1.  Fees  and  Salaries—  Of  Municipal  Officers— Not  to  be  Increased 
nor  Diminished  During  their  Term  of  Office. — It  is  provided  by  section 
11,  article  9,  of  our  State  constitution  that,  "  The  fees,  salary  or  com- 
pensation of  municipal  officers,  who  are  elected  or  appointed  for  a  defi- 
nite term,  can  not  be  increased  or  diminished  during  such  term." 

2.  Ordinances — When  Courts  Will  Not  go  Outside  of  Them  to  Find 
Intention. — Where  the  language  of  an  ordinance  is  clear  and  admits  of 
no  ambiguity,  courts  will  not  go  outside  of  it  to  find  the  intention  of  its 
enactors. 

8.  Estoppel— By  Member  of  City  Council  to  Assert  Illegality  of 
Ordinance  for  Which  he  Voted,  When. — A  council  member's  vote  on 
the  final  passage  of  an  ordinance  does  not  estop  him  from  asserting  its 
illegality  as  a  taxpayer  and  a  citizen. 

Bill  for  an  Injunction.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1899.  Affirmed.  Opinion  filed  February 
27, 1900. 

Statement. — The  city  of  Decatur,  Illinois,  is  a  municipal 
corporation  under  the  general  incorporation  act  relating  to 
cities  and  villages.  On  the  19th  of  April,  1899,  appellant 
was  elected  mayor  of  the  city  for  a  term  of  two  years. 

The  salary  of  the  mayor  at  that  time  was  $500  per  annum, 
as  fixed  by  an  ordinance  passed  in  May,  1898.    By  an  ordi- 
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nance,  approved  May  27,  1S99,  his  salary  was  raised  to 
§1,500  per  annum,  payable  in  monthly  installments  of  $125 
each.  After  he  had  drawn  $125  for  each  of  the  months 
of  May,  June,  July  and  August,  aggregating  $500,  appellee, 
a  resident  taxpayer  of  the  city,  presented  to  the  Circuit 
Court  a  bill  in  chancery  to  restrain  any  further  payment  to 
appellant  as  salary  for  that  year.  Appellant,  the  city 
comptroller,  the  city  treasurer  and  the  municipality  were 
made  defendants.  The  theory  of  the  bill  is  that  the  ordi- 
nance of  May,  1898,  fixed  the  salary  of  appellant,  and  that 
the  city  council  had  no  right  to  raise  it  during  his  term  of 
office. 

The  position  was  controverted  in  the  court  below,  and  it 
was  also  contended  that  the  complainant  (appellee)  was 
estopped  from  asserting  the  illegality  of  the  ordinance,  for 
the  reason  that  he  was  a  member  of  the  city  council  at  the 
time  the  ordinance  was  adopted  and  voted  for  it.  The  Cir- 
cuit Court  sustained  the  bill,  and  permanently  enjoined  the 
payment  of  any  further  salary  to  appellant  for  that  year. 

W.  C.  Johns,  attorney  for  appellant. 

The  constitution  of  1870,  Art.  IX,  Sec.  11,  p.  69,  provides : 

u  The  fees,  salary  or  compensation  of  no  municipal 
officer  who  is  elected  or  appointed  for  a  definite  term*  of 
office,  shall  be  increased  or  diminished  during  such  term." 

Hugh  Crea,  attorney  for  appellee. 

If  the  language  of  a  statute  or  ordinance  is  clear  and 
admits  of  but  one  meaning  there  is  no  room  for  construc- 
tion. It  is  not  allowable  to  interpret  that  which  has  no 
need  of  interpretation.  In  such  a  case  any  departure  from 
the  language  used  would  be  an  unjustifiable  assumption  of 
legislative  power.  23  Am.  &  En.  Ency.  of  Law,  298;  Frye 
v.  Chicago  R.  R.  Co.,  73  111.  399;  Martin  v.  Swift,  120  111. 
489;  Beardstown  v.  Virginia,  76  111.  34r. 

It  is  only  in  cases  where  the  words  of  a  statute  are  capa- 
ble of  two  meanings,  or  where  by  giving  them  their  literal 
interpretation  the  statute  would  be  inconsistent  or  atnbig- 
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nous,  that  courts  resort  to  the  secondary  rules  of  construc- 
tion to  aid  in  determining  the  real  intention  of  the  legisla- 
ture.   23  Am.  &  Eng.  Ency.  of  Law,  305. 

Mr.  Justick  Harker  delivered  the  opinion  of  the  court. 
It  is  provided  by  section  11,  article  9  of  our  State  consti- 
tution : 

"The  fees,  salary  or  compensation  of  no  municipal 
officer  who  is  elected  or  appointed  for  a  definite  term  of 
office,  shall  be  increased  or  diminished  during  such  term." 

Section  13,  article  6  of  chapter  24,  Revised  Statutes,  pro- 
vides: 

"  The  mayor  of  any  city  shall  receive  such  compensation 
as  the  city  council  may  by  ordinance  direct,  but  his  com- 
pensation shall  not  be  changed  during  his  term  of  office." 

We  are  clearly  of  the  opinion  that  appellant's  salary  at 
the  time  he  was  elected  and  installed  into  office  was  fixed 
by  the  ordinance  of  May  24,  1898. 

The  first  section  of  it  is  as  follows :  "The  salary  of  the 
mayor  shall  be  $500  per  annum."  It  is  contended  that  it 
applies  only  to  that  year.  But  no  such  limitation  appears 
anywhere  in  the  ordinance.  There  is  nothing  uncertain 
about  the  language  quoted.  It  declares  plainly  that  the 
mayor's  salary  shall  be  $500  per  annum,  not  for  one  year 
merely,  but  indefinitely.  The  clear  meaning  is  that  $500 
each  year  shall  be  paid  to  that  official  until  a  change  in 
amount  shall  be  legally  provided  for  by  ordinance.  The 
attempted  change  was  not  made  until  after  appellant  had 
entered  upon  his  term  of  office  and  was,  therefore,  in  direct 
violation  of  the  constitutional  and  statutory  provisions 
above  quoted. 

Counsel  for  appellant  would  have  us  read  into  the  section 
of  the  ordinance  of  1898  relating  to  the  mayor's  salary,  the 
words  "for  the  fiscal  year,  1898,"  because  it  was  but  a 
re-enactment  of  the  same  provision  contained  in  ordinances 
passed  in  1893,  1894, 1895,  1896  and  1897. 

It  is  argued  that  an  intention  of  the  city  council  that 
such  ordinance  should  be  only  temporary  is  manifested  by 
its  annual  adoption. 
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Where  the  language  of  an  ordinance  is  clear  and  admits 
of  no  ambiguity,  courts  will  not  go  outside  of  it  to  find  the 
intention  of  its  enactors.  Frye  et  al.  v.  C.  B.  &  Q.  R.  R. 
Co.,  73  111.  399;  Beardstown  et  al.  v.  Virginia  et  al.,  76  111. 
34;  Martin  et  al.  v.  Swift,  120  111.  488. 

It  is  contended  that  appellee  is  estopped  from  asserting 
the  illegality  of  the  ordinance,  because  of  the  action  taken 
by  him  with  reference  to  it  while  he  was  a  member  of  the 
city  council. 

It  appears  from  the  record  that  appellee  was  a  member 
of  the  city  council  and  a  member  of  the  salary  committee. 
At  the  meeting  of  the  council  on  May  22,  1899,  a  majority 
of  the  committee  reported  to  the  council  in  favor  of  raising 
the  mayor's  salary  to  $1,500.  Appellee  was  in  favor  of  the 
salaries  remaining  as  fixed  by  the  ordinance  of  1898,  and 
submitted  a  minority  report  to  that  effect.  There  was 
opposition  to  raising  the  salaries  of  some  of  the  officers,  as 
recommended  by  the  majority  of  the  committee,  and  a 
motion  to  adopt  the  majority  report  was  lost.  A  motion 
was  then  made  to  adopt  the  majority  report  in  reference  to 
the  mayor's  salary  and  that  the  salaries  of  the  other  officers 
remain  the  same  as  that  provided  by  the  ordinance  of  1898. 
That  motion  was  carried  by  a  vote  of  twelve  to  two.  Ap- 
pellee voted  in  the  negative.  The  ordinance  as  revised  was 
then  put  upon  its  final  passage  and  all  voted  for  it. 

We  do  not  think  appellee's  vote  on  the  final  passage  of 
the  ordinance  estops  him  from  asserting  its  illegality  as  a 
taxpayer  and  a  citizen.  As  a  member  of  the  city  council  his 
attitude  toward  raising  the  salaries  of  officials  was  hostile 
until  after  it  had  been  decided  by  a  large  majority  vote  to 
raise  the  salary  of  the  mayor.  He  opposed  and  protested 
to  the  point  where  opposition  and  protest  could  no  longer 
serve  any  purpose.  To  vote  against  the  ordinance,  as  revised, 
could  no  longer  avail  an}rthing,  and  would  put  him  on  rec- 
ord as  being  against  continuing  the  salaries  of  other  officers 
as  fixed  by  the  ordinance  of  1898,  a  proposition  he  was  in 
favor  of. 

The  decree  of  the  Circuit  Court  will  be  affirmed. 
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Wilson  M.  Duggans  et  al,  v.  Covenant  Mutual  Life  Ass'n. 

1.  Former  Decisions— Followed,  efc— This  case  in  every  essential 
particular,  both  of  fact  and  principle,  is  like  the  case  of  Rowell  v.  The 
Covenant  Mutual  Life  Association,  84  111.  App.  304,  and  the  views  there 
expressed  are  adhered  to. 

2.  Beneficiary  Associations— Not  Permitted  to  Create  Estoppels 
Against  Members. — A  beneficiary  association  can  not  be  permitted  to 
take  an  advantage  of  its  own  wrong  so  as  to  create  an  estoppel  against 
its  members,  and  the  fact  that  it  is  acting  as  the  trustee  of  its  policy 
holders  puts  it  in  no  different  attitude. 

8.  Estoppels — When  They  Arise, — An  estoppel  can  only  arise  when 
the  conduct  of  the  party  is  fraudulent  in  its  purpose  or  unjust  in  its 
results;  or,  where  one  party  willfully  causes  another  to  alter  his  previous 
position  such  party  is  concluded  from  averring  against  the  other  a  dif- 
ferent state  of  things. 

Bill  to  Prevent  a  Forfeiture  of  an  Insurance  Contract.— Trial  in 

the  Circuit  Court  of  McLean  County;  the  Hon.  Robert  B.  Shirley, 
Judge,  presiding.  Decree  dismissing  the  bill;  error  by  complainant. 
Heard  in  this  court  at  the  November  term,  1899.  Reversed  and 
remanded.    Opinion  filed  February  27,  1900. 

Abneb  G.  Murray,  attorney  for  plaintiffs  in  error. 

T.  A.  Moran,  G.  W.  Wall  and  W.  C.  Calkins,  attorneys 
for  defendant  in  error. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

This  was  a  bill  in  equity  filed  by  plaintiffs  in  error  to 
prevent  forfeitures  of  their  certificates  of  insurance  and  to 
enforce  a  specific  performance  of  their  contracts  made  with 
defendant  according  to  the  terms  thereof.  Upon  the  hear- 
ing the  court  dismissed  the  bill  for  want  of  equity,  and  to 
reverse  that  decree  this  writ  of  error  is  prosecuted. 

The  case,  in  every  essential  particular,  both  of  fact  and 
principle,  is  like  the  case  of  Kowell  v.  Covenant  Mutual 
Life  Association,  84  111.  App.  304,  and  we  adhere  to  the 
views  then  expressed  and  consider  it  unnecessary  to  repeat 
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the  statement  or  the  reasoning  of  the  court  by  which  the 
conclusion  was  there  reached.  In  the  Rowell  case  the 
questions  arose  by  demurrer  to  the  bill,  while  in  this, 
answer  was  filed  and  the  evidence  heard,  upon  which  the 
question  of  estoppel  against  complainants  by  reason  of  the 
continued  payment  of  assessments  under  different  plans  and 
amounts,  other  than  prescribed  by  the  contract,  arises  with 
much  greater  force  than  did  the  same  question  upon  the 
demurrer  to  the  bill  hi  the  Rowell  case.  Upon  a  considera- 
tion of  the  facts  established  by  the  evidence,  the  successive 
gradations  of  increased  assessments,  the  different  plans  by 
which  they  were  created  until  the  call  No.  149  was  reached, 
most  excessive  of  all  the  rest,  and  to  which  complainants 
objected,  and  the  further  fact  that  the  use  of  proxies  in  the 
votes  of  the  association  by  which  these  assessments  were 
authorized  or  ratified,  were  not  obtained  for  such  use,  we 
are  not  disposed  to  hold  there  was  such  acquiescence  or  par- 
ticipation in  such  acts  of  the  association  as  to  create  an 
estoppel,  or  from  which  a  waiver  could  be  inferred  of  the 
terms  of  the  original  contract.  We  can  not  conceive,  as 
argued  by  defendant,  that  new  members  were  in  any  man- 
ner induced  to  join  the  association  because  of  these  contin- 
ued payments;  and  that  any  of  them  had  specific  knowledge 
concerning  the  facts  is  speculative  and  imaginary. 

In  a  recent  case  decided  in  the  Appellate  Court  of  the 
Second  District,  Covenant  Mutual  Life  Association  v.  Tuttle, 
87  111.  App.  309,  Mr.  Presiding  Justice  Crabtree,  after  quot- 
ing the  definitions  of  estoppels  to  the  effect  that  they  only 
arise  when  the  conduct  of  the  party  estopped  is  fraudulent 
in  its  purpose,  or  unjust  in  its  results,  or,  where  one  will- 
fully causes  another  to  alter  his  previous  position,  the 
former  is  concluded  from  averring  against  the  latter  a  dif- 
ferent state  of  things,  said  : 

"  Itcertainly  can  not  be  said  that  Tuttle,  in  paying  previous 
illegal  assessments,  acted  fraudulently,  or  that  he  wjllf  ully  did 
anything  calculated  to  mislead  others  to  their  injury.  When 
he  paid  illegal  assessments,  he  did  so  under  a  moral  com- 
pulsion, and  the  threat,  implied  at  least,  that  if  he  did  not 
pay,  his  certificate  would  be  forfeited,  and  the  provision 
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made  for  his  wife  in  the  event  of  his  death  be  thereby  lost. 
Did  this  conduct  on  his  part  warrant  appellant  in  increas- 
ing Tattle's  assessment  tenfold  ?  In  other  words,  can  ap- 
pellant thus  be  permitted  to  take  advantage  of  its  own 
wrong '( " 

In  Farmers  Fire  Ins.  Co.  v.  Knight,  162  111.  470,  the 
court  declared  it  was  aware  of  no  principle  which  would 
preclude  a  policy  holder  from  calling  in  question  the  valid- 
ity of  an  assessment,  although  he  may  have  previously  paid 
assessments  which  did  not  conform  to  law,  and  that  the 
doetrine  of  estoppel  does  not  apply  to  such  a  case.  We 
think  such  doctrine  wholly  inapplicable  to  the  facts  of  this 
case.  We  find  nothing  in, the  by-laws  of  the  association,  as 
they  existed  when  the  contract  was  made,  as  insisted  by 
defendant,  permitting  a  change  of  such  contract,  nor  can 
the  act  of  June  22,  1898,  be  given  a  retroactive  effect,  and 
can  not,  therefore,  in  any  manner  impair  pre-existing  con- 
tracts, as  would  seem  to  be  implied  from  the  argument 
before  us.  Moore  v.  Guaranty  Fund  Life  Ass'n,  178  111. 
202;  Voight  v.  Kersten,  164  111.  314. 

It  is  also  urged  as  a  reason  against  the  specific  perform- 
ance of  the  contract  as  made,  that  the  original  plan  of  post 
mortem  assessments  adopted  by  the  society  have  proved  a 
failure  and  that  the  association  would  become  bankrupt  if 
it  continued  upon  the  original  plan.  This  point  stands 
upon  a  faulty  construction  of  the  contract,  and  assumes  the 
association  was  thereby  bound  to  pay  a  specified  sum  of 
money,  absolutely  and  at  all  events,  when  in  truth  it  is  only 
bound  to  levy  an  assessment  upon  its  members,  and  pay  to 
the  beneficiary  such  amount  as  would  thereby  be  produced, 
not  exceeding  the  sum  named  in  the  certificate.  The  con- 
tract is  valid  and  binding,  and  susceptible  of  enforcement 
to  the  extent  of  the  benefits  that  it  will  actually  produce. 

Upon  the  authority  of  Rowell  v.  Covenant  Mutual  Life 
Association,  supra,  the  decree  of  the  Circuit  Court  will  be 
reversed  and  the  cause  remanded,  with  directions  to  that 
court  to  enter  a  decree  in  conformity  to  the  prayer  of  the 
bill.    Reversed  and  remanded. 

Vol.  LXXXV1I 27 


418  Appellate  Courts  of  Illinois. 

Vol.  87.]  Geiman  v.  Town  of  Browning. 


J.  Q.  Geiman  et  al.  v.  The  Town  of  Browning. 

1.  Res  Adjudic ata  —  Former  Appeals.—  When  the  questions  pre- 
sented on  a  second  appeal  of  the  same  case  are  identical  with  those 
adjudicated  when  the  case  was  formerly  before  us,  the  law  of  the  case 
as  announced  in  the  former  appeal,  controls. 

Debt,  on  an  appeal  bond.  Appeal  from  the  Circuit  Court  of  Schuyler 
County;  the  Hon.  Thomas  N.  Mehan,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1899.  Affirmed.  Opinion  filed  February 
27,  1900. 

L.  A.  Jarman,  attorney  for  appellants. 
Glass  &  Bottenberg,  attorneys  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  case  was  before  this  court  at  the  May  term,  1898, 
when  the  judgment  of  the  Circuit  Court  in  favor  of  the 
appellants  was  reversed  and  the  cause  remanded.  (79  111. 
App.  337.) 

The  case  was  subsequently  redocketed  in  the  Circuit  Court, 
and  a  new  trial  there  had  upon  an  agreed  state  of  facts,  the 
same  as  those  shown  by  the  record  when  the  case  was  for- 
merly before  us,  and  a  judgment  was  rendered  for  appellee 
in  conformity  with  the  opinion  of  this  court. 

The  appellants  now  bring  the  case  to  this  court  by  appeal, 
and  urge  us  to  reverse  that  judgment.  The  questions  now 
presented  are  identical  with  those  adjudicated  when  the 
case  was  formerly  before  us,  and  the  law  of  the  case  as 
then  announced  controls  us  now,  so  far  as  this  case  is 
concerned. 

We  therefore  affirm  the  judgment  appealed  from. 
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Benjamin  W.  Taylor,  Estelle  P.  Taylor  and  William  R.  ioe   *  81 
Proctor  v.  Elizabeth  Richman. 

1.  Practice — Judgments  in  Excess  of  the  Ad  Damnum.— It  is  revers- 
ible error  to  enter  judgment  for  a  greater  amount  than  is  claimed  by 
the  plaintiff  in  his  declaration. 

2.  Same — Recovery  for  Interest  Not  Due  at  the  Commencement  of 
Suit— A  party  can  not  recover  for  money  not  due  at  the  time  of  insti- 
tuting suit. 

Assumpsit— Error  to  the  Circuit  Court  of  Mason  County;  the  Hon. 
Thomas  N.  Mehan,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1899.  Reversed  and  remanded.  Opinion  filed  Febru- 
ary 27,  1900. 

Beach  &  Hodnett,  attorneys  for  plaintiffs  in  error. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

At  the  February  term,  1897,  of  the  Circuit  Court  of 
Mason  County,  the  defendant  in  error  brought  suit  against 
the  plaintiffs  in  error  to  recover  interest  due  on  a  promis- 
sory note  for  $2,524,  dated  May  14,  1894,  and  due  in  six 
years.  The  note  bore  interest  at  the  rate  of  seven  per  cent, 
payable  annually,  and  at  the  time  suit  was  brought  there 
was  two  years'  interest  due,  amounting  to  $353.36.  The 
damages  were  laid  in  the  declaration  at  $500.  The  case 
was  continued  for  service  on  defendants  not  served  until 
the  August  term,  1897,  at  which  time  another  year's  inter- 
est had  become  due.  No  pleas  being  filed,  judgment  by  de- 
fault was  entered  against  the  plaintiffs  in  error  for  $568.76, 
being  for  three  years'  interest,  and  $68.76  in  excess  of  the 
ad  damnum  in  the  declaration. 

The  judgment  is  erroneous,  for  two  reasons :  It  exceeds 
the  ad  damnum  in  the  declaration.  It  is  reversible  error 
to  enter  judgment  for  a  greater  amount  than  is  claimed  in 
the  plaintiffs'  declaration.    Hichins  v.  Lyon,  35  111.  150; 
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Altes  v.  Hinckler  et  aL,  36  111.  275;  Kelly  v.  National 
Bank,  etc.,  64  111.  541. 

It  includes  a  j'ear's  interest  that  was  not  due  at  the  time 
suit  was  commenced.  It  is  well  settled  that  a  party  can 
not  recover  for  money  not  due  at  the  time  of  instituting  suit. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Chicago  &  E.  I.  R.  R.  Co.  v.  Felix  McElhaney. 

1.  Negligence— Bar  to  Recovery.  —Where  a  plaintiff's  conduct  has 
been  so  reckless  that  the  minds  of  all  fair-minded  persons  must  con- 
clude that  he  was  acting:  unreasonably  in  trying  to  cross  a  railroad 
track  before  a  train ,  he  can  not  recover. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Vermilion  County;  the  Hon.  Ferdinand  Bookw alter,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1899.  Reversed. 
Opinion  filed  February  27,  1900. 

H.  M.  Steely,  attorney  for  appellant;  W.  H.  Lyford,  of 
counsel. 

Mabin  &  Clark,  attorneys  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  by  appellee  against  ap- 
pellant, tried  by  jury  in  the  Circuit  Court  of  Vermilion 
County,  where  a  verdict  and  judgment  were  rendered  in 
favor  of  appellee  for  $297.92  damages.  Appellant  brings 
the  case  to  this  court  by  appeal  and  urges  us  to  reverse  the 
judgment  on  the  ground,  among  others,  that  the  court 
erroneously  refused  to  direct  a  verdict  for  it  at  the  close  of 
all  the  evidence,  as  requested  by  counsel  for  appellant, 
accompanied  with  a  written  instruction  to  that  effect  at 
that  time  presented.  The  declaration  claimed  damages  for 
negligence  on  the  part  of  the  servants  of  appellant  in  run- 
ning its  passenger  train  over  a  crossing  on  a  public  high- 
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way  in  the  corporate  limits  of  the  village  of  Alvin  in  this 
State;  by  reason  of  which  appellee  was  personally  injured, 
and  his  wagon,  harness  and  two  horses  damaged  on  the 
crossing  while  passing  over  it,  and  he  in  the  exercise  of  due 
care  for  his  own  safety.  The  negligence  claimed  in  the 
first  count  was  a  failure  to  give  the  statutory  signals  before 
reaching  and  while  passing  over  the  crossing;  in  the  sec- 
ond count,  running  the  train  at  a  rate  of  speed  in  excess 
of  that  limited  by  an  ordinance  of  the  village;  in  the  third 
count,  running  the  train  at  a  high  and  dangerous  rate  of 
speed  over  the  crossing  greatly  in  excess  of  that  limited  by 
the  ordinance  of  the  village  then  in  force,  and  willfully, 
wantonly  and  recklessly  injuring  appellee,  his  wagon,  har- 
ness and  horses,  while  rightfully  on  the  crossing. 

Appellant  pleaded  not  guilty;  and  the  evidence  shows  that 
appellant's  railroad  runs  north  and  south  through  the  vil- 
lage, and  crosses  a  public  highway  therein  which  runs  east 
and  west. 

Appellee  is  a  teamster  by  occupation,  and  lives  in 
Alvin,  on  the  highway  in  question,  about  250  feet  east  of 
this  crossing.  On  the  day  of  the  accident  appellant 
took  his  team  and  the  running  gears  of  his  wagon  to  the 
woods  east  of  the  village  and  got  a  load  of  firewood  for 
one  Collins,  who  also  lived  on  the  highway  in  question, 
just  across  on  the  west  side  of  the  railroad,  and  he  went 
along  with  appellee  to  get  the  wood,  which  was  cut  in 
lengths  of  from  twelve  to  fourteen  feet.  The  wood  was  piled 
onto  the  running  gears  of  the  wagon,  and  the  two  started 
with  the  wagon  and  team  to  take  the  wood  to  Collins* 
home.  Their  route  being  on  this  highway,  and  they  being 
east  of  the  railroad,  must  cross  over  the  railroad  at  the 
crossing,  250  feet  west  of  appellee's  home.  Appellee  sat  on 
the  front  end  of  the  load  of  wood  with  his  back  toward  the 
north,  driving  the  team,  and  Collins  sat  close  behind  him. 
When  they  got  within  about  100  feet  of  the  crossing  they 
heard  the  fast  passenger  train  of  appellant  coming  from  the 
north  blow  the  whistle,  and  also  heard  the  roar  and  noise  of 
the  approaching  train;  appellee  did  not  turn  to  look  where 
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it  was,  but  drove  ahead.  When  reaching  a  point  about 
seventeen  feet  of  the  east  rail  of  the  track  on  the  crossing, 
however,  appellee  and  Collins  each  saw  that  the  train  was 
coming  toward  the  crossing  at  the  rate  of  from  twenty  to 
thirty  miles  an  hour,  and  was  not  far  away.  Collins  then 
said  to  appellee,  "  Here  comes  the  infernal  fast  train;  stop !" 
to  which  appellee  replied, "  1  can  very  easily  make  it  across;" 
and  then  slapped  his  horses  with  the  lines  and  urged  them  on 
over  the  crossing  at  a  faster  gait.  Collins,  observing  that 
he  did  not  stop  as  he  advised  him,  again  told  him  to  "stop," 
and  seeing  he  would  not,  jumped  off  onto  the  ground  before 
the  wagon  reached  the  east  rail,  and  turning  away  with  his 
back  toward  the  west,  said  "  Good-bye,  McElhaney." 

The  fireman  and  engineer  on  the  locomotive  of  the  ap- 
proaching train,  seeing  appellee  urging  his  team  over  the 
crossing  ahead  of  them,  gave  the  danger  signals,  applied  the 
steam  brake,  and  did  all  in  their  power  to  avoid  a  collision; 
and  by  appellee's  urging  his  team,  and  the  engineer's  prompt- 
ness in  trying  to  stop  the  train,  appellee  succeeded  in  get- 
ting over  the  tracks  with  his  team  and  wagon,  but  the 
locomotive  struck  the  ends  of  the  protruding  wood  that 
stuck  over  the  hind  end  of  the  wagon,  which  turned  the 
wagon  over,  dumping  appellee  on  the  ground,  and  injuring 
the  wagon  and  harness,  but  not  injuring  the  horses.  Ap- 
pellee claims  to  have  received  some  injuries,  but  not  of  a 
very  pronounced  character.  There  is  some  conflict  in  the 
evidence  as  to  whether  or  not  the  bell  on  the  locomotive 
was  ringing  as  the  train  approached  the  crossing,  but  the 
weight  of  the  evidence  seems  to  us  to  show  that  it  was  being 
rung  by  an  automatic  arrangement. 

The  village  of  Alvin  had  an  ordinance  in  force  when  the 
accident  occurred,  and  before  then,  which  made  it  unlaw- 
ful for  trains  of  cars  to  be  run  through  its  corporate  limits 
faster  than  ten  miles  per  hour,  but  this  fast  passenger  train 
had  always  disregarded  it  by  running  from  twenty  to  thirty 
miles  an  hour  when  it  passed  through,  as  it  did  on  the  after- 
noon of  the  accident.  Appellee  was  well  aware  of  the  run- 
ning of  this  train  and  fully  acquainted  with  the  crossing, 
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having  done  lots  of  hauling  over  it.  Under  the  facts  thus 
stated,  which  are  not  contradicted  in  the  main,  we  are 
forced  to  conclude  that  appellee  was  not  in  the  exer- 
cise of  ordinary  care  when  going  over  the  crossing,  but 
in  so  doing  acted  in  a  reckless  manner,  in  view  of  his 
seeing  the  train,  how  near  it  was  to  the  crossing,  the 
rate  of  speed  it  was  traveling,  and  he  with  a  heavy  load 
of  long  wood,  which  had  to  be  pulled  over  the  railroad 
tracks.  In  fact  his  conduct  was  so  reckless  that  the  minds 
of  all  fair-minded  persons  must  conclude  that  he  was  act- 
ing unreasonably  in  trying  to  cross  before  the  train  went 
by;  and  all  fair-minded  persons  would  likewise  conclude 
that  the  servants  of  defendant  in  charge  of  the  train,  by 
their  conduct,  did  not  willfully,  wantonly  or  recklessly 
drive  the  train  so  as  to  intentionally  injure  him  as  he  passed 
over  the  crossing,  because  of  blowing  the  whistle  for  the 
crossing,  giving  the  danger  signal,  applying  the  brakes  to 
the  train,  and  using  all  the  appliances  at  their  command  to 
stop  the  train  as  soon  as  they  saw  that  appellee  was 
determined  to  go  over.  In  fact  appellee's  reckless  deter- 
mination to  beat  the  train  over  the  crossing  was  the  efficient 
cause  of  his  being  injured  and  his  property  damaged,  rather 
than  the  negligence  of  the  servants  of  appellant  in  running 
the  train  through  the  village  at  a  speed  of  twenty  to  thirty 
miles  an  hour,  which  was  in  excess  of  that  allowed  by  the 
ordinance;  hence  the  verdict  in  his  favor  in  this  case  ought 
not  to  have  been  allowed  to  stand  by  the  trial  court,  who 
should  have  given  the  instruction  directing  a  verdict  for 
appellant  as  requested  by  its  counsel.  See  W.,  St.  L.  &  P. 
Ry.  Co.  v.  Hicks,  13  111.  App.  407;  Same  v.  Weisbeck,  14 
111.  App.  525;  C.  &  A.  R.  R.  Co.  v.  Stewart,  71  111.  App. 
647;  Simmons  v.  C.  T.  R.  R.  Co.,  110  111.  340;  C.  &  N.  W. 
Ry.  Co.  v.  Dunleavy,  129  111.  132;  and  C.  &  P.  S.  Ry.  Co. 
v.  Meixner,  160  111.  320. 

Believing,  as  we  do,  from  the  evidence,  that  under  the 
facts  in  this  case,  appellee  did  not  show  a  right  to  recover 
in  this  action,  the  court  committed  reversible  error  when 
it  refused  to  direct  a  verdict  for  the  appellant  as  requested 
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by  its  counsel,  and  therefore  we  reverse  the  judgment. 
Judgment  reversed. 

Finding  of  Facts. —The  clerk,  in  making  up  the  judg- 
ment in  this  case,  will  insert  the  following  finding  of  facts: 

The  court  finds  from  the  evidence  that  appellee  was  not 
exercising  due  care  for  his  safety  at  the  time  in  question, 
nor  did  the  servants  of  appellant  in  charge  of  the  loco- 
motive in  question,  run  the  same  so  recklessly  or  wantonly 
as  claimed  by  him,  nor  did  they  willfully,  wantonly  or  un- 
lawfully cause  the  injuries  to  appellant  or  his  property  as 
charged  in  his  declaration. 


Kellyville  Coal  Co.  v.  James  Hill. 

1.  Mines  and  Miners—  Willful  Failure  to  Have  the  Mine  Examined. 
— If  the  operator  of  a  coal  mine  employs  an  examiner  holding  a  cer- 
tificate from  the  State  Board  of  Examiners  authorizing  him  to  act  as 
such,  and  the  examination  of  the  mine  is  made  at  the  time  required  by 
law,  it  will  constitute  a  compliance,  so  far  as  the  operator  is  concerned, 
with  the  provisions  of  Section  4,  Chapter  93,  2d  Starr  &  Curtis'  Anno- 
tated Statutes,  2719. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Vermilion  County;  the  Hon.  Ferdinand  Bookwalter,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1899.  Reversed  and 
remanded.    Opinion  filed  February  27,  1900. 

D.  D.  Evans  and  G.  M.  McDowell,  attorneys  for  ap- 
pellant. 

Mabin  &  Clark,  attorneys  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

Appellee  brought  suit  to  recover  damages  for  injuries 
caused  by  the  falling  of  a  large  loose  rock  upon  him  from 
the  roof  of  appellant's  coal  mine  where  he  was  working. 
The  negligence  charged  in  the  declaration  was  a  willful  fail- 
ure to  have  the  mine  examined  by  a  duly  authorized  agent 
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to  determine  whether  there  were  any  dangerous  conditions 
therein,  as  required  by  Section  4,  Chapter  93,  2d  Starr  & 
Curtis'  Annotated  Statutes,  2719,  and  willfully  permitting 
appellee  to  enter  the  mine  before  the  conditions  were 
reported. 

A  trial  was  had  upon  a  plea  of  general  issue,  which 
resulted  in  a  verdict  and  judgment  in  favor  of  appellee  for 
85,000. 

The  chief  contention  on  which  a  reversal  of  the  judgment 
is  urged  is  that  appellee  failed  to  prove  a  willful  failure  to 
comply  with  the  statute.  James  Maggs,  the  mine  examiner, 
testified  that  on  the  morning  of  the  day  on  which  appellee 
was  injured  he  made  an  examination  of  the  mine;  that  he 
made  a  thorough  inspection  of  the  entry  where  appellee  was 
injured,  testing  the  roof  with  a  sounding  rod;  that  he  found 
there  a  loose  rock,  which  he  marked;  that  he  found  nothing 
wrong  elsewhere  in  the  entry,  and  that  he  delivered  a  report 
of  his  examination  to  the  eager  at  the  foot  of  the  shaft  at 
seven  o'clock  in  the  morning.  He  further  testified  that 
later,  about  8:30  o'clock  that  morning  (shortly  before  appel- 
lee was  injured)  while  passing  through  the  mine  to  take  up 
timber  orders,  he  again  sounded  the  roof  where  appellee 
was  working  and  found  nothing  wrong. 

If  the  testimony  of  Maggs  is  true,  there  was  no  such  vio- 
lation of  the  statute  as  is  charged  in  the  declaration.  No 
witness  denied  that  he  made  an  examination  of  the  mine  at 
the  time  testified  to  by  him.  None  denied  that  he  made 
an  inspection  and  sounding  of  the  particular  entry  where 
appellee  met  his  injury  a  few  hours  afterward. 

It  is  contended  that  his  testimony  is  untrue,  because  a 
witness  named  William  Youhoe  testified  that  on  the  day 
before  the  accident  he  examined  the  roof  at  the  point  of  the 
accident  and  found  a  large  loose  rock,  which  was  the  one 
that  fell  on  appellee.  It  does  not  necessarily  follow  that 
because  Youhoe  discovered  the  loose  rock  the  day  before 
that  Maggs  made  no  inspection  of  the  entry. 

In  testing  the  roof  of  a  mine  with  a  rod,  the  inspector 
must  determine  from  the  sound  whether  any  part  of  it  is 
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loose  and  dangerous.  If  it  sounds  firm  and  solid,' he  deter- 
mines that  it  is  safe;  if  it  sounds  hollow,  he  determines 
that  it  is  loose,  and  marks  it.  If  his  hearing  is  not  suffi- 
cientty  acute  to  detect  a  loose  place,  which  afterward  falls 
and  causes  injury,  the  operator  certainly  should  not  be  held 
liable  upon  the  ground  that  he  had  willfully  failed  to  com- 
ply with  the  statute.  The  statute  does  not  provide  how 
nor  to  what  extent  the  examination  shall  be  made.  If  the 
operator  employs  an  examiner,  holding  a  certificate  author- 
izing him  to  act  as  such,  and  the  examination  is  made  at 
the  time  required,  that,  in  our  opinion,  would  constitute  a 
compliance  so  far  as  the  operator  is  concerned.  At  all 
events,  a  mere  mistake  of  the  examiner  or  a  failure  on  his 
part  to  detect  a  defective  place  in  the  roof  should  not  con- 
stitute a  willful  neglect  of  the  operators  withinthe  meaning 
of  the  statute. 

Maggs  is  corroborated  by  the  witness  James  Courtney,  a 
miner  who  was  working  with  appellee  as  a  partner.  Court- 
ney testified  that  he  saw  the  chalk  mark  which  had  been 
made  by  Maggs  on  the  loose  rock  as  soon  as  he  entered  the 
room,  and  that  it  was  not  there  the  night  before.  He  also 
made  an  examination  of  the  roof  on  his  own  account,  and 
finding  the  chalked  place,  pulled  it  down. 

The  verdict  of  the  jury  can  be  justified  upon  no  other 
theory  than  that  Maggs  swore  falsely  upon  the  subject  of 
making  an  examination.  A  careful  examination  of  the  evi- 
dence in  the  record  has  satisfied  us  that  he  did  make  it.  He 
held  a  certificate  of  competency  from  the  State  Board  of 
Examiners  and,  as  already  intimated,  appellant  performed 
the  statutory  requirement  when  it  had  the  examination 
made  by  him.  With  this  view,  we  feel  that  the  verdict  is 
unjust  and  the  court  below  should  have  granted  a  new 
trial. 

The  judgment  will  be  reversed  and  the  cause  remanded. 
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George  P.  Chapman  v.  Chauncey  L.  Chapman. 

1 .  Presumptions — Gratuitous  Services.  — Where  a  merchant  received 
his  brother  in  his  home  as  a  visitor,  and  boarded  and  lodged  him  as  a 
member  of  the  family,  and  he  performed  various  kinds  of  service  in 
and  about  his  brother  s  store  and  buildings,  such  as  waiting  on  cus- 
tomers, etc.,  in  the  absence  of  an  express  agreement  the  law  will  indulge 
the  presumption  that  what  was  done  for  each  other  by  these  two  broth- 
ers was  done  gratuitously,  and  as  the  promptings  of  natural  affection. 

Assnmpsit,  for  services.  Appeal  from  the  Circuit  Court  of  Moultrie 
County;  the  Hon.  William  G.  Cochran,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1899.  Reversed  and  remanded.  Opin- 
ion filed  February  27,  1900. 

J.  ft.  &  Walter  Eden,  attorneys  for  appellant. 
Harbauoh  &  Whitaker,  attorneys  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

The  parties  to  this  suit  are  brothers.  Appellant  is  a  hard- 
ware merchant  at  Sullivan,  Illinois.  AppeJlee  is  a  resident 
of  Dunlap,  Iowa.  Appellee  visited  his  brother  at  Sullivan 
in  February,  1898,  and  remained  with  him  ten  or  eleven 
months.  During  his  stay  he  performed  various  kinds  of 
service  in  and  about  his  brother's  store  and  buildings,  such 
as  waiting  on  customers,  marking  goods,  sweeping  out, 
painting,  etc.  To  recover  therefor  this  suit  was  brought. 
It  was  defended  upon  the  ground  that  the  service  was  per- 
formed voluntarily  and  without  intention  to  charge  for  the 
same,  while  appellee  was  a  mere  visitor  at  the  house  of 
appellant.  There  was  a  recovery  for  $208  in  favor  of  appel- 
lee. If  appellee  was  received  in  the  home  of  appellant 
as  a  visitor  and  was  there  lodged  and  boarded  as  a  mem- 
ber of  the  family,  there  could  be  no  presumption  that 
he  intended  to  charge  for  what  he  did  or  be  charged  for 
what  he  received.  In  the  absence  of  express  agreement, 
the  law,  on  the  contrary,  would  indulge  the  presumption 
that  what  was  done  for  each  other   by  these  two  brothers 
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was  done  gratuitously,  and  as  the  promptings  of  natural 
affection.  Miller  v.  Miller,  16  111.  296;  Brush  v.  Blanchard, 
18  111.  46;  Faloon  v.  Mclntire  et  al.,  118  111.  292;  Collar  v. 
Patterson,  137  111.  403. 

The  first,  second  and  third  instructions  for  the  plaintiff, 
in  the  light  of  the  above  cited  authorities,  are  erroneous. 
One  tells  the  jury  that  if  the  service  performed  was  worth 
more  than  the  board  and  lodging  received,  the  plaintiff  was 
entitled  to  recover  the  difference.  The  others  allow  a  recov- 
ery in  the  absence  of  an  express  agreement  if  service  was 
performed  by  the  plaintiff  at  the  request  of  the  defendant. 

For  the  error  of  the  court  in  giving  those  instructions, 
the  judgment  will  be  reversed  and  the  cause  remanded. 


John  C.  Wilson  v.  William  E.  Hughes. 

1.  Res  Adjudic ata— Former  Appeals  in  the  Same  Case.—  Matters 
decided  in  the  first  appeal  will  not  be  reconsidered  on  a  second  appeal 
of  the  same  case. 

Partition.— Appeal  from  the  Circuit  Court  of  Greene  County;  the 
Hon.  Robert  B.  Shirley,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1899.    Affirmed.    Opinion  filed  February  27,  1900. 

John  C.  Wilson,  attorney  pro  se;  Grant  Foreman  and 
William  H.  Slack,  of  counsel. 

William  Ward  Hughes,  solicitor  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  case  was  before  us  at  a  former  term,  and  is  reported 
as  "  William  H.  Slack  etal.  v.  William  E.  Hughes."  (71  111. 
App.  91.)  We  then  reversed  the  order  that  had  theretofore 
been  made  therein  by  the  Circuit  Court,  and  remanded  the 
case  to  that  court  with  directions  to  refer  "  the  matter  to 
the  master  and  take  and  report  proof  as  to  the  amount 
actually  due  to  Hughes,  and  upon  its  ascertainment,  that  it 
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be  decreed  to  be  paid  to  him  and  the  excess,  if  any,  to  appel- 
lants (Slack  &  Foreman)  to  the  amount  of  their  claim,  as 
shown,  and  the  residue,  if  any,  to  Wilson." 

The  Circuit  Court  having  referred  the  matter  to  the  mas- 
ter as  directed,  he  took  and  reported  the  evidence  offered 
by  appellee  and  appellant  (Slack  &  Foreman  offering  none), 
and  from  the  evidence  reported  by  the  master  the  court 
found  there  was  due  Hughes  from  Wilson,  which  was 
embraced  in  the  order  in  question,  the  sura  of  $650115,  and 
ordered  the  master  to  pay  Hughes  out  of  the  fund  in  ques- 
tion, first  the  costs  herein  and  then  said  sum  of  $650.15,  so 
far  as  said  fund  will  discharge  the  same. 

The  appellant  Wilson,  seeks  now  to  reverse  that  order, 
because  among  other  things  he  insists  that  the  amount 
found  to  be  due  from  him  to  Hughes  is  excessive,  as  is  shown 
by  the  evidence. 

We  have  carefully  examined  the  evidence  and  are  of  the 
opinion  that  the  same  supports  and  warrants  the  finding 
and  order. 

The  other  errors  assigned  and  urged  to  reverse  the  order 
appealed  from,  W6re  all  involved  in  the  adjudication  made 
by  this  court  when  this  case  was  formerly  before  us,  and 
for  that  reason  will  not  be  again  considered  by  us.  The 
record  being  free  from  reversible  error,  we  affirm  the  order 
appealed  from.     Order  affirmed. 


W.  8.  Shirey  v.  Julias  Bicknell. 

1.  Subrogation— Chancery  Jurisdiction.— In  the  matter  of  subro- 
gation a  court  of  equity  has  original  jurisdiction,  even  though  a  remedy- 
exists  at  law;  and  under  the  facts  in  this  case,  the  law  affords  no  ade- 
quate remedy. 

2.  Equity  Practice— Filing  Cross-bills— Harmless  Error.—  Under 
our  statute,  after  answer,  a  defendant  has  the  right  to  file  a  cross-bill 
without  leave  of  court  being  first  obtained;  but  where  such  leave  is  re- 
fused by  the  court  and  the  decree  gives  the  defendant  all  the  relief  that 
he  could  have  obtained  under  a  cross-bill,  he  is  not  prejudiced  by  such 
refusal,  and  it  is  not  reversible  error. 


430  Appellate  Courts  of  Illinois. 

Vol.  87.]  Shirey  v.  Bicknell. 

Bill  for  Subrogation  and  Con tribnt ion.— Appeal  from  the  Circuit 
Court  of  Moultrie  County;  the  Hon.  William  G.  Cochran,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term.  1899.  Affirmed. 
Opinion  filed  February  27,  1900. 

Harbauoh  &  Whitaker,  attorneys  for  appellant 
John  R.  Eden,  attorney  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  a  proceeding  inequity  by  appellee  against  appel- 
lant and  others  for  subrogation  and  contribution.  Answers 
were  filed  and  the  evidence  taken  before  the  master  and 
reported  to  the  court.  A  supplemental  bill  was  also  filed. 
Upon  the  hearing,  the  court  decreed  for  appellee,  subro- 
gating him  to  the  rights  of  the  Millikin  National  Bank,  as 
judgment  and  execution  creditor  in  the  property  of  appel- 
lant; from  which  the  latter  appealed  to  this  court  and  seeks 
to  reverse  that  decree,  insisting  chiefly  that  the  remedy  of 
appellee  is  at  law;  that  appellee  was  surety  for  J.  S.  Bick- 
nell only;  and  that  the  court  refused  appellant  leave  to  file 
a  cross-bill. 

The  evidence  shows  that  the  firm  of  Riggin,  Shirey  & 
Co.  (the  "  Co. "  being  J.  S.  Bicknell),  borrowed  $6,000 
from  the  Millikin  National  Bank  of  Decatur,  Illinois,  and 
gave  their  note  therefor,  with  appellee,  Julius  B.  and  C.  T. 
Atchinson  as  sureties  thereon.  This  note  was  afterward 
renewed  for  the  same  amount,  and  with  the  same  parties 
thereto,  and  not  being  paid  in  full,  judgment  was  recovered 
thereon  in  the  Moultrie  County  Circuit  Court  for  $2,954.15, 
and  an  execution  issued  thereon.  Shirey,  one  of  the  firm, 
owned  real  estate  and  personal  property,  and  after  the  exe- 
cution was  issued,  said  real  estate  and  personal  property 
was  mortgaged  to  one  W.  T.  Shade,  for  $4,308,  the  real 
estate  being  already  incumbered  for  $10,000.  The  firm 
of  Riggin,  Shirey  &  Company  was  insolvent.  The  bank 
refused  to  have  the  execution  levied  upon  the  property 
of  Shirey,  and  insisted  upon  its  being  levied  upon  the 
property  of  appellee  (Julius  Bicknell),  to  prevent  which,  he 
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presented  the  original  bill  in  this  case  to  the  master  and 
obtained  an  injunction  which,  on  motion,  was  afterward  dis- 
solved and  the  lands  of  appellee  were  sold  in  satisfaction  of 
said  execution,  whereupon  he  filed  the  supplemental  bill,  set- 
ting up  such  facts  and  pray  ing  to  be  subrogated  to  the  rights 
of  the  bank  as  execution  creditor,  against  the  real  estate  and 
personal  property  of  appellant. 

As  to  appellant's  contention  against  the  decree,  that 
appellee's  remedy  is  at  law,  we  think  in  the  matter  of  sub- 
rogation a  court  of  equity  had  original  jurisdiction,  even 
though  a  remedy  exists  at  law,  and  under  the  facts  in  this 
case,  the  law  affords  no  adequate  remedy. 

As  to  the  second  insistance  of  appellant,  that  appellee 
was  surety  only  for  his  son,  we  think  the  evidence,  when 
fully  examined,  warranted  the  finding  of  the  court,  that 
appellee  was  the  surety  of  the  firm  of  Riggin,  Shirey  & 
Company  and  not  for  his  son  only. 

And  as  to  the  third  insistence  of  appellant  that  the  court 
improperly  refused  him  leave  to  file  a  cross-bill,  we  find  the 
record  shows  that  appellant  has  not  been  prejudiced  by  such 
refusal,  as  the  decree  gave  him  all  that  he  could  have  pro- 
cured had  he  been  permitted  to  file  a  cross-bill.  Besides, 
under  our  statute,  after  answer,  appellant  had  the  right  to 
file  a  cross-bill  without  leave  of  court  being  first  obtained. 
According  to  the  evidence,  the  $380  which  appellee  realized 
from  the  proceeds  of  the  sale  of  his  son's  lands,  was  to  be 
applied  upon  an  individual  debt  of  the  son,  as  had  the  other 
part  of  such  proceeds;  and  we  find  there  is  no  basis  in  the 
evidence  for  appellant's  contention  that  such  land  was 
placed  at  the  disposal  of  appellee  by  his  son  as  an  indem- 
nity for  going  security  for  him;  and  as  a  condition  prece- 
dent to  other  relief,  the  court  properly  ordered  the  Effing- 
ham property  to  be  sold.  Finding  no  reversible  error  in 
this  record,  the  decree  of  the  Circuit  Court  is  affirmed. 
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Z.  M.  Dunn  v.  Mary  C.  Trout. 

1 .  Marriage  Contract— Sexual  Intercourse  no  Excuse  for  a  Refusal 
to  Perform. — If  a  man  after  engaging  to  marry  a  woman  has  sexual  in- 
tercourse with  her  he  can  not  for  that  reason  break  off  the  engagement 
and  take  advantage  of  his  own  wrong. 

Breach  of  Marriage  Contract.-^ Appeal  from  the  Circuit  Court  of 
Champaign  County;  the  Hon.  Francis  M.  Wright,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1809.  Affirmed.  Opinion 
filed  February  27,  1900. 

Charles  EL  Kienzlb  and  Thomas  J.  Smith,  attorneys  for 
appellant. 

J.  L.  Eat,  attorney  for  appellee. 

Mr.  Justice  Harxer  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  $500,  recovered  by 
appellee  against  appellant  in  a  suit  for  breach  of  a  marriage 
contract. 

A  reversal  is  urged  because  the  verdict  is  not  supported 
by  the  evidence  and  because  the  court  erred  in  giving  cer- 
tain instructions  for  the  plaintiff  and  in  refusing  others 
offered  by  the  defendant.  There  is  something  said  in  the 
printed  briefs  about  a  variance  between  the  proofs  and  the 
d3claration,  but  as  that  objection  is  raised  for  the  first  time 
in  this  court  and  has  but  little  merit  m  it  we  shall  not  dis- 
cuss it. 

The  evidence  shows  that  both  parties  are  quite  advanced 
in  years.  Appellee,  a  widow  from  Ohio,  while  visiting 
relatives  and  friends  in  Champaign  county,  met  appellant, 
then  a  widower,  early  in  July,  1897.  A  strong  attachment 
at  once  sprang  up  between  them.  During  her  stay  of  six 
or  seven  weeks  in  Illinois,  appellant  frequently  visited  her, 
took  her  out  riding  and  did  various  other  acts  indicating 
love  and  affection  for  her.  She  testified  that  during  the 
time  he  made  love  to  her  and  promised  to  marry  her.  When 
she  returned  to  her  home  he  accompanied  her  as  far  as 
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Indianapolis.  She  stated  that  when  he  left  her  he  directed 
her  to  prepare  for  the  marriage,  which  she  did,  and  that  he 
promised  to  come  for  her  in  a  few  weeks  and  bring  her  back 
to  Illinois  as  his  wife.  He  testified  positively  that  he  never 
promised  to  marry  her  and  denied  many  of  the  statements 
made  by  her.  In  the  conflict  it  was  the  peculiar  province 
of  the  jury  to  say  where  the  truth  was.  After  she  reached 
home  she  received  a  number  of  letters  of  a  very  endearing 
character  from  him.  They  tend  strongly  to  corroborate 
her  and  doubtless  influenced  the  verdict  to  a  large  extent. 
Upon  the  trial  appellant  introduced  testimony  of  illicit 
conduct  on  the  part  of  appellee,  which  she  denied,  and  which 
was  so  unreasonable  in  its  character  that  we  can  not  believe 
it  It  was  to  the  effect  that  appellant  had  sexual  inter- 
course with  her  at  times  and  at  a  place  so  open  and  eas3r  of 
detection  that  the  jury  could  not  have  believed  it.  It  was 
upon  that  testimony  that  appellant  asked  the  court  to  in- 
struct the  jury  as  follows  : 

"13.  You  are  instructed  that  though  you  may  believe 
from  the  evidence  that  the  defendant  did  promise  to  marry 
the  plaintiff,  believing  St  the  time  she  was  a  chaste  and  virt- 
uous woman,  yet  if  the  defendant  afterward  discovered 
from  the  plaintiff's  acts  that  she  was  not  a  virtuous  woman, 
then,  and  in  that  event  of  the  proof,  the  defendant  would 
have  a  right  to  refuse  to  marry  the  plaintiff,  and  you  should 
find  your  verdict  for  the  defendant." 

The  court  rightly  refused  to  give  the  instruction.  If 
appellant,  after  engaging  to  marry  appellee,  had  sexual 
intercourse  with  her,  he  could  not  for  that  reason  break  off 
the  engagement  and  thereby  take  advantage  of  his  own 
wrong. 

Appellant's  twelfth  refused  instruction  was  fully  covered 
by  other  given  instructions.  There  is  nothing  seriously 
wrong  with  the  instructions  given  for  appellee. 

Seeing  no  error  in  the  record  that  would  justify  a  reversal 
of  the  judgment,  the  same  is  hereby  affirmed. 

Presiding  Justice  Wright,  having  presided  at  the  trial  in 
the  court  below,  took  no  part  in  the  decision  of  this  case. 

Vol  LXXXVU  28 
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Bauer  Grocer  Co.  v.  McKee  Shoe  Co. 

1.  Judgment  Notes — Power  of  a  Surviving  Partner  to  Give  in  the 
Name  of  the  Firm. — A  surviving  partner  has  no  power  to  give  a  note  and 
power  of  attorney  to  confess  judgment  in  the  name  of  the  firm,  and  a 
judgment  confessed  upon  such  a  note  and  power  is  void  as  to  the  estate 
of  the  deceased  partner,  but  is  valid  as  to  the  partner  who  did  execute 
them. 

2.  Same—  Valid  as  to  the  Surviving  Partner—  Satisfaction.— A  judg- 
ment confessed  upon  a  note  and  warrant  of  attorney  executed  by  a  sur- 
viving partner,  although  void  as  against  the  estate  of  the  deceased 
partner,  may  still  be  satisfied  out  of  the  partnership  assets. 

8.  Partners  —Suits  at  Law  Against  Surviving  Partners.— Where 
one  of  two  partners  dies,  suits  at  law  must  be  against  the  surviving 
partner,  and  in  the  event  of  recovery  satisfaction  can  be  obtained  out 
of  the  partnership  property. 

4.  Same— Duty  of  Survivors.— The  law  makes  it  the  duty  of  a 
surviving  partner  to  take  exclusive  possession  of  the  effects  of  the 
partnership  property,  to  pay  its  debts  out  of  such  property  and  to  settle 
its  business.  He  is  invested  with  large  discretion  in  settling  up  the 
affairs  of  the  partnership. 

5.  Same— Execution  Liens  of  Judgment  Creditors.— -The  execution 
lien  upon  the  partnership  assets  of  a  judgment  creditor  who,  in  the 
absence  of  fraud,  obtains  judgment  by  confession  against  a  partnership 
upon  warrant  of  attorney  signed  by  the  surviving  partner  in  the  firm 
name,  is  equal  to  the  execution  lien  of  a  creditor  who  obtains  his  judg- 
ment after  a  summons  and  trial. 

6.  Preferences— Right  of  Insolvent  Debtors.  —  The  right  of  an  insolv- 
ent debtor  to  prefer  one  creditor  over  others  can  only  be  exercised  as 
to  the  amount  due. 

7.  Insolvent  Debtors— Right  to  Give  Judgment  Notes.— An  insolv- 
ent debtor  has  no  right  to  give  a  judgment  note  which  provides 
for  the  collection  of  ten  per  cent  additional,  as  an  attorney  fee  for  the 
preferred  creditor.  Such  a  provision  is  a  mere  gift,  and  fraudulent  as  to 
other  creditors. 

8.  Same— Conveyances  Without  Consideration.— When  an  insolvent 
debtor,  voluntarily  and  without  consideration,  executes  a  conveyance 
or  gift,  his  act  in  so  doing,  as  toexisting  creditors,  is  fraudulent  and  void, 
regardless  of  whether  the  donee  had  knowledge  of  his  insolvent  condi- 
tion. 

Voluntary  Assignments.— Error  to  the  County  Court  of  Montgomery 
County;  the  Hon.  M.  J.  McMurbay,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1899.  Affirmed  in  part,  reversed  in  part 
and  remanded.    Opinion  filed  February  27,  1900. 
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Statement. — Martha  Pritchett  and  Lewis  Trexler,  part- 
ners in  the  mercantile  business  at  the  village  of  Fillmore, 
Illinois,  began  purchasing  goods  on  a  credit  from  the  McKee 
Shoe  Company  on  the  15th  of  February,  1898,  and  con- 
tinued to  so  purchase  until  the  8th  of  April,  1898,  when 
Martha  Pritchett  died.  The  firm,  at  that  time,  owed  the 
shoe  company  about  $700.  Trexler  continued  the  business 
and  purchased  from  it  until  the  indebtedness  on  the  9th 
of  July,  1898,  amounted  to  $822.25.  On  that  date  he  paid 
to  the  collecting  agent  of  the  shoe  company  $100  in  cash, 
and  delivered  to  him  for  the  balance  of  the  account,  six 
promissory  notes  signed  "  Pritchett  &  Trexler,"  containing 
power  of  attorney  to  confess  judgment.  On  the  11th  of 
July,  1898,  a  judgment  by  confession  in  vacation  was  en- 
tered before  the  clerk  of  the  Circuit  Court  against  Lewis 
Trexler,  Dora  Trexler  and  Delbert  Pritchett,  as  partners 
under  the  firm  name  of  Pritchett  &  Trexler,  for  $794.25, 
which  included  $72  attorney's  fees.  Execution  was  issued 
immediately,  and  was  placed  in  the  hands  of  the  sheriff, 
who,  on  the  1 2th  of  July,  levied  on  Trexler's  stock  of  goods. 
After  that,  but  on  the  same  day,  Trexler,  as  surviving  part- 
ner, made  a  general  assignment  for  the  benefit  of  creditors 
and  lodged  his  deed  of  assignment,  with  inventory  attached, 
in  the  office  of  the  clerk  of  the  County  Court.  On  the  13th 
of  July,  John  Green,  named  in  the  deed  of  assignment  as 
assignee,  qualified  as  assignee.  Finding  the  goods  in  the 
possession  of  the  sheriff  by  virtue  of  the  levy  of  execution, 
Green  reported  the  situation  to  the  County  Court,  and  an 
arrangement  was  entered  into  whereby  he  was  allowed  to 
take  possession  of  the  goods,  sell  the  same,  and  report  the 
proceeds  in  court,  the  rights  of  the  shoe  company  and  the 
sheriff  to  be  afterward  determined. 

Green  realized  from  the  sale  of  the  goods,  $3,854.84.  The 
claims  allowed  against  the  estate  aggregated  $6,381.77.  The 
County  Court,  over  the  objection  of  Bauer  Grocery  Com- 
pany, held  that  the  execution  gave  to  the  shoe  company 
a  prior  lien,  and  ordered  the  full  payment  of  the  judg- 
ment out  of  the  funds  reported  by  the  assignee.    To  reverse 
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that  order,   the  Bauer  Grocery  Company  prosecutes  this 
writ  of  error. 

Zink,  Jett  &  Kinder,  attorneys  for  plaintiff  in  error; 
J.  M.  Truett,  of  counsel. 

Lane  &  Cooper,  attorneys  for  defendant  in  error. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

It  is  contended  by  the  plaintiff  in  error  that  the  judgment 
and  execution  upon  which  the  defendant  bases  its  right  of 
priority  over  other  creditors  are  void.  The  contention  is 
founded  upon  the  proposition  that  a  surviving  partner  has 
no  power  to  give  a  note  and  power  of  attorney  to  con- 
fess judgment  in  the  name  of  the  firm.  That  a  surviving 
partner  has  no  such  power  is  a  well  established  rule  of  law. 
But,  while  a  judgment  confessed  upon  it  would  be  void  as 
to  the  estate  of  the  deceased  partner,  it  would  be  valid  as 
to  the  partner  who  executed  the  note  and  warrant.  If  the 
note  was  for  a  partnership  debt,  we  see  no  reason  why  the 
judgment  could  not  be  satisfied  out  of  the  partnership 
assets.  Where  one  of  .two  partners  dies,  suits  at  law  must 
be  against  the  surviving  partner,  and  in  the  event  of  recov- 
ery satisfaction  can  be  obtained  out  of  the  partnership 
property. 

When  Trexler's  partner  died,  the  law  made  it  his  duty  to 
take  exclusive  possession  of  the  effects  of  the  partnership, 
to  pay  its  debts  out  of  the  same  and  to  settle  its  business. 
Sec.  89,  Ch.  3,  Hurd's  Eevised  Statutes,  123.  He  was 
invested  with  large  discretion  in  settling  up  the  affairs  of 
the  partnership.  It  will  hardly  be  contended  that  satis- 
faction of  a  judgment  rendered  against  him  upon  sum- 
mons, etc.,  for  a  partnership  debt,  could  not  have  been  had 
out  of  the  partnership  assets  prior  to  the  assignment.  The 
execution  lien  of  a  judgment  creditor  who,  in  the  absence 
of  fraud,  obtains  judgment  b}r  confession,  is  equal  to  the 
execution  lien  of  a  creditor  who  has  obtained  his  judgment 
alter  a  summons  and  trial. 

It  is  contended  that  the  County  Court  erred  in  not  hold- 
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ing  the' judgment  void  to  the  extent  of  $72,  the  amount  of 
the  attorney's  fees  included.  The  right  of  an  insolvent 
debtor  to  prefer  one  creditor  over  others  can  only  be  exer- 
cised as  to  the  amount  actually  due.  He  has  no  right  to 
give  a  note  for  the  amount  due  which  provides  for  the  col- 
lection of  ten  per  cent  additional  as  an  attorney  fee  for  the 
preferred  creditor.  The  provision  as  to  the  attorney  fee  is 
a  mere  gift  and  fraudulent  as  to  other  creditors.  Hulse  et 
al.  v.  Marshon  et  al.,  125  111.  52;  Young  v.  Clapp,  147  111. 
176;  First  National  Bank  of  Pana  v.  Havens  and  Geddis 
Co.,  61  111.  App.  213. 

An  attempt  is  made  to  distinguish  this  case  from  the 
ones  cited,  in  that  the  defendant  in  error,  at  the  time  of 
accepting  the  notes  from  Trexler,  did  not  know  he  was 
insolvent,  while,  in  the  cases  cited,  the  preferred  creditor 
did  know  that  their  debtor  was  insolvent.  On  principle, 
we  do  not  see  how  that  should  make  any  difference.  When 
an  insolvent  debtor,  voluntarily  and  without  consideration, 
executes  a  conveyance  or  gift,  his  act  in  so  doing  is,  as 
to  existing  creditors,  fraudulent  and  void,  regardless  of 
whether  the  donee  had  knowledge  of  his  insolvent  condition. 

The  order  of  the  County  Court  will  be  affirmed  as  to 
payment  of  amount  of  judgment  of  defendant  in  error 
except  as  to  attorney  fee  of  $72,  and  as  to  that  amount, 
it  will  be  reversed.  The  cause  will  be  remanded  with 
directions  to  the  County  Court  to  enter  an  order  in  accord- 
ance with  this  opinion. 

Affirmed  in  part,  reversed  in  part  and  remanded. 


The  Kellyville  Coal  Co.  v.  Jesse  Humble. 

1.  Fellow-Servants— " Dirt  Scratcher"  and  "Boss  Driver."— A 
dirt  scratcher  and  a  boss  driver  in  a  coal  mine  are  fellow-servants  when 
engaged  in  doing  the  same  work. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Vermilion  County;  the  Hon.  Ferdinand  Bookw alter,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1899.  Reversed 
and  remanded.    Opinion  filed  February  27,  1900. 
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D.  D.  Evans  and  G.  M.  McDowell,  attorneys  for  the 
appellant. 

S.  A.  Bristow  and  Mabin  &  Cl^rk,  attorneys  for  appel- 
lee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

Appellee  was  employed  in  appellant's  coal  mine,  and 
worked  under  one  Preston  Howard,  who  was  boss  driver. 
He  claims  that  he  was  employed  as  a  "  dirt  scratcher  "  only. 
Howard  had  charge  of  the  dirt  scratehers  and  timbermen  of 
the  day  force  in  the  mine.  It  was  the  duty  of  the  timber- 
men  to  timber  the  entries  and  cross-cuts  of  the  mine  and, 
when  occasion  required,  to  take  down  the  timbers.  It  was 
the  duty  of  the  dirt  scratehers  to  take  down  loose  rock, 
clear  away* dirt  and  perform  such  other  like  work  as 
required  no  special  skill  or  experience. 

When  the  injury  which  is  made  the  basis  of  this  suit 
occurred,  appellee  had  been  employed  in  the  mine  five  or 
six  months,  and  had  on  several  occasions,  when  directed  by 
Howard,  assisted  in  removing  timbers.  In  the  same  mine 
was  working  a  timberman  by  the  name  of  Golding.  On 
the  occasion  of  the  accident,  Golding  called  on  appellee  to 
assist  him  in  "  throwing  a  fall "  in  a  cross-cut.  The  post  or 
prop  supporting  the  roof  was  wedged  in  tightly,  and  to 
loosen  it  appellee  struck  it  several  times  with  a  sledge 
which  caused  it  to  give  way  and  let  down  on  appellee 
several  tons  of  coal,  rock  and  timbers.  For  the  injuries 
thereby  received  appellee  brought  this  suit  and  recovered  a 
judgment  against  appellant  for  $1,000. 

The  negligence  alleged  against  appellant  was  in  directing 
appellee  to  perform  the  duty  of  a  timberman  when  he  was 
inexperienced  in  that  line  of  service  and  was  employed  as  a 
dirt  scratcher  only.  There  was  a  conflict  in  the  testimony 
as  to  whether  appellee  was  employed  generally  to  do  any 
work  in  the  mine  to  which  he  might  be  directed,  or  whether 
his  employment  was  confined  to  the  duties  of  a  dirt 
scratcher.     It  does  not  appear  that  he  at  any  time  objected 
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to  assisting  timbermen,  although  he  frequently  performed 
that  service.  On  the  day  of  the  injury  he  was  not  directed 
by  his  boss,  Howard,  to  render  any  such  service,  but  went 
at  it  upon  the  request  of  Golding. 

To  throw  the  prop  by  striking  it  with  a  sledge  was  dan- 
gerous and  improper.  The  proper  way  was  for  the  party 
to  stand  aside  and  ram  it  with  a  piece  of  timber.  Appellee 
testified  that  he  used  the  sledge  because  Golding  directed 
him  to  do  so.  That  Golding  denies.  The  conflict  is  unim- 
portant, because  in  our  view  appellee  and  Golding  were 
fellow-servants.  Appellant  could  not  be  held  responsible 
for  such  a  direction,  although  erroneous,  unless  Golding 
was  a  vice-principal.  Howard  was  the  common  foreman 
under  whom  both  appellee  and  Golding  worked.  Although 
he  may  have  directed  appellee  to  assist  Golding  on  previous 
occasions,  that  would  not  make  Golding  a  vice-principal. 
While  Golding  may  have  been  directing  the  work,  the  two 
were,  nevertheless,  doing  it  together.  Golding  had  no 
power  to  compel  the  appellee  to  work  in  a  particular  man- 
ner, and  discharge  him  if  he  refused.  The  case  of  Agnew 
v.  Supple,  80  111.  App.  437,  is  in  point. 

We  think  the  jury  was  erroneously  led  into  the  view  that 
Golding  was  a  foreman  or  vice-principal  over  appellee  by 
the  sixth  instruction  given  for  the  plaintiff.  Such  an 
instruction  was  erroneous  in  the  absence  of  proof  showing 
that  Howard  had  authority  to  appoint  Golding  to  act  as  a 
vice-principal.  The  effect  of  the  instruction  is  to  take  away 
from  the  jury  the  consideration  of  whether  Golding  was  a 
fellow-servant  with  appellee. 

No  error  was  committed  by  the  refusal  of  instructions. 
The  law  contained  in  the  first  and  fourth,  refused,  was 
embodied  in  others  given. 

For  error  in  giving  the  sixth  instruction  for  appellee  and 
because  the  verdict  is  against  the  evidence,  the  judgment 
must  be  reversed  and  the  cause  remanded. 
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American  Central  Ins.  Co.  v.  J.  B.  Henninger  &  Co. 

1.  Insurance — Waiver  of  Proofs  of  Loss. — Where  an  insurance 
CDmpany  denies  its  liability,  it  waives  proof  of  loss  or  defects  in  proofs 
already  furnished  and  suit  can  be  brought  at  once  without  such  proofs. 

2.  Same— Waiter  of  Conditions  in  the  Policy.— Where  an  insurance 
company  denies  its  liability  for  a  loss  under  the  policy  such  denial 
operates  as  a  waiver  of  a  provision  requiring  the  policyholder  to  furnish 
a  certificate  of  a  magistrate  or  notary  public  stating  that  he  had  exam- 
ined the  circumstances  of  the  fire  and  believed  that  the  insured  had 
honestly  sustained  loss. 

8.  Proposition  op  Law— Musi  be  Submitted  in  Apt  Time.— Propo- 
sitions of  law  not  submitted  to  the  court  until  after  the  decision  has 
been  rendered  come  too  late. 

Assumpsit.— On  insurance  policy.  Appeal  from  the  Circuit  Court  of 
McLean  County;  the  Hon.  Colostin  D.  Myers,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1899.  Affirmed.  Opinion 
filed  February  27,  1900. 

Owen  &  Owen,  and  Welty  &  Sterling,  attorney  for  ap- 
pellant. 

Fifer  &  Barry,  attorneys  for  appellees. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  on  two  fire  insurance 
policies  issued  by  appellant  to  appellee  on  a  stock  of  boots 
and  shoes  at  Leroy,  Illinois.  One  policy  was  issued  on  the 
2d  and  the  other  on  the  11th  day  of  May,  1899.  The  fire 
which  caused  the  loss  occurred  early  on  the  morning  of  the 
12th  of  May.  It  was  extinguished  before  the  goods  were 
totally  consumed,  but  not  until  after  they  had  been  greatly 
damaged.  The  company  denied  liability  and  defended 
upon  the  following  grounds  : 

1.  The  plaintiffs  fraudulently  misrepresented  the  value 
of  the  goods  at  the  time  the  last  policy  was  made. 

2.  The  plaintiffs  failed  to  comply  with  the  requirements 
of  the  policies : 

(a)  In  not  furnishing  proper  proofs  of  loss,  containing 
copy  of  descriptions  and  schedules  in  other  policies; 
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(i)  In  not  furnishing  an  inventory  showing  cash  value 
of  each  item  of  loss; 

(<?)  In  not  furnishing  a  certificate  of  a  magistrate  or 
notary  public  stating  that  he  examined  the  circumstances 
of  the  fire  and  believed  that  the  insured  had  honestly  sus- 
tained loss; 

(d)  In  Henninger's  refusal  to  submit  to  examination 
under  oath  touching  the  origin  of  the  fire  and  the  amount 
of  loss. 

(e)  In  refusing  to  produce  for  examination  books  of 
account,  invoice  and  vouchers. 

(3)  The  fire  was  caused  by  plaintiff  Henninger  for  the 
purpose  of  causing  loss. 

4.    The  judgment  is  excessive. 

A  jury  was  waived  and  the  case  was  tried  by  the  court, 
who  rendered  judgment  for  the  plaintiffs  in  the  sum  of 
$6fiS.71,  and  from  this  judgment  this  appeal  is  prosecuted. 

The  value  of  the  goods  at  the  time  of  the  applicatien  for 
the  second  policy  may  have  been  placed  rather  high  by 
Henninger,  but  we  are  unable  to  say  that  there  was  such 
fraudulent  representation  in  that  particular  as  to  render  the 
policy  void. 

There  is  testimony  in  the  record  that  appellant's  adjus- 
ter, after  making  an  examination,  denied  all  liability  and 
said  that  his  company  would  pay  nothing  on  the  policies. 
The  adjuster  testified  that  he  made  no  such  statements.  It 
was  the  peculiar  province  of  the  trial  court  to  find  the 
truth  in  the  conflict,  and  we  are  not  inclined  to  say  that  he 
erred  in  finding,  as  he  did,  that  appellant  denied  all  liabil- 
ity. Under  that  finding,  it  is  immaterial  whether  proper 
proofs  of  loss  were  submitted  or  not.  The  rule  is  firmly 
established  in  this  State  that  where  an  insurance  company 
denies  liability,  it  thereby  waives  proof  of  loss,  and  suit  may 
be  brought  at  once  without  such  proof.  Williamsburg  City 
Fire  Ins.  Co.  v.  Cary,  83  111.  453;  Mechanic's  Ins.  Co.  v. 
Hodge,  149  111.  298.  " 

Such  denial  also  operates  as  a  waiver  of  a  provision 
requiring  the  insured  to  furnish  a  certificate  of  a  magistrate 
or  notary  public  stating  that  he  had  examined  the  circum- 
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stances  of  the  lire  and  believed  the  insured  had  honestly 
sustained  lost. 

The  same  rule  applies  to  the  alleged  refusal  of  Hennin- 
ger to  submit  to  an  examination  under  the  oath  touching 
the  origin  of  the  fire  and  the  amount  of  loss,  and  the  refusal 
to  produce  for  examination  books  of  account,  invoice  and 
vouchers.  As  a  matter  of  fact  Henninger  did  submit  to 
an  examination  under  oath  and  was  rigidly  examined  by 
the  adjuster.  The  complaint  seems  to  be  that  he  would  not 
submit  to  another  examination.  It  is  true,  also,  that  proofs 
of  loss  were  furnished,  but  appellant  contends  they  were 
defective  and  did  not  fulfill  the  requirements  of  the  policies. 
The  rule  of  waiver  above  mentioned  would  apply  to  a  case 
of  defective  proofs  as  well  as  to  a  case  where  there  were  no 
proofs  of  loss  at  all. 

The  chief  contention,  and  doubtless  the  one  that  caused 
the  adjuster  to  deny  the  liability  of  the  company,  is  that 
Henninger  started  the  fire. 

The  evidence  shows  that  the  stock  of  boots  and  shoes 
insured  were  kept  on  the  west  side  of  a  store  room  lighted 
by  electricity.  On  the  other  side  of  the  room  was  a  stock 
of  notions  owned  by  other  parties  than  appellees.  To  the 
rear  of  the  store  room  was  a  vacant  room,  separated  from 
the  store  room  by  a  board  partition.  On  the  night  pre- 
vious to  the  fire,  appellees  and  a  clerk  were  in  the  store, 
invoicing,  until  nearly  twelve  o'clock.  Owing  to  the  elec- 
tric lights  being  stationary,  it  was  found  necessary  to  use  a 
coal-oil  lamp.  The  electric  lights  in  the  building  burned 
all  night  and  it  is  not  known  whether  the  lighted  lamp  was 
extinguished  when  the  parties  left  the  store.  The  chief 
evidences  *of  the  fire  were  in  close  proximity  to  the  place 
where  the  lamp  was  used,  and  where  it  was  found  broken 
into  a  great  many  pieces.  There  were  other  evidences,  such 
as  the  odor  of  coal  oil,  loosing  of  the  wall  paper,  etc.,  indi- 
cating that  the  lamp  exploded.  Henninger  left  the  build- 
ing about  twelve  o'clock  and  returned  between  half  past 
four  and  five  o'clock  in  the  morning.  He  at  once  discov- 
ered the  fire  and  gave  the  alarm.  There  were  several  cir- 
cumstances connected  with  his  discovery  of  the  fire  and  his 
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conduct  calculated  to  subject  him  to  suspicion.  lie  offered 
in  bis  testimony  full  explanation  of  them,  however,  and  the 
trial  court  was  in  much  better  situation  to  pass  upon  his 
testimony  than  we  are.  We  are  not  prepared  to  say  that 
his  explanation  was  not  true  and  that  the  court  below 
erred  in  not  finding  that  he  started  the  tire. 

It  is  assigned  for  error  that  the  court  refused  to  hold  as 
the  law  certain  propositions  submitted  by  appellant.  The 
propositions  were  not  submitted  to  the  court  until  after  the 
decision  had  been  rendered.  They  came  too  late.  A  party 
desiring  to  have  propositions  of  law  passed  upon  by  the  court 
must  submit  them  at  the  time  the  case  is  tried.  They 
come  too  late  after  the  court  has  announced  a  decision. 
Alleraan  v.  Lumsden,  159  111.  219;  Carlyle  Water  Co.  v. 
City  of  Carlyle,  31  111.  App.  325;  London  v.  Mullens,  52  111. 
App.  410. 

We  see  no  reason  for  reversing  the  judgment.  Judg- 
ment affirmed. 
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Birdsell  Mfg.  Co.  v.  The  Independent  Fire  Sprinkler  Co.  \H   1579) 

1.  Judgments— Power  of  the  Court  to  Enter  Nunc  pro  Tunc,  at  a 
Subsequent  Term. — A  court  is  powerless  to  enter  a  judgment  nunc  pro 
tunc,  as  of  a  former  term,  when  in  fact  no  such  judgment  was  then 
ordered. 

2.  Same—  Wliat  is  Not  a  Judgment. — The  words  *'  Judgment  on 
attachment  and  on  claims  for  $414.50  and  costs  of  suit,"  do  not  consti- 
tute a  judgment.  They  amount  to  no  more  than  a  finding,  a  minute 
from  which  a  judgment  may  be  written. 

Attachment. — Appeal  from  the  Circuit  Court  of  DeWitt  County;  the 
Hon.  William  G.  Cochran,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1899.  Reversed  and  remanded.  Opinion  filed 
February  27,  1900. 

J.  B.  Hutchinson,  attorney  for  appellant. 

Wilbeb,  Eldridoe  &  Alden,  attorney's  for  appellee. 

Mr.  Pbe8iding  Justice  Wright  delivered  the  opinion  of 
the  court. 
Appellee  sued  out  a  writ  of  attachment  against  appellant 
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August  2,  1895,  which  was  served  upon  the  Leavitt  &  Ogle- 
vee  Co.,  as  garnishee.  In  this  suit  a  declaration  in  assump- 
sit was  tiled.  At  the  December  term,  1S96,  of  the  Circuit 
Court,  before  the  garnishee  had  answered  the  interrogato- 
ries, and  without  judgment  having  been  entered  against 
appellant  upon  the  cause  of  action  stated  in  the  declaration, 
a  judgment  was  entered  against  the  garnishee  for  $577.55 
in  favor  of  appellant  for  the  use  of  appellee.  At  the  March 
term,  1897,  upon  the  motion  of  appellee  the  court  entered 
judgment  against  the  appellant  for  the  same  amount,  nunc 
pro  tunc,  as  of  the  previous  term,  which  subsequently,  at 
the  March  term,  1898,  the  appellee  moved  the  court  to  set 
aside,  and  at  the  August  term,  1898,  a  like  motion  was  made 
by  appellee  to  set  aside  all  orders  made  in  the  case  since 
August  21, 1896,  which  motions  were  by  the  court  sustained 
and  the  judgment  and  orders  set  aside.  After  this  appel- 
lant pleaded  to  the  declaration,  and  issues  were  thus  formed 
and  tried  by  the  court,  a  jury  having  been  waived,  resulting 
in  a  finding, and  direction  by  the  court  for  a  judgment 
against  appellant  for  $414.50,  to  reverse  which  this  appeal 
is  prosecuted.  The  principal  reasons  urged  for  a  reversal 
of  the  judgment  are  that  the  court  erred  in  its  findings  and 
rulings  as  to  the  law  in  the  decision  of  the  case  and  in  set- 
ting aside  orders  previously  made  and  in  vacating  the  judg- 
ment against  the  garnishee. 

It  may  be  the  court  had  no  authority  to  set  aside  the 
judgment  against  the  garnishee  at  a  subsequent  term  as  it 
did,  but  if  this  is  so,  and  the  judgment  for  such  reason  is 
still  in  force,  that  could  avail  nothing  to  appellant  as  a 
defense  to  the  action  unless  such  judgment  had  been  paid, 
or  accepted  by  appellee  in  satisfaction  of  the  cause  of  action 
set  forth  in  its  declaration.  The  former  is  not  claimed,  and 
while  appellant  claims  the  latter  to  be  true,  the  court,  upon 
the  evidence  heard  by  it,  found  against  appellant  upon  this 
point,  and  we  think  such  finding  was  warranted  by  the  evi- 
dence. The  vacation  of  the  judgment  that  had  been 
entered  nunc  pro  tunc  as  of  a  former  term  was  proper  for 
the  reason  the  court  was  powerless  to  enter  it,  no  judgment 
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having  in  fact  been  ordered  at  such  former  term,  and  it  does 
not  appear  that  any  minute  or  memorial  paper  existed  from 
which  such  judgment  could  properly  have  been  entered. 
Even  if  it  was  irregular  for  the  court  to  vacate  such  judg- 
ment at  the  time  it  did  so,  appellant  was  not  harmed  by 
such  order,  and  beside  all  this,  the  action  of  the  court  in 
setting  aside  the  orders  and  judgment  previously  entered  is 
not  before  us  for  review,  for  this  appeal  brings  before  us 
only  the  propriety  of  the  finding  and  judgment  of  the  court 
upon  the  issues  arising  upon  the  pleas  to  the  declaration  in 
the  case.  We  find  no  reversible  error  in  the  rulings  of  the 
court  upon  the  law  in  the  decision  of  the  case,  and  the  evi- 
dence warranted  the  finding  that  was  made. 

That  which  is  claimed  to  be  the  judgment  of  the  court, 
from  which  this  appeal  is  taken,  is  as  follows  :  "  Judgment 
on  attachment  and  on  claim  for  $414.50  and  costs  of  suit." 
One  of  the  errors  urged  for  reversal  is  that  this  is  a  defect- 
ive judgment  and  as  such  it  should  be  reversed,  while 
appellee  contends  it  should  be  affirmed  as  the  judgment  of 
the  trial  court.  We  are  of  the  opinion  the  words  quoted  do 
not  constitute  a  judgment  nor  do  they  bear  any  resemblance 
to  a  judgment.  They  amount  to  no  more  than  a  finding,  a 
minute  from  which  a  judgment  might  be  written,  but  in  no 
just  sense  can  it  be  maintained  that  in  themselves  they 
import  a  judgment. 

Were  it  not  that  appellee  insisted  upon  its  affirmance, 
thereby  claiming  that  such  is  a  judgment  upon  which  an 
execution  might  properly  issue  out  of  the  trial  court,  we 
would  be  disposed  to  dismiss  the  appeal  for  the  want  of  a 
final  judgment  from  which  an  appeal  could  be  prosecuted, 
as  we  held  in  Metzger  v.  Morley,  83  111.  App.  113,  subse- 
quently affirmed  by  the  Supreme  Court;  but  both  parties 
are  here  treating  it  as  a  judgment,  and  that  being  the  issue 
presented  to  us  for  decision,  and  the  same  being  in  our  opin- 
ion wholly  ineffective  as  a  judgment,  we  feel  compelled  to 
reverse  the  same  for  such  reason,  and  will  remand  the  cause 
to  the  trial  court  with  leave  to  move  the  court  for  a  proper 
judgment  upon  the  finding.    Reversed  and  remanded. 
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Birdsell  Co.  v.  The  Illinois  Malleable  Iron  Co. 

1.  Res  Ad  judicata— Former  Decisions.—  In  all  material  points  this 
cause  is  like  Birdsell  Manufacturing  Company  v.  Independent  Fire 
Sprinkling  Company  (ante),  and  will  be  governed  by  the  same. 

Appeal  from  the  Circuit  Court  of  DeWitt  County;  the  Hon.  William 
G.  Cochran,  Judge,  presiding.  Heard  in  this  court  at  the  November 
term,  1899.    Reversed  and  remanded.    Opinion  filed  February  27,  1900. 

J.  B.  Hutchinson,  attorney  for  appellant. 

Wilber,  Eldridgb  &  Alden,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

In  all  material  points  this  cause  is  like  Birdsell  Manufac- 
turing Company  v.  Independent  Fire  Sprinkler  Company 
(ante),  in  which  we  have  this  day  filed  an  opinion  giving 
our  reasons  in  the  decisions  of  the  case.  This  case  will  be 
decided  in  the  same  way  and  for  the  same  reasons  expressed 
in  the  opinion  to  which  we  have  referred,  and  the  judgment 
of  the  Circuit  Court  will  be  reversed  and  the  cause  remanded 
to  that  court  for  a  proper  judgment  upon  the  finding.  Re- 
versed and  remanded. 


Wabash  Railroad  Co.  v.  George  E.  Stewart,  Adm'r. 

1.  Instructions— As  to  Speed  of  Trains  Being  Dangerous.— An 
instruction  which  submits  to  the  jury  the  simple  question  of  whether 
the  speed  of  a  train  was  so  high  and  dangerous  as  to  amount  to  negli- 
gence on  the  part  of  the  company,  and  wholly  omitting  to  submit  to 
them  other  attending  circumstances  shown  by  the  evidence  which 
might  have  affected  the  safety  of  persons  using  a  highway  crossing  and 
which  were  necessary  to  be  considered  in  properly  determining  the 
matter,  is  erroneous  as  giving  them  an  unbridled  and  unguided  license 
to  find  any  speed  they  might  regard  dangerous,  to  be  negligence. 
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2.  Same— Must  Be  Based  upon  the  Evidence.— An  instruction  which, 
after  telling  the  jury  what  signals  the  laws'  of  the  State  require  rail- 
roads to  give  before  reaching  and  while  passing  over  public  highways, 
states  that  "it  is  a  question  for  you  to  determine  from  the  evidence 
whether  the  law  was  complied  with  by  the  company,  and  whether  the 
deceased  was  or  was  not  in  a  condition  to  have  heard  such  signals  if 
they  had  been  given,"  is  erroneous,  as  submitting  a  question  not  in  issue 
by  the  pleadings  and  proofs,  and  calculated  to  mislead  the  jury  as  to 
what  the  laws  require  of  railroad  companies  in  regard  to  signals  at  pub- 
lic highway  crossings  for  the  benefit  of  persons  using  the  same. 

3.  Same—  Calling  Attention  to  a  Single  Omission  of  Duty.— An 
instruction  which  calls  attention  to  a  single  omission  of  the  defendant, 
and  submits  to  the  jury  for  their  determination,  without  reference  to 
any  other  surroundings  or  attendant  circumstances,  the  question  as  to 
whether  or  not  that  omission  constituted  negligence,  is  erroneous  as 
prejudicial  to  the  contention  of  the  company,  that  the  facts  and  cir- 
cumstances shown  by  the  evidence  did  not  require  it  to  have  a  watch- 
man at  the  place  at  the  time. 

Action  In  Case.— Death  from  negligent  act.  Appeal  from  the  Circuit 
Court  of  Vermilion  County;  the  Hon.  Ferdinand  Bookw alter,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1899.  Reversed 
and  remanded.    Opinion  filed  November  27,  1900. 

Statement. — In  the  Circuit  Court  of  Vermilion  County, 
in  an  action  on  the  case,  the  appellee,  George  E.  Stewart,  as 
administrator  of  the  estate  of  Theodore  T.  Wade,  deceased, 
sued  the  appellant  for  negligently  causing  the  death  of  his 
intestate.  The  case  was  tried  by  jury  and  a  verdict  and 
judgment  rendered  for  appellee  for  $2,750.  Appellant 
brings  the  case  to  this  court,  and  urges  a  reversal  of  the 
judgment  on  the  grounds  that  the  verdict  is  contrary  to 
the  evidence;  that  the  court  improperly  gave  plaintiff's 
instructions  numbers  two  and  three,  and  improperly  refused 
defendant's  refused  instruction  number  eight. 

The  declaration  contained  seven  counts.  The  first 
averred  that  on  January  1,  1899,  defendant  was  operating 
a  certain  railway  which  crossed  a  public  street  or  highway 
within  the  corporate  limits  of  the  village  of  Philo,  Cham- 
paign county,  Illinois,  directly  west  of  a  certain  grain  ele- 
vator standing  alongside  the  tracks  and  on  the  right  of  way 
of  defendant;  that  defendant  drove  a  certain  locomotive 
engine  and  train  of  passenger  cars  called  the  "  Continental 
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Limited,"  upon  and  over  said  railway  and  crossing,  and 
failed  to  give  the  statutory  signals,  in  consequence  of  which 
Theodore  T.  Wade,  while  going  over  said  crossing  in  a 
bu ggy,  and  in  the  exercise  of  due  care,  was  killed;  and  that 
Wade  left  surviving  him,  his  mother,  one  sister  and  two 
brothers  as  next  of  kin. 

The  second  is  like  the  first  except  it  charges  the  locomo- 
tive and  train  of  cars  which  defendant  drove  over  said 
crossing,  was  the  one  known  as  the  "  Fast  Mail." 

The  third  averred  that  the  defendant  drove  a  train  of 
cars  known  as  the  u  Continental  Limited  "along  said  rail- 
way from  east  to  west  over  said  crossing,  and  while  Wade, 
in  the  exercise  of  due  care,  was  riding  in  a  buggy  on  said 
highway,  over  said  crossing,  defendant  so  carelessly,  negli- 
gently and  improperly  ran  said  train  at  such  a  high  and 
dangerous  rate  of  speed  that  said  Wade  was  struck  and 
killed  thereby. 

The  fourth  is  like  the  third  except  it  charges  that  train 
to  have  been  the  one  known  as  the  "  Fast  Mail." 

The  fifth  averred  that  defendant,  by  its  servants,  drove 
a  certain  locomotive  engine  and  train  of  cars  over  and  along 
said  crossing  so  carelessly  and  improperly  while  Wade,  in 
the  exercise  of  due  care,  was  driving  in  a  buggy  over  the 
same,  that  it  struck  and  killed  him. 

The  sixth  averred  that  defendant  negligently  suffered 
and  permitted  a  certain  grain  elevator  of  immense  size  to 
stand  on  its  right  of  way  alongside  the  tracks  of  its  rail- 
road on  the  south  side  thereof,  and  close  to  said  street  or 
highway,  so  that  the  view  of  defendant's  track  to  the  east, 
was  obstructed  to  a  person  traveling  on  said  street  on  the 
south  side  of  said  tracks;  that  by  reason  of  defendant's 
negligently  permitting  said  elevator  to  so  obstruct  the 
view  of  persons  traveling  north  on  said  street,  said  loco- 
motive struck  the  buggy  of  said  Wade,  whereby  he  was 
thrown  out  and  killed. 

The  seventh  charges  that  defendant  permitted  an  eleva- 
tor of  immense  size  to  stand  on  its  right  of  way  so  that  it 
was  an  obstruction  to  the  view  of  its  tracks  to  the  east  of 
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said  street,  making  said  crossing  dangerous  for  persons 
traveling  on  said  street  when  coming  on  the  crossing  from 
the  south;  that  defendant  was  running  and  operating  a 
regular  train  over  said  railroad,  which  train  was  a  fast  pas- 
senger train  know  as  the  "  Continental  Limited,"  and  reg- 
ularly passed  through  said  village  and  over  said  crossing  at 
a  high  and  dangerous  rate  of  speed,  and  defendant,  well 
knowing  the  dangerous  character  of  said  crossing,  had 
undertaken,  and  did  on  other  days,  station  a  flagman  at 
said  crossing,  before  the  approach  of  said  train,  so  as  to 
warn  persons  desiring  to  cross  of  danger;  but  at  the  time 
aforesaid,  defendant  wholly  neglected  its  duty  in  that 
behalf,  and  failed  to  have  the  flagman  at  the  crossing  to 
warn  persons  desiring  to  cross;  yet,  nevertheless,  the  defend- 
ant then  drove  its  said  train  over  said  crossing  from  east  to 
west,  at  a  high  and  dangerous  rate  of  speed,  when  said 
Wade  was  driving  in  a  buggy  from  north  to  south  over  the 
8  ime,  in  the  exercise  of  due  care,  and  was  struck  by  said 
train  and  killed  because  of  the  neglect  of  defendant  as 
aforesaid. 

The  defendant  pleaded  not  guilty.  The  evidence  shows 
that  on  Monday  morning,  January  2,  1899,  the  body  of 
Wade  was  found  lying  about  forty  feet  west  of  the  crossing 
in  question,  between  the  main  and  side  tracks,  and  was 
full  of  cuts  and  bruises.  His  horse  lay  dead  some  fifty 
feet  further  west,  with  a  large  cut  upon  his  rump  and  others 
on  its  body,  and  his  buggy,  completely  demolished,  lay  a 
little  east  of  his  body.  There  were  no  marks  upon  the 
ground  indicating  that  deceased,  his  horse  or  buggy,  had 
been  dragged  from  the  crossing  to  the  places  where  they 
were  found.  On  the  afternoon  of  January  1,  1899,  Wade, 
with  his  horse  and  buggy,  took  his  sister  from  his  home  in 
Polo,  to  a  farm  house  in  the  country  south  of  the  crossing 
in  question.  Leaving  her  there  at  5:30  o'clock  p.  m.,  he 
started  to  his  home  in  Polo,  and  from  the  distance  and  the 
route  he  had  to  go,  should  have  reached  this  crossing  about 
six  o'clock,  or  a  short  time  thereafter.  The  "Continental 
Limited"  train  of  defendant,  going  west,  passed  through 

Vol.  LXXXVII  » 


450  Appellate  Courts  of  Illinois. 

Vol.  87.]  Wabash  R.  R.  Co.  v.  Stewart. 

Polo  that  evening  at  two  minutes  past  six  o'clock,  being 
several  hours  late.  "The  Kansas  City  Express,"  some- 
times called  the  "  Fast  Express  "  of  the  defendant,  going 
west,  that  evening  passed  Polo  at  eighteen  minutes  past 
six  o'clock,  being  on  time.  The  "Fast  Mail "  of  the  defend- 
ant, going  west,  passed  Polo  that  evening  at  fifty-nine 
minutes  past  eleven  o'clock. 

There  was  a  large  grain  elevator  on  the  right  of  way-  of 
defendant,  as  described  in  the  declaration,  which  obstructed 
the  view  of  a  person  coming  from  the  south  on  the  high- 
way in  question,  until  he  was  within  a  very  few  feet  of  the 
main  track  on  the  crossing.  The  "  Continental  Limited  " 
train  was  moving  from  fifty  to  sixty  miles  an  hour  when  it 
passed  over  this  crossing  that  evening,  and  the  "  Kansas 
City  Express  "  train  was  running  from  forty  to  fifty  miles  an 
hour.  Several  witnesses  testified  that  they  did  not  hear  any 
bell  ring  or  whistle  blow  on  the  engine  of  either  of  said 
trains  when  passing  through  Polo  or  before  arriving  there, 
although  they  were  where  they  could  have  heard  them  if 
they  had  been  rung  or  whistled.  No  person  saw  either 
train  strike  Wade,  his  horse  or  buggy.  Two  witnesses  tes- 
tified that  they  were  near  the  crossing  in  question  at  nine 
o'clock  that  evening  when  a  freight  train  passed,  and  by 
the  reflection  of  the  headlight  of  the  engine,  they  saw  an 
object  lying  about  where  the  body  of  the  horse  was  found. 
Another  witness  testified  that  his  horse  became  frightened 
at  something  lying  near  the  west  of  the  crossing  when  he 
passed  about  half  past  ten  o'clock  that  night,  but  he  was 
not  able  to  tell  what  it  was.  A  number  of  witnesses  testi- 
fied that  Wade  was  a  careful  man,  while  two  witnesses  tes- 
tified that  he  sometimes  drove  rapidly  over  railroad  tracks. 

The  agent  of  defendant  at  Polo  was  required  by  defend- 
ant to  watch  this  crossing  when  the  "  Continental  Limited" 
train  went  through,  and  flag  persons  wanting  to  cross 
when  it  was  approaching,  and  he  had  been  so  doing  for 
some  time  before  Januarv  1,  1899,  but  was  off  dutv  that 
afternoon,  and  did  not  watch  or  flag  the  crossing  for  that 
train  on  that  evening. 
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The  servants  in  charge  of  both  the  "  Continental  Lim- 
ited "  and  the  "  Kansas  City  Express  "  train  in  question,  all 
swear  that  the  bells  on  the  engine  on  both  trains  were  rung 
continuously  by  an  automatic  air  device  on  each  as  they 
passed  through  Polo,  and  for  a  long  distance  on  each 
side  thereof,  and  that  the  regular  crossing  whistles  were 
given  by  both  engines  as  each  of  the  trains  passed  through 
Polo;  and  several  witnesses,  not  servants  of  the  defendant, 
testified  that  they  heard  the  whistle  as  each  train  ap- 
proached Polo.  Both  .engines  of  said  trains  were  exam- 
ined at  the  end  of  their  runs  by  their  respective  engineers, 
who  testified  that  there  were  no  marks  upon  either  of  them 
indicating  that  they  had  struck  anything  that  evening  and 
they  also  swear  that  their  engines  did  not  strike  anything 
as  they  passed  through  Polo  that  evening.  Engineer 
Sweeny,  in  charge  of  a  train  of  defendant,  received  a  mes- 
sage at  Bement,  Illinois,  at  12:20  on  the  night  of  the  ac- 
cident, saying, "  Look  out  for  a  horse  between  the  pass  track 
and  the  main  track  at  Polo." 

The  crossing  was  shown  to  have  been  one  of  the  most 
traveled  roads  or  streets  in  Polo,  but  the  number  of 
inhabitants  of  that  village  was  not  shown,  nor  that  there 
was  any  ordinance  in  force,  regulating  the  speed  of  trains 
passing  through  there. 

Plaintiff's  given  instructions  which  are  complained  of  are 
as  follows : 

2.  "  The  court  instructs  the  jury  that  if  you  believe  from 
the  preponderance  of  the  evidence  that  the  defendant  was 
guilty  of  negligence  in  running  its  train  over  the  crossing 
in  question  at  a  high  and  dangerous  rate  of  speed,  as  alleged 
in  the  declaration,  and  if  you  further  believe  from  a  like 
preponderance  of  the  evidence  that  by  reason  of  such  negli- 
gence the  deceased,  while  in  the  exercise  of  due  care  for 
his  own  safety,  as  alleged  in  the  declaration,  was  struck  by 
said  train  of  the  defendant  and  thereby  killed,  you  should 
find  a  verdict  for  the  plaintiff." 

3.  "  The  court  instructs  the  jury  that  by  the  laws  of 
this  State  every  railroad  company  is  required'to  have  a  bell 
and  steam  whistle  placed  and  kept  on  each  locomotive 
engine,  and  cause  the  same  to  be  rung  or  whistled  at  the  dis- 
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tance  of  at  least  eighty  rods  from  the  place  where  the  rail- 
road crosses  or  intersects  any  public  highway,  and  to  keep 
the  same  ringing  or  whistling  until  such  highway  is  reached. 
It  is  a  question  for  vou  to  determine  from  the  evidence 
whether  the  law  as  atove  stated  was  complied  with  by  the 
defendant;  and  it  is  also  for  vou  to  decide  from  the  evi- 
dence whether  Theodore  T.  "Wade,  the  deceased,  was  or 
was  not  in  such  condition  and  so  situated  that  he  could 
have  heard  the  bell  or  whistle  if  the  former  was  rung  or 
the  latter  sounded." 

6.  %*  The  court  instructs  the  jury  that  if  you  believe  from 
a  preponderance  of  the  evidence  that  the  defendant  was 
guilty  of  negligence  in  not  having  a  flagman  stationed  at 
the  crossing  in  question,  at  the  time  the  train  known  as  the 
"  Continental  Limited  "  was  approaching  and  crossing  said 
crossing  as  alleged  in  the  declaration,  and  if  you  further 
believe  from  a  like  preponderance  of  the  evidence,  that  by 
reason  of  such  negligence,  the  deceased,  while  in  the  exer- 
cise of  due  care  for  his  own  safety,  as  alleged  in  the  dec- 
laration, was  struck  by  said  train  of  the  defendant  and 
thereby  killed,  you  should  find  a  verdict  for  the  plaintiff." 

And  defendant's  refused  instruction,  which  it  is  claimed 
was  error  to  refuse,  is  as  follows : 

8.  "  If  the  jury  believe  from  the  evidence  that  the  ele- 
vator in  controversy  in  this  case  was  placed  where  it  is  for 
the  convenience  of  trade  and  commerce,  and  was  used  at 
the  time  of  the  accident  for  the  convenience  of  trade  and 
commerce,  then  the  court  instructs  the  jury  that  the  defend- 
ant is  not  guilty  of  negligence  in  this  case  for  permitting 
the  elevator  in  controversy  to  remain  where  it  is." 

George  B.  Burnett,  attorney  for  appellant. 

Chambers  &  Flynn  and  Jokes  &  Partlow,  attorneys  for 
appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

As  to  the  first  insistence  made  by  counsel  for  appellant, 
that  the  verdict  was  against  the  evidence,  and  the  trial 
court  erred  in  not  setting  it  aside  on  that  account,  all  we 
will  say  is  that  we  express  no  opinion  on  that  question 
because  we  feel  compelled  to   reverse  the    judgment  on 
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account  of  erroneous  instructions  given  at  the  instance  of 
the  appellee,  ahd  will  remand  the  case  for  another  trial  on 
that  account. 

Appellant  insists  that  the  court  committed  reversible 
error  in  giving  plaintiff's  instructions  numbered  two,  three 
and  six  which  are  quoted  in  the  statement  preceding  this 
opinion.  By  instruction  number  two  the  court  told  the  jury 
if  they  believe  from  the  evidence  that  the  defendant  was 
guilty  of  negligence  in  running  its  trains  over  the  crossing 
at  a  high  and  dangerous  rate  of  speed,  as  alleged  in  the 
declaration,  and  that  by  reason  of  such  negligence  the 
deceased,  while  in  the  exercise  of  due  care,  was  struck  by 
said  train  and  thereby  killed,  then  they  should  find  a  ver- 
dict for  the  plaintiff;  thereby  submitting  to  the  jury  the 
simple  question  of  whether  the  speed  of  the  train  was  so 
high  and  dangerous  as  to  amount  to  negligence  on  the  part 
of  the  defendant  in  so  running  its  train,  and  wholly  omit- 
ting to  refer  the  jury  to  other  attending  circumstances 
shown  by  the  evidence,  which  may  have  affected  the  safety 
of  persons  using  the  highway  and  crossing  in  question,  and 
which  were  necessary  to  be  considered  by  the  jury  in  prop- 
erly determining  the  matter,  and  thus  giving  unbridled 
and  unguided  license  to  the  jury  to  find  any  speed  they 
might  regard  dangerous  to  be  negligence.  This  instruc- 
tion was  well  calculated  to  prejudice  the  jury  against  the 
contention  of  defendant  on  the  trial,  that  the  speed  of  the 
train  was  not  dangerous  to  persons  using  the  highway  in 
question,  in  view  of  all  the  facts,  circumstances  and  sur- 
roundings appearing  from  the  evidence,  for  which  reason  it 
ought  not  to  have  been  given,  and  by  giving  it  the  court 
committed  reversible  error. 

Plaintiff's  instruction  number  three,  after  telling  the  jury 
what  signals  the  laws  of  this  State  required  every  railroad 
to  give  before  reaching,  and  while  passing  over,  public  high- 
ways, then  proceeded  as  follows  : 

"  It  is  a  question  for  you  to  determine  from  the  evidence 
whether  the  law  as  above  stated  was  complied  with  by  the 
defendant;  and  it  is  also  for  you  to  decide  from  the  evi- 
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dence  whether  Theodore  T.  Wade,  the  deceased,  was  or 
was  not  in  such  condition  that  he  could  have  heard  the  bell 
or  whistle  if  the  former  was  rung  or  the  latter  sounded." 

This  instruction  submitted  to  the  jury  a  question  not  in 
issue  by  the  pleadings  or  proofs,  for  in  neither  does  it  appear 
that  the  plaintiff  or  defendant  claimed  or  attempted  to 
show  that  the  condition  or  situation  of  the  deceased  was 
such  that  he  could  not  hear  signals  if  they  were  actually 
given,  and  therefore  the  court  ought  not  to  have  submitted 
that  question  to  be  decided  by  the  jury;  besides,  the 
instruction  was  well  calculated  to  mislead  the  jury  as  to 
what  the  laws  of  this  State  require  of  railroad  companies  in 
regard  to  giving  signalsat  public  high  way  crossings  for  the 
benefit  of  persons  using  the  same,  and  was  well  calculated 
to  prejudice  the  defendant  before  the  jury,  and  it  was 
reversible  error  to  give  it. 

Plaintiffs  instruction  number  six,  like  his  number  three, 
singles  out  a  single  omission  of  the  defendant,  and  submits 
to  the  jury  for  their  determination,  without  reference  to  any 
other  attendant  circumstances  or  surroundings,  whether 
or  not  that  omission  constituted  negligence.  While  under 
certain  circumstances  the  defendant  ought  to  have  had  a 
watchman  at  the  crossing  in  question  when  the  "Continental 
Limited  "approached  and  passed  over  it,  yet  to  warrant  the 
jury  in  finding  that  the  defendant  was  negligent  by  reason 
alone  of  failing  to  have  one  there,  depended  upon  circum- 
stances and  surroundings  then  existing,  which  the  jury 
should  have  considered  in  arriving  at  a  proper  conclusion, 
and  to  which  their  attention  should  have  been  directed  by 
the  instruction  but  was  not.  Such  omission  was  harmful 
to  the  contention  of  appellant  that  the  facts  and  circum- 
stances shown  by  the  evidence  did  not  require  it  to  have  a 
watchman  there  at  the  time. 

Defendant's  refused  instruction  number  eight  stated  that 
the  defendant  was  not  guilty  of  negligence  in  permitting 
the  elevator  to  be  on  its  right  of  way,  if  it  was  there  for  the 
convenience  of  trade  and  commerce.  The  court  properly 
refused  it  because  neither  in  the  declaration  nor  by  the 
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evidence  did  plaintiff  claim  that  the  defendant  was  negli- 
gent for  that  reason  alone.  It  was  proper  for  the  plaintiff 
to  aver  and  prove  that  the  elevator  was  so  situated  as  to 
obstruct  the  view  of  defendant's  trains  to  persons  approach- 
ing the  crossing  on  the  highway  from  the  south,  as  an 
attendant  circumstance  to  show  the  negligence  charged  and 
attempted  to  be  proved.  The  giving  of  that  instruction  as 
drawn,  was  calculated  to  confuse  the  jury,  and  would  have 
prejudiced  the  rights  of  the  plaintiff,  for  which  reason  it 
was  properly  refused. 

For  the  errors  indicated  we  reverse  the  judgment  of  the 
Circuit  Court  and  remand  the  case  for  such  further  proceed- 
ings therein  as  to  law  and  justice  appertain. 


87    455 
l'80    643 


James  Yause  Jr.,  y.  Chas.  Templeton. 

1.  Negligence — When  One  of  Two  Persons  Must  Suffer.—  When  a 
loss  must  ensue  in  consequence  of  misleading  appearances  the  loss  in 
equity  will  be  visited  upon  the  party  suff ering  such  appearances  to  exist 
and  not  upon  innocent  persons  who  have  been  misled  by  them. 

2.  Decrees — Must  be  Supported  by  the  Evidence, — A  decree  which 
is  not  supported  by  the  evidence  will  be  reversed. 

Bill  to  Set  Aside  a  Sale.— Appeal  from  the  City  Court  of  Mattoon; 
the  Hon.  James  F.  Hughes,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1899.  Reversed  and  remanded.  Opinion  filed  Feb- 
ruary 27,  1900. 

Emery  Andrews  and  Isaac  B.  Craig,  attorneys  for  appel- 
lant; James  Vause  Jr.,  j?7v?  se. 

Clark  &  Scott,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

This  was  a  bill  in  equity  filed  by  the  appellee  against 
appellant  to  set  aside  a  sale  under  judgment  and  execution 
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against  John  B.  Barnett,  of  lot  1,  block  44,  Mattoon,  Illi- 
nois, and  to  remove  the  same  as  a  cloud  upon  the  title  of 
appellee.  The  bill  was  answered,  and  upon  the  hearing 
the  court  decreed  in  accordance  with  the  prayer  of  the  bill, 
to  reverse  which  apppllant  prosecutes  this  appeal  and  seeks 
a  reversal  of  the  decree  chiefly  because,  as  he  insists,  the 
decree  is  not  supported  by  the  evidence  in  the  case,  and 
that  it  is  against  equity. 

It  appears  that  at  one  time  Mary  A.  Joseph  owned  a  lot 
and  conveyed  it  to  her  sister,  Sarah  F.  Templeton,  and  the 
latter,  December  10,  1898,  conveyed  the  same  to  John  B. 
Barnett,  it  being  claimed  by  appellee  the  latter  conveyance 
was  for  his  use  by  verbal  understanding  of  the  parties.  Bar- 
nett executed  and  delivered  a  deed  of  conveyance  of  the  lot 
to  appellee  February  24,  1899,  which  was  recorded  March 
24,  1899.  Appellant  purchased  the  note  of  Barnett  given 
to  John  Hall  for"'  $600,  upon  which  judgment  was  recov- 
ered March  23,  1899,  and  the  lot  was  sold  to  appellant 
under  execution  issued  upon  that  judgment.  Appellee 
claims  by  his  bill  and  by  the  evidence  in  the  case  that  he 
took  possession  of  the  lot  immediately  upon  the  delivery  of 
the  deed  to  him  by  Barnett,  and  that  he  thereafter  remained 
in  the  open  and  exclusive  possession  of  the  same  and  that 
such  possession  constituted  notice  of  his  title. 

Previous  to  the  time  of  the  deed  to  appellee  it  appears 
from  the  evidence  that  Mrs.  Joseph  lived  in  part  of  the 
house  upon  the  premises  and  that  Barnett  boarded  there, 
and  other  parts  of  the  house  were  rented  to  other  tenants, 
and  that  Barnett  attended  to  the  leasing  and  collection  of 
rents,  which  he  continued  to  do  after  the  deed  was  exe- 
cuted to  appellee.  Barnett  also  negotiated  with  the  loan 
association  for  a  loan  to  be  made  to  him  and  secured  by 
mortgage  upon  the  premises,  which  fact  was  known  to  appel- 
lant when  he  purchased  the  note  from  Hall,  and  caused  the 
judgment  to  be  taken  against  Barnett. 

Upon  an  examination  of  the  evidence  we  are  compelled 
to  the  conclusion  that  Barnett,  by  his  acts,  appeared  to  own 
and  control  the  property,  and  adding  to  these  acts  the  ap- 
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paarance  of  his  record  title,  no  other  reasonable  belief 
could  be  induced  in  the  mind  of  ordinary  persons  who 
might  be  inclined  to  deal  on  the  faith  of  appearances,  than 
that  Barnett  was  the  owner.  To  hold  otherwise  would  be 
in  effect  to  set  aside  the  objects  of  the  recording  law  and 
make  it  an  instrument  to  mislead  instead  of  protection.  If 
appellee  assumed  the  possession  and  control  of  the  property 
when  the  deed  was  delivered  to  him,  it  was  his  duty  to 
have  recorded  his  deed  or  to  have  discharged  Barnett  from 
continuing  in  the  apparent  control  and  ownership.  He  did 
neither  the  one  nor  the  other,  but  allowed  the  title  of  rec- 
ord and  the  appearance  and  acts  of  ownership  to  remain 
with  Barnett  until  appellant  obtained  a  judgment  against 
him,  and  if  loss  must  ensue  in  consequence  of  such  negli- 
gence on  his  part,  the  loss,  in  equity,  should  be  visited  upon 
himself,  and  not  upon  the  innocent,  who  have  been  misled 
by  appearances  so  negligently  suffered  to  exist.  Believing 
as  we  do  that  the  decree  is  not  supported  by  the  evidence, 
it  will  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  the  views  herein  expressed. 
Reversed  and  remanded. 


Edward  Rodgers  v.  George  Johnson. 

1.  Instructions—  With  Nothing  in  the  Evidence  to  Support  Them.— 
Instructions  with  nothing  in  the  evidence  to  support  them  are  erro- 
neous. 

Replevin. — Appeal  from  the  Circuit  Court  of  McLean  County.  The 
Hon.  Colostin  D.  Myers,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1899.  Reversed  and  remanded.  Opinion  filed  Febru- 
ary 27,  1900. 

Frank  T.  Hamilton,  attorney  for  appellant. 
L.  C.  Hay,  attorney  for  appellee. 
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Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellant  brought  action  in  replevin  against  appellee  to 
recover  possession  of  a  dry-pan.  A  trial  by  jury  resulted 
in  a  verdict  and  judgment  for  a  return  of  the  property,  to 
reverse  which  he  appeals  to  this  court,  assigning  for  errors 
that  the  court  admitted  improper  evidence,  misdirected  the 
jury,  refused  proper  instructions,  and  that  the  verdict  is 
ag&inst  the  law  and  the  evidence  of  the  case. 

Appellant  resides  at  Alton,  111.,  where  he  is  engaged  in 
manufacturing  brick,  and  was  also  interested  in  a  brick 
plant  at  El  Paso,  Texas.  He  purchased  a  dry-pan  of 
McGregor  Brick  Co.,  Bloomington,  111.,  and  appellee  insists 
it  was  purchased  for  and  as  the  property  of  the  brick  com- 
pany at  El  Paso,  and  levied  an  attachment  writ  upon  it,  at 
the  suit  of  Elder  &  Dunlop  against  the  El  Paso  Brick  Com- 
pany. On  the  trial  appellant  and  Rowson,  the  manager  of 
McGregor  Brick  Co.,  testified  that  the  pan  was  purchased 
by  appellant  for  himseif.  He  paid  for  it  out  of  his  own 
money,  by  personal  check  of  $400,  on  Alton  National  Bank, 
took  a  bill  of  sale  of  the  pan  to  himself  individually,  and 
ordered  it  shipped  to  his  son  at  El  Paso,  Texas.  Against 
this  evidence  it  is  contended  by  appellee  that  appellant 
bought  the  dry-pan  for  the  El  Paso  plant;  that  he  had  fre- 
quently said  and  written  in  letters  that  he  wanted  a  pan 
for  that  plant.  In  his  testimony  on  the  trial  appellant 
admitted  the  pan  was  intended  by  him  for  the  use  of  the 
El  Paso  plant;  that  such  plant  was  not  making  money  at 
that  time;  needed  the  use  of  a  dry-pan;  was  unable  to 
make  the  purchase,  and  desiring  to  help  it  along,  he  him- 
self made  the  purchase  on  his  own  account,  and  was 
merely  loaning  the  pan  to  the  El  Paso  Brick  Co.,  and  that 
the  shipment  to  his  son  was  for  such  purpose.  We  are 
of  the  opinion  the  evidence  fails  to  show  an}'  title  or 
interest  of  the  El  Paso  Brick  Co.  in  the  property,  and 
there  is  no  evidence  tending  to  show  it  ever  had  posses- 
sion or  control  of  the  dry-pan,  and  the  instructions  of  the 
court  to  the  jury  based  upon   such  alleged  possession  as 
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constituting  prima  facie  evidence  of  ownership,  had  nothing 
in  the  evidence  to  support  them,  and  for  such  reasons  were 
misleading  and  erroneous.  It  may  be  true  appellant  bought 
the  pan  for  such  company,  for  its  use,  and  this  would  be 
consistent  with  his  ownership.  For  the  reason  that  the 
verdict  is  against  the  evidence,  and  the  court  erred  in  its 
instruction  to  the  jury,  the  judgment  of  the  Circuit  Court 
will  be  reversed  and  the  cause  remanded  for  a  new  trial. 
Keversed  and  remanded. 


Andrew  Jennings  et  al.  v.  John  L.  Scott  et  al. 

1.  Mandamus — Removal  of  Obstructions  in  Highways. — Under  the 
facts  stated  in  the  amended  petition  in  this  case,  which  is  admitted  by 
the  demurrer,  the  court  holds  it  to  have  been  the  clear  duty  of  the  high- 
way commissioners  to  remove  the  obstruction. 

Mandamus.— Appeal  from  the  Circuit  Court  of  Edgar  County;  the 
Hon.  Henry  Van  Seller,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1899.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  February  27. 1900. 


!■  SS. 


Copy  of  the  Amended  Petition  for  Mandamus. 

State  of  Illinois, 

Edgar  County. 
To  the  Honorable  Judge  of  the  Edgar  Circuit  Court,  at  the 
June  term,  A.  D.  1899  : 

Your  petitioners,  Andrew  Jennings,  Jesse  Thompson, 
Nelson  Thompson  and  Elija  Jennings,  respectfully  show 
unto  your  honor  that  they  are  one  and  all  legal  residents 
and  taxpayers  in  the  township  of  Prairie  and  the  county  of 
Ed<jar  aforesaid. 

lour  petitioners  further  show  unto  your  honor  that  in 
said  township  of  Prairie  there  is  a  certain  public  highway, 
by  user,  which  from  the  northwest  corner  of  the  southeast 
quarter  of  the  northeast  quarter  of  section  18,  T.  16  N.,  R. 
10  W.,  in  Edgar  county,  Illinois,  extends  and  runs  in  an 
easterly  course  until  it  meets  a  certain  other  road  or  high- 
way running  north  and  south  through  about  the  center  of 
section  17,  T.  16  N.,  R.  10  W.,  of  said  county,  meeting  said 
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last  road  at  the  northeast  corner  of  the  southeast  quarter 
of  the  northwest  quarter  of  section  17,  T.  16  K.,  B.  lo  W., 
said  road  being  of  the  width  of  forty  feet,  or  about  that 
width. 

That  said  first  described  road  or  highway  has  been  continu- 
ously used  by  the  public  as  a  public  highway  for  the  space 
of  more  than  thirty-five  years  prior  to  the  filing  of  this  peti- 
tion. That  at  the  time  said  road  was  first  used  as  a  public 
highway,  its  boundaries  were  established  by  fences  on  the 
north  and  south  side  of  it  respectively,  such  fences  being 
continuous  on  both  sides  of  said  highway. 

Affiant  further  says  that  said  fences,  so  establishing  the 
boundaries  of  said  highway,  remained  in  the  same  position 
continuously  for  upwards  of  thirty-five  years,  during  all  of 
which  thirty -five  years  said  road  was  used  as  a  public  high- 
way, so  that  the  said  tract  of  land  lying  between  said  fences 
became,  was  and  is  a  public  highway  by  user.  That  about 
nine  years  ago  one  Alonzo  Kennedy  (son  of  A.  J.  Kennedy, 
owner  of  the  land  upon  the  south  side  of  said  highway) 
moved  the  boundary  fence  upon  the  south  side  of  said  high- 
way north  into  said  highway  for  the  space  of,  to  wit,  ten 
feet  along  the  entire  length  of  said  hign way,  thereby  nar- 
rowing the  width  of  said  highway  by  the  space  of,  to  wit, 
ten  feet.  That  said  fence  was  so  moved  into  the  said  high- 
way unlawfully,  and  has  been  unlawfully  allowed  to  remain 
in  said  highway  from  the  time  it  was  so  moved  until  the 
filing  of  this  petition.  And  that  said  fence  is  now  obstruct- 
ing said  highway  and  is  a  hindrance  to  public  travel,  and 
that  said  fence  is  the  obstruction  complained  of  in  this  peti- 
tion, and  that  people  traveling  over  this  said  highway  are 
greatly  inconvenienced  by  said  obstructing  fence. 

Your  petitioners  further  state  that  John  L.  Scott,  Josiah 
Bonwell  and  John  H.  Mitchell,  who  are  hereby  made 
defendants  unto  this  petition,  are  the  highway  commission- 
ers of  said  Prairie  Township.  Petitioners  further  show 
unto  your  honor  that  upon  the  31st  of  July  last,  Andrew 
Jennings,  one  of  your  petitioners,  served  a  notice  in  writing 
upon  said  commissioners  of  highways,  notifying  them  of  the 
existence  of  said  obstructions  in  said  highway  and  asking 
the  said  commissioners  to  have  the  same  removed  there- 
from. That  said  written  notice  was  duly  served  upon  said 
highway  commissioners  by  handing  a  copy  of  the  same  to 
each  of  said  commissioners  upon  the  31st  day  of  July,  A. 
D.  181)9,  and  at  the  same  time  informing  him  of  its  contents, 
a  true  copy  of  which  notice  is  hereunto  attached  marked 
exhibit  "  A  "  and  made  a  part  of  this  petition. 
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Your  petitioners  further  show  unto  your  honor  that  said 
highway  commissioners  have  wholly  neglected  and  refused 
to  takeany  steps  whatsoever  toward  having  such  obstruc- 
tions removed  irom  such  public  highway  and  have  notified 
your  petitioner,  Andrew  Jennings,  in  writing,  that  they  do 
not  intend  to  have  such  obstruction  removed  therefrom. 

By  means  of  which  neglect  and  refusal  to  perform  their 
public  duties  said  commissioners  are  allowing  and  will  con- 
tinue to  allow  such  unlawful  obstructions  to  continue  and 
remain  in  said  public  highway,  and  will  continue  to  allow 
public  travel  over  such  highvvay  to  be  greatly  obstructed, 
annoved  and  inconvenienced. 

Wherefore,  etc. 

James  A.  Eads  and   Dundas  &  O'Hair,  attorneys  for 

appellants. 

« 

J.  "W.  HowelL  and  Van  Sellar  &  Shepherd,  attorneys 
for  appellees. 

Mr.  Justice  Bcrroughs  delivered  the  opinion  of  the  court. 

The  record  in  this  case  shows  that  the  amended  petition 
filed  in  the  Circuit  Court  of  Edgar  County,  by  appellants, 
as  residents  and  taxpayers  of  their  township  in  that  county, 
against  the  appellees  as  commissioners  of  highways  of  that 
township,  prayed  for  a  peremptory  writ  of  mandamus  com- 
pelling appellees,  as  such  commissioners,  to  remove  or  cause 
to  be  removed,  a  certain  fence  alleged  to  be  an  obstruction 
upon  a  certain  described  highway  of  said  township,  of  which 
appellees  had  notice,  but  refused  to  remove  it  or  cause  it  to 
be  removed. 

The  appellees  demurred  to  the  petition  as  amended,  and 
it  being  sustained,  appellants  abided  by  their  amended  peti- 
tion and  the  court  dismissed  it,  rendering  judgment  accord- 
ingly; to  reverse  which,  appellants  prosecute  this  appeal. 

Under  the  facts  stated  in  the  amended  petition,  which 
were  admitted  by  demurrer,  it  was  the  clear  duty  of  appel 
lees  to  have  caused  the  obstruction  named  in  the  petition 
to  be  removed.    Brokaw  v.  Comrs.  of  Highways,  130  111.  482. 

Appellees  contend  in  this  court,  that  the  highway  claimed 
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to  be  obstructed  in  the  petition,  is  not  described  with  suf- 
ficient certainty,  as  several  routes  would  answer  such 
description.  The  amended  petition,  we  find,  does  definitely 
fix  the  termini  of  the  highway  in  question,  approximates 
its  width  and  gives  its  general  direction;  and  in  the  absence 
of  even  a  claim  that  there  is  more  than  one  highway  which 
might  answer  equally  as  well  to  the  description  given,  it 
s:ems  to  us  that  it  would  be  unreasonable  to  conclude  that 
a  person  of  ordinary  intelligence  would  not  easily  discover 
the  highway  intended,  and  find  the  obstruction  described  in 
the  petition,  if  it  was  there  as  alleged. 

We  think  the  Circuit  Court  erred  in  sustaining  the 
demurrer  to  the  amended  petition,  for  which  reason  its 
judgment  will  be  reversed  and  the  case  remanded  with 
directions  to  overrule  the  demurrer  to  the  amended  petition, 
and  then  proceed  as  to  law  and  justice  appertain. 

Reversed  and  remanded  with  directions. 


Robert  Kile,  Adm'r,  v.  Mary  Goodrum  and  Green 
Goodrnm. 

1.  Interpleader— Requisites  of  the  Bi7Z.— The  essential  requisites  of 
a  bill  of  interpleader  are  (1),  that  the  same  thing,  debt,  or  duty,  is 
claimed  by  both  or  all  of  the  parties  against  whom  the  relief  is 
demanded;  (2)  that  all  the  adverse  titles  or  claims  be  dependent,  or  he 
d?rived  from  a  common  source;  (3)  that  the  person  asking  for  the 
relief  do  not  have  or  claim  any  interest  in  the  subject-matter;  (4)  that 
h?  stand  perfectly  indifferent  between  those  claiming  the  thing,  debt  or 
duty,  being  in  the  position  purely  of  a  stakeholder. 

Bill  of  Interpleader.— Appeal  from  the  Circuit  Court  of  Edgar 
County;  the  Hon.  Henry  Van  Seller,  Judge,  •  presiding.  Heard  in 
f.iis  court  at  the  November  term,  1899.  Reversed  and  remanded  with 
directions.    Opinion  filed  February  27,  1900. 

Statement. — Robert  Kile,  as  administrator,  with  the 
will  annexed  of  H.  N.  Guthrie,  deceased,  filed  in  the  Cir- 
cuit Court  of  Edgar  County  a  bill  of  interpleader  against 
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Mary  Goodrum,  in  her  own  right,  and  Green  Goodrum,  as 
administrator  of  the  estate  of  William  Goodrum,  deceased, 
in  which,  among  other  things,  was  averred  in  substance 
that  H.  N.  Guthrie  when  he  was  alive,  boarded  most 
of  the  time  from  July  17,  1896,  to  November  1,  1897, 
in  the  house  with  said  William  and  Mary  Goodrum,  who 
were  husband  and  wife,  and  living  together  at  the  time; 
that  H.  N.  Guthrie  was  owing  one  of  them  for  his  board 
when  he  died,  on  November  1,1897;  but  that  appellant  does 
not  know  whether  he  owed  it  to  said  William  or  Mary,  as 
each  of  them  claim  to  be  entitled  to  it,  and  each  presented 
to  the  County  Court  of  Edgar  County,  Illinois,  where  the 
estate  of  said  Guthrie  is  being  administered,  a  claim 
against  that  estate  in  which  each  of  them  claimed  to  be 
entitled  to  be  paid  for  said  board;  and  each  procured  said 
County  Court  to  allow  the  claim  thus  presented  against  said 
estate,  at  the  sum  of  $90,  for  the  identical  same  board,  cov- 
ering the  same  time;  that  appellant  has  appealed  from  each 
of  such  allowances  to  the  Circuit  Court  of  Edgar  County, 
where  each  of  said  claims  are  now  pending  and  undeter- 
mined; that  upon  the  face  of  each  of  said  claims,  as  filed  in 
the  County  Court  and  now  pending  in  the  Circuit  Court,  it 
did  not  fully  appear  that  each  claimant  was  claiming  board 
for  said  Guthrie  for  the  identical  time  above  stated,  but 
from  the  evidence  presented  when  those  claims  were  heard 
in  the  County  Court,  it  did  appear  that  each  of  said  claim- 
ants were  claiming  that  the  estate  was  indebted  to  him  and 
to  her  for  the  same  identical  board;  and  until  such  hearing 
appellant  did  not  know  that  both  claimants  were  seeking  to 
collect  from  said  estate  the  same  identical  board  bill;  that 
appellant  is  ready  and  willing  to  pay  to  the  proper  one  of 
the  appellees  the  true  amount  of  board  due  from  Guthrie 
for  the  time  he  boarded  at  the  Goodrum  house,  during  the 
time  above  stated;  that  appellant  does  not  collude  with 
either  of  the  appellees  touching  the  matters  covered  by  said 
claims  for  said  board,  nor  is  he  in  any  manner  identified  by 
the  appellees  or  either  of  them;  nor  has  appellant  exhibited 
this,  his  bill  of  interpleader,  at  the  request  of  appellees,  or 
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either  of  them,  but  merely  of  his  own  free  will,  and  to 
avoid  having  to  pay  twice  for  the  same  board  of  said 
Guthrie. 

The  amended  bill  prays  that  appellees  may  interplead 
and  settle  and  adjust  to  which  one  of  them  the  estate  of 
said  Guthrie  is  indebted  for  the  board  of  said  Guthrie  from 
July  17,  1896,  to  November  1,  1897,  while  boarding  at  the 
house  occupied  as  the  house  of  said  William  and  Mary  Good- 
rum;  and  that  appellant  may  bring  into  court  such  sum, 
whatever  the  court  may  determine  it  to  be,  for  the  benefit 
of  such  one  of  the  appellees  as  the  court  shall  determine  is 
entitled  thereto.  An  injunction  is  also  prayed  for  against 
appellees  proceeding  against  appellant  in  any  action  at  law 
based  upon  their  above  respective  claims. 

To  the  amended  bill,  Green  Goodrum,  one  of  the  appel- 
leas,  interposed  a  general  demurrer,  which  being  sustained, 
he  stood  by  his  amended  bill,  and  the  CDurt  entered  a 
decree  dismissing  the  same,  with  costs  against  the  appellant. 

Appellant  brings  the  case  to  this  court  by  appeal,  and 
urges  a  reversal  of  that  decree  upon  the  ground  that  the 
court  improperly  sustained  the  demurrer  to  the  amended 
bill,  when  it  stated  facts  sufficient  to  require  it  to  be  an- 
swered. 

Dundas  &  O'IIair,  attorneys  for  appellant. 

R.  L.  McKinlay,  J.  W.  Howell,  Van  Sellar  &  Shep- 
herd, attorneys  for  appellees. 

-  Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 
We  have  examined  the  amended  bill  of  interpleader  filed 
by  appellant  in  the  Circuit  Court  of  Edgar  County  against 
appellees,  and  find  that  it  properly  avers  that  appellees 
each  claim  from  the  estate  of  H.  N.  Guthrie,  deceased,  of 
which  appellant  is  the  administrator,  the  amount  of  a  cer- 
tain board  bill  owing  by  said  deceased,  in  his  lifetime,  to 
one  of  them,  but  which  one  appellant  does  not  know ;  that 
each  of  the  appellees  are  prosecuting  a  claim  against  said 
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estate  for  said  board  bill;  and  that  appellant  fears  he 
may  be  compelled  to  pay  the  same  twice,  for  which  reason 
he  asks  the  court  to  compel  them  to  answer  his  bill  of  in- 
terpleader, and  allow  the  court  to  determine  to  which  one 
he  shall  pay  said  board  bill.  By  his  bill  appellant  offers  to 
bring  the  amount  due  from  said  estate  for  said  board  into 
court  for  the  benefit  of  such  one  of  the  appellees  as  the 
court  shall  determine  it  belongs,  and  he  disclaims  all  inter- 
est in  such  board  bill,  or  that  he  has  in  any  manner 
obligated  himself  to  pay  the  same  to  one  of  the  appellees 
in  preference  to  the  other,  but  that  he  stands  indifferent 
between  them;  thus  filling  every  requirement  of  a  good  bill 
of  interpleaders  defined  by  Sec.  1332  in  3  Pomeroy's  Equity 
Jurisprudence:  (1)  that  the  same  thing,  debt  or  duty  is 
claimed  by  both  or  all  of  the  parties  against  whom  relief 
is  demanded;  (2)  all  the  adverse  title  or  claim  is  depend- 
ent on  or  is  derived  from  a  common  source ;  (3)  the  person 
asking  the  relief  does  not  have  or  claim  any  interest  in  the 
subject-matter ;  (4)  he  stands  perfect^  indifferent  between 
those  claiming  the  thing,  debt,  or  duty,  being  in  the  posi- 
tion merely  of  stakeholder.  See  also  Newhall  v.  Kastens 
et  al.,  70  111.  156;  Ryan  v.  Lamson  et  al.,  153  111.  520; 
Platte  Valley  Bank  v.  Nat.  Bank,  155  111.  250;  and  Morrill 
v.  Manhattan  Life  Ins.  Co.,  183  111.  260. 

It  was,  therefore,  error  for  the  court  to  sustain  the 
demurrer  to  appellant's  amended  bill,  for  which  resison  we 
reverse  the  decree  appealed  from,  and  will  remand  the  case 
with  directions,  to  overrule  the  demurrer  to  the  amended 
bill,  and  then  proceed  as  to  law  and  justice  appertain,  Re- 
versed and  remanded  with  directions. 


Mary  F.  Stanley  v.  Edward  Leahy  et  al. 

1.  Dram-Shops— Injuries  to  Wivfsy  etc.— A  wife  injured  in  her  means 
of  support  by  the  sale  of  intoxicating  liquors  to  her  husband,  may  pro- 
ceed jointly  or  severally  against  the  persons  who  caused  the  intoxi- 
cation. 

vol  ucxxvn  ao 
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2.  SAMR—Satisfaction  by  One  Defendant  Bars  Recovery  Aauinst  the 
Others.— A  recovery  and  satisfaction  against  one  of  several  persons, 
under  the  dram-shop  act,  will  constitute  an  effectual  harrier  to  a  recovery 
against  others,  who  may  have,  in  part,  contributed  to  cause  such  intox- 
ication. 

8.  Release— To  One  of  Several  Persons  Liable  Under  the  Dram-shop 
Act  Releases  All. — Where  several  are  liable  under  the  dram-shop  act  for 
causing  the  intoxication  of  a  person,  and  the  injured  party,  for  a  valu- 
able consideration,  releases  one  of  them  from  further  liability,  sue  h 
release  is  an  effectual  bar  to  a  recovery  against  the  others. 

Action  Under  the  Dram-shop  Act— Error  to  the  Circuit  Court  of 
Cass  County;  the  Hon.  Thomas  Mehan,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1899.  Reversed  and  remauded.  Opink  n 
filed  February  27,  1900. 

Mills  &  McClure,  attorneys  for  plaintiff  in  error. 

Mather  &  Snioo,  attorneys  for  defendants  in  error. 

Mb.  Justice  Barker  delivered  the  opinion  of  the  court. 

This  was  a  suit  under  the  dram-shop  act,  brought  by  Mary 
F.  Stanley  against  Edward  Leahy,  John  Leahy,  Abe  Jone9 
and  Joseph  Lohman,  charging  them  with  selling  liquor  to 
her  husband,  which  caused  his  intoxication  and  injury  to  her 
means  of  support.  She  dismissed  her  suit  as  to  the  defend- 
ants Joseph  Lohman  and  Abe  Jones.  The  other  defendants 
filed  pleas  setting  up  that  since  the  commencement  of  the 
suit  their  Co-defendants,  Joseph  Lohman  and  Abe  Jones, 
had  paid  to  the  plaintiff  $150,  in  consideration  of  which 
she  had  dismissed,  the  suit  as  to  them  and  released  them 
from  all  liability.  The  plaintiff  replied  specially  in  three 
replications.  The  first  replied  that  the  damages  from  which 
Lohman  and  Jone9  were  released  were  not  the  same  dam- 
ages she  was  claiming  from  the  defendants  Edward  and 
John  Leahy,  but  were  for  damages  suffered  by  her  prior  to 
those  inflicted  by  the  Leahys.  The  second  and  third  replied, 
in  effect,  that  by  the  release  to  Lohman  and  Jones  she  only 
intended  to  release  and  only  did  release  such  damages  as 
had  been  committed  by  them. 

The  court  sustained  a  demurrer  to  all  three  of  the  repli- 
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cations,  and,  as  the  plaintiff  desired  to  stand  by  them,  ren- 
dered judgment  in  bar  of  her  action. 

A  wife  injured  in  her  means  of  support  by  the  sale  of 
intoxicating  liquors  to  her  husband  may  proceed  severally 
or  jointly  against  the  persons  who  caused  the  intoxication, 
but  there  can  be  but  one  satisfaction  for  the  injury.  A 
recovery  and  satisfaction  against  one  would  constitute  an 
effectual  bar  to  any  recovery  against  another  who  may  have, 
in  part,  contributed  to  cause  the  intoxication.  Emory  v. 
Addis,  71  111.  273. 

It  is  plain  then,  that  if  the  plaintiff  was  paid  $150  by 
two  of  the  four  defendants  originally  sued,  and  that  she, 
for  such  consideration,  released  them  from  further  liability 
from  injury  caused  by  intoxication  of  her  husband  and  to 
which  all  of  the  defendants  had  contributed,  such  release 
was  an  effectual  bar  to  any  recovery  against  the  others. 
It  makes  no  difference  that  she  only  intended  to  release 
Lohraan  and  Jones.  The  court  rightfully  held  the  second 
and  third  replications  bad,  therefore.  But  it  was  error  to 
hold  the  first  replication  bad.  It  averred  specifically  that 
the  release  pleaded  was  not  from  the  damages  sued  for,  but 
from  such  as  had  been  suffered  by  her  prior  thereto.  It 
was  a  sufficient  reply  to  the  plea. 

For  the  error  indicated,  the  judgment  will  be  reversed 
and  the  cause  remanded. 


£.  W.  Davis  v.  M.  T.  Shepherd. 

1.  Sales—  Of  Growing  Crops— Delivery  of  Possession— Fraud.— The 
sale  of  a  growing  crop  standing  in  the  field,  where  the  possession  is  per- 
mitted to  remain  with  the  vendor,  is  fraudulent  per  *e,  and  void  as  to 
creditors  and  subsequent  purchasers. 

Trial  of  the  Rights  of  Property.— Appeal  from  the  Circuit  Court  of 
Moultrie  County;  the  Hon.  William  G.  Cochran,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1899.  Affirmed.  Opinion 
filed  February  27, 1900. 
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E.  J.  Miller,  attorney  for  appellant 

John  R.  &  Walter  Eden,  attorneys  for  appellee. 

Mb.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Execution  having  been  issued  from  a  court  of  record 
against  Ira  Ballard  in  favor  of  appellee  it  was  levied  by 
the  sheriff  upon  the  undivided  half  interest  in  forty-five 
acres  of  corn  standing  in  the  field,  the  other  half  belonging 
to  the  landlord  whose  tenant  Ballard  was.  Appellant 
claiming  to  own  the  property  by  purchase  from  the  tenant 
gave  to  the  sheriff  notice  in  writing  of  such  claim  and 
intention  to  prosecute  the  same  as  provided  by  statute,  and 
trial  by  jury  in  the  County  Court  resulted  in  a  verdict  and 
judgment  in  favor  of  the  claimant,  from  which  appellee 
prosecuted  his  appeal  to  the  Circuit  Court,  in  which  a  trial 
by  jury  resulted  in  the  court  directing  a  verdict  against 
appellant,  and  the  court  having  given  judgment  accordingly, 
he  brings  the  case  to  this  court  by  appeal,  and  assigns  such 
action  of  the  trial  court  for  error,  whereby  a  reversal  of 
such  judgment  is  sought. 

There  is  no  conflict  in  the  evidence,  nor  as  to  what  it 
proves.  Ballard,  as  a  tenant  of  the  owner  of  the  land,  raised 
the  corn,  one-half  to  be  his  and  the  other  as  rent  to  the 
owner  of  the  land.  Appellant  bought  the  corn  at  twenty- 
five  cents  a  bushel,  if  Ballard  hauled  it,  and  twenty-three 
cents  a  bushel  if  he  did  not  haul  it.  The  quantity  was  esti- 
mated at  from  700  to  900  bushels,  and  appellant  paid  Bal- 
lard by  check  $75  and  gave  him  credit  with  store  and 
lumber  account  for  $S5,  and  the  total  price  was  to  be  deter- 
mined when  the  corn  was  marketed.  Ballard  had  the  priv- 
ilege of  feeding  out  of  the  corn  four  head  of  horses  and  a 
lot  of  hogs,  which,  from  time  of  the  sale  to  the  time 
of  the  levy  of  the  execution  he  did.  Appellant  wrote 
three  notices  of  his  purchase,  which  Ballard  posted  upon 
the  premises,  but  never  went  to  the  corn,  or  assumed  other 
possession  or  control,  and  in  all  other  respects  the  corn 
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remained,  in  its  relation  to  Ballard,  as  it  did  previous  to  the 
sale.  The  corn  had  not  been  divided  between  Ballard  and 
his  landlord,  and  the  duty  remained  for  the  tenant  to  per- 
form. Upon  these  facts  the  court,  at  request  of  appellee, 
instructed  the  jury  to  find  the  issues  in  his  favor,  and  it  is 
now  insisted  by  appellant  the  court  erred  in  this  regard, 
which  is  the  only  question  presented  for  our  decision. 

In  support  of  his  position  counsel  for  appellant  insists 
that  a  sale  of  a  growing  crop,  standing  in  the  field,  is  com- 
plete when  the  contracting  parties  so  intend  it,  and  no 
manual  delivery  of  possession  can  or  need  be  made,  for 
when  the  sale  is  complete  both  title  and  possession  passes, 
and  numerous  authorities  are  cited  to  sustain  this  insistence. 

The  cases  of  Meinke  v.  Nelson,  56  111.  App.  270,  and  Bull 
v.  Griswold.  19  111.  633,  cited  by  counsel  in  his  brief,  were 
cases  in  which  the  controversies  were  between  the  parties 
to  the  respective  contracts  themselves,  and  as  to  such  par- 
ties no  doubt  can  be  entertained  the  sale  would  be  valid 
and  effective,  for  it  is  only  where  some  creditor  or  subse- 
quent purchaser  intervenes  that  the  question  before  us  for 
judgment  arises,  which  is  not  a  question  of  fraud  in  fact, 
but  of  fraud  per  se.  The  case  of  Graff  v.  Fitch,  58  111.  375, 
also  cited  and  relied  upon  by  appellant,  is  easily  distin- 
guished from  the  case  presented,  for  in  that  case  the  sale 
was  not  for  an  undivided  interest,  yet  to  be  set  apart,  but 
for  a  part  of  a  field  of  standing  corn,  where  there  was  noth- 
ing to  be  done  to  identify  the  property,  or  to  designate  it 
from  any  common  mass  with  which  it  was  mingled.  The 
subject  of  the  sales  was  specific,  and  not  indeterminate.  It 
was  a  part  of  a  field  of  com  which  was  marked  off  and  sep- 
arated from  the  rest  of  the  field  by  a  visibly  marked  bound- 
ary, the  parties  in  that  case  having  together  gone  to  the 
corn  field  and  cut  off  the  tops  of  one  row  to  a  considerable 
distance,  so  there  might  be  no  mistake  about  the  corn  which 
Graff  was  to  have.  In  Thompson  v.  Wilhite,  81  111.  356, 
the  wheat  had  been  cut  down  and  all  the  possession  taken 
that  was  possible.  Ticknor  v.  McClelland,  84  111.  471,  is  to 
the  effect  that  in  case  of  a  sale  of  standing  crops,  the  pos- 


470  Appellate  Courts  of  Illinois. 

Vol.  87.]  Davis  v.  Shepherd. 

session  is  in  the  vendee  until  it  is  time  to  harvest  them,  and 
until  then  he  is  not  required  to  take  manual  possession  of 
them.  But  in  the  case  under  consideration  it  was  intended 
by  the  parties,  at  the  time  the  sale  was  made,  that  the  ven- 
dor should,  and  he  did,  retain  possession  for  the  purpose  of 
feeding  his  own  stock,  and  later  to  gather,  harvest,  divide 
and  deliver  the  corn.  Besides,  it  does  not  appear  but  the 
corn  was  ready  to  harvest  at  the  time  the  sale  was  made. 
Numerous  other  cases  are  cited  to  the  effect  that  where 
goods  are  ponderous  and  incapable  of  being  handed  from 
one  to  another  there  need  not  be  a  manual  delivery,  which 
rule  it  may  be  conceded  is  so  firmly  established  as  to 
be  elementary  law,  but  can  have  no  application  to  this  case, 
for  the  reason  that  it  was  not  the  intention  of  the  parties 
that  appellant  should  have  all  the  possession  of  the  corn  of 
which  it  was  possible,  but  the  opposite  was  manifested  by 
the  facts  that  the  tenant  was  to  gather  and  divide  the 
corn  between  himself  and  his  landlord,  and  should  fur- 
ther retain  possession  and  dominion  of  the  property  that  he 
might  thereby  be  permitted  to  feed  as  much  of  it  as  he 
chose  to  his  stock,  all  of  which  he  did,  whereby  it  was  clear 
there  was  no  apparent  change  in  the  possession  of  the  prop- 
erty, and  none  was  intended,  even  to  the  extent  to  which 
its  nature  was  susceptible. 

So  the  case  settles  itself  upon  the  clear  principle  of  the 
law  as  stated  in  Rosier  v.  Williams,  92  111.  187,  where  the 
court  say  it  has  been  the  settled  law  of  this  State,  ever 
since  Thornton  v.  Davenport,  1  Scam.  297,  that  all  sales  of 
chattels  where  the  possession  is  permitted  to  remain  with 
the  vendor  are  fraudulent  per  **,  and  void  as  to  creditors 
and  subsequent  purchasers,  unless  the  retaining  possessions 
be  consistent  with  the  deed. 

Upon  the  facts  in  the  case  the  conclusion  of  the  law  was 
that  the  sale  by  Ballard  to  appellant  was  as  to  appellee 
fraudulent  per  se,  and  nothing  remained  for  the  jury  to  try, 
and  it  was  proper  for  the  court  to  instruct  the  jury  accord- 
ingly, as  it  did,  and  its  judgment  will  be  affirmed. 
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Sarah  H.  Edwards  v.  William  Harness  et  al. 

1.  Burden  op  Proof— Statute  of  Limitations.— In  an  action  against 
the  estate  of  a  deceased  person,  the  burden  is  upon  the  plaintiff  to  show 
the  nature  and  amount  of  his  claim,  and  that  deceased  was  indebted  to 
him,  by  a  preponderance  of  the  evidence,  and  when  the  statute  of  limi- 
tations is  pleaded  and  the  evidence  shows  that  if  any  indebtedness  exists 
it  is  beyond  the  statutory  period,  the  burden  of  proof  is  also  upon  him  to 
prove  a  new  promise  within  the  period  of  the  statute. 

Assumpsit— Consolidated  common  counts.  Error  to  the  Circuit 
Court  of  McLean  County;  the  Hon.  Colostin  D.  Myers,  Judge,  presid- 
ing. Heard  in  this  court  at  the  November  term,  1809.  Affirmed. 
Opinion  filed  February  27,  1900. 

Frank  B.  McKennan,  attorney  for  plaintiff  in  error; 
Owen  T.  Reeves,  of  counsel. 

Fifeb  &  Barry,  attorneys  for  defendants  in  error. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  Court. 

Plaintiff  in  error  brought  suit  against  the  estate  of  Isaac 
Harness,  her  deceased  brother,  to  recover  her  share  of  her 
father's  property,  who  died  in  1840,  and  of  whoso  estate 
Isaac  Harness  was  administrator.  Also  for  rents  and  profits 
received  by  Isaac  Harness,  as  tenant  in  common  in  pos- 
session of  lands  of  the  estate  of  the  father  of  Jacob  Harness, 
and  for  the  proceeds  of  lands  sold,  all  of  which  it  was  alleged 
went  into  the  hands  of  Isaac  in  his  lifetime,  and  which  he 
had  kept  for  and  promised  to  pay  to  plaintiff  in  error.  To 
the  declaration  was  pleaded  the  general  issue,  and  the  five 
year  statute  of  limitations,  to  which  latter  was  replied  a 
new  promise  within  five  years.  The  issues  thus  formed 
were  tried  by  jury,  resulting  in  a  verdict  for  the  defendants, 
and  after  overruling  a  motion  for  new  trial  the  court  gave 
judgment  against  the  plaintiff  in  bar  of  action,  to  reverse 
which  this  writ  of  error  is  prosecuted. 
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The  burden  of  proof  was  upon  the  plaintiff  in  error  to 
show  the  nature  and  amount  of  her  claim  and  that  deceased 
was  indebted  to  her,  by  a  preponderance  of  tjie  evidence; 
and  the  statute  of  limitations  having  been  pleaded,  and  the 
evidence  showing  that  if  any  indebtedness  existed  it  was 
beyond  the  period  of  limitation,  the  burden  of  proof  was 
also  upon  her  to  prove  a  new  promise  within  the  period  of 
five  years  next  before  the  commencement  of  the  suit.  Upon 
an  examination  of  the  evidence  we  feel  warranted  in  the 
conclusion  there  was  a  failure  in  these  essential  points,  and 
are  disposed  to  accept  the  verdict  of  the  jury  as  decisive  of 
those  questions,  there  being  no  prejudicial  errors  in  the 
admission  or  rejection  of  evidence.  We  think  the  instruc- 
tions considered  as  a  whole  as  fairly  announced  the  princi- 
ples of  the  law  applicable  to  the  issues  being  tried  as  the 
rights  of  the  plaintiff  demanded,  and  in  this  respect  there 
was  no  material  or  prejudicial  error. 

Finding  no  reversible  error  the  judgment  of  the  Circuit 
Court  will  be  affirmed. 


Charles  3.  Off  et  al.  v.  Title  Gv  A,  &  T.  Co.  et  al. 

1.  Injunctions— To  Restrain  the  Collection  of  a  Judgment. —  Where 
a  party  invokes  the  aid  of  a  court  of  equity  to  restrain  the  collection  of 
a  judgment  regular  upon  its  face,  he  must  show  something  more  than 
defective  service  of  summons  upon  the  person  of  the  defendant.  He 
must  also  show  either  that  the  defendant  had  a  good  defense  to  the  claim 
upon  which  the  judgment  was  founded,  or  that  the  amount  of  the  judg- 
ment is  excessive. 

2.  Same  —Application  of  the  Rule.—  This  rule  applies  not  only  where 
the  application  is  made  by  the  debtor  claiming  not  to  have  been  served 
with  process,  but  also  where  the  application  is  made  by  a  creditor  or 
other  third  party. 

8.  Venue—  Waiver  of  the  Right  to  be  Sited  in  Defendant's  County. — 
The  statute  which  prohibits  the  suing  of  a  party  out  of  the  county  where 
he  resides  or  may  be  found,  merely  confers  a  privilege  on  him  which  he 
may  avail  himself  of,  if  he  chooses.  If  he  does  not  avail  himself  of  it 
by  proper  pleas  in  apt  time,  he  wttl  be  regarded  as  having  waived  it. 
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4.  Damages—  When  Not  Allowed  on  Dissolution  of  Injunction.— The 
rule  requiring  written  suggestions  to  support  an  order  for  damages  on 
the  dissolution  of  an  injunction  has  no  application  to  a  suit  for  the  single 
purpose  of  enjoining  the  collection  of  a  judgment. 

5.  Same— Wlien  Suggestions  in  Writing  Are  Unnecessary.— When 
the  sole  and  only  purpose  of  a  suit  is  to  enjoin  Me  collection  of  a  judg- 
ment, it  comes  within  the  provisions  of  sections  4  to  8  of  chapter  69,  R. 
S.,  and  the  amount  enjoined  furnishes  the  extent  of  the  claim  for  dam- 
ages, and  when  that  appears  on  the  face  of  the  bill,  no  written  sugges- 
tions are  necessary. 

Bill  to  Enjoin  the  Collection  of  a  Judgment.— Appeal  from  the 
Circuit  Court  of  Tazewell  County;  the  Hon.  Nicholas  E.  Worthinotox, 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1899. 
Affirmed.    Opinion  filed  February  27, 1900. 

Arthur  Keithley,  attorney  for  appellants. 
Jack  &  Tichenor,  attorneys  for  appellees. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  equity  to  enjoin  the  collection  of  a  judg- 
ment and  have  it  declared  void  for  the  sole  reason  that  the 
means  by  which  the  court  obtained  jurisdiction  of  the 
defendant  was  the  delivery  of  a  summons  upon  its  presi- 
dent in  a  foreign  county. 

Where  a  party  invokes  the  aid  of  a  court  of  equity  to 
restrain  the  collection  of  a  judgment  regular  upon  its  face, 
he  must  show  something  more  than  defective  service  of 
summons  upon  the  person  of  the  defendant.  He  must  also 
show  either  that  the  defendant  had  a  good  defense  to  the 
claim  upon  which  the  judgment  was  founded,  or  that  the 
amount  of  the  judgment  was  excessive.  It  must  appear 
that  the  judgment  is  unjust  or  oppressive.  High  on  Injunc- 
tions, Sec.  125;  Blackburn  v.  Bell,  91  111.  434;  Thomas  v. 
Mueller,  106  111.  36;  Colson  v.  Leitch,  110  111.  504;  Geraty 
v.  Druiding,  44  111.  App.  440. 

This  principle  applies  not  only  where  the  application  is 
made  by  the  debtor  who  claims  that  he  was  not  served  with 
process,  but  also  where  the  application  is  made  by  a  cred- 
itor or  other  third  party.     Hier  v.  Kaufman,  134  111.  215, 
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Because  appellants'  bill  did  not  aver  that  there  was  no 
indebtedness  on  which  to  base  the  judgment  in  favor  of  the 
guaranty  company,  or  that  the  judgment  was  excessive  and 
unjust,  or  that  there  was  a  good  defense  to  the  whole  or  a 
part  of  the  claim,  the  court  properly  sustained  a  demurrer 
to  the  bill. 

We  are  also  of  the  opinion  that  the  service  was  sufficient 
to  support  the  judgment  when  not  questioned  by  plea  to 
the  jurisdiction.  The  statute  which  prohibits  the  suing  of 
a  party  out  of  the  county  where  he  resided  or  may  be  found 
merely  confers  a  privilege  on  him  which  he  may  avail  him- 
self of  if  he  chooses.  If  he  does  not  avail  himself  of  it  by 
proper  plea  in  apt  time,  he  will  be  regarded  as  having 
waived  it.  Hardy  v.  Adams,  46  111.  532;  Wallace  v.  Cox,  71 
111.  548;  Drake  v.  Drake,  83  111.  526;  Callender  v.  Gates,  45 
111.  App.  374. 

It  is  contended  that  the  court  erred  in  assessing  damages 
against  appellants  upon  the  dissolution  of  the  injunction 
without  suggestions  or  damages  being  filed.  The  rule 
requiring  written  suggestions  to  support  an  order  for  dam- 
ages on  the  dissolution  of  an  injunction  has  no  application 
to  this  kind  of  a  case.  This  was  a  suit  to  stop  the  collec- 
tion of  a  judgment  and  for  no  other  purpose,  and  comes 
within  the  provisions  of  sections  4  to  8  of  chapter  69  of  the 
Revised  Statutes.  Where  an  injunction  to  restrain  the  col- 
lection of  a  judgment  is  sought,  the  amount  enjoined  fur- 
nishes the  extent  of  the  claim  for  damages.  That  appears 
on  the  face  of  the  bill,  and  consequently  no  written  sugges- 
tions are  necessary.  Schaffer  v:  Sutton,  49  111.  506;  Forth 
v.  The  Town  of  Xenia,  54  111.  210. 

We  see  no  merit  in  the  technical  objection  to  the  order  of 
the  court  in  dismissing  the  bill  at  the  instance  of  two  of 
the  three  defendants  and  assessing  damages  while  the  case 
remained  undisposed  of  as  to  the  sheriff.  He  was  not  the 
principal  defendant  and  if  the  bill  was  bad  he  was  not 
bound  to  answer.  A  default  against  him  would  have  been 
unavailing.  Appellants  did  not  offer  to  take  any  action 
against  him  and  the  objection  is  now  made  for  the  first 
time.     Decree  affirmed. 
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J.  Park  McGee  v.  Eliza  Johnson  and  David  L.  Johnson. 

1.  Master  in  Chancery—  Weight  of  His  Findings.—  The  findings  of 
a  master  in  chancery  who  sees  the  witnesses  and  hears  them  testify,  is 
entitled  in  this  court  to  like  consideration  and  weight  as  is  to  be  attrib- 
uted to  the  verdict  of  a  jury. 

2.  Appellate  Court— Ability  to  Pass  upon  the  Evidence.— -The 
Appellate  Court  is  in  as  good  position  to  pass  upon  the  evidence  and 
arrive  at  the  proper  conclusion  and  real  intention  of  the  parties  as 
the  chancellor  who  enters  a  decree  but  does  not  see  or  hear  the  witnesses. 

Bill  to  Hare  a  Deed  Declared  a  Mortgage.— Appeal  from  the  Circuit 
Court  of  Douglas  County;  the  Hon.  William  G.  Cochran,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1809.  Reversed 
and  remanded.    Opinion  filed  February  27,  1900. 

Thos.  W.  Roberts  and  Eokhart  &  Moore,  attorneys  for 
appellant. 

Joe  H.  Winkler,  attorney  for  appellees. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

September  8,  1894:,  Eliza  Johnson  and  David  L.  Johnson, 
the  appellees,  as  complainants,  filed  in  the  Circuit  Court  of 
Douglas  County,  their  bill  in  chancery  against  J.  Park 
McGee,  the  appellant,  as  defendant,  in  which  they  charged 
that  on  October  25,  1887,  they  were  indebted  to  the  defend- 
ant in  the  sum  of  about  $300,  and  to  secure  the  payment 
thereof,  then  executed  and  delivered  to  him  their  warranty 
deed  of  that  date,  conveying  to  him,  by  its  terms,  the  abso- 
lute fee  simple  title  to  a  certain  tract  of  land  in  Douglas 
county,  then  owned  by  them,  it  being  understood  and  agreed 
between  the  respective  parties  to  said  deed  that  the  defend- 
ant would  reconvey  said  tract  of  land  back  to  the  complain- 
ants when  they  paid  him  said  indebtedness;  that  complain- 
ants had  paid  defendant  about  all  of  said  indebtedness,  but 
he  had  refused  to  account  with  them  for  such  payment,  and 
to  reconvey  said  tract  of  land  as  he  had  agreed  to  when  said 
deed  was  made,  although  requested  so  to  do  by  them;  that 
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he  had  taken  forcible  possession  of  said  land  from  them  and 
claimed  to  own  it  in  accordance  with  the  express  terms  of 
said  deed. 

The  bill  prayed  for  an  accounting  between  the  parties 
thereto,  and  upon  the  ascertainment  of  the  balance  due 
from  complainants  upon  said  indebtedness,  if  any,  and  its 
payment,  the  court  would  decree  that  said  deed  was  a  mort- 
gage, and  order  defendant  to  reconvey  said  land  to  complain- 
ants in  accordance  with  the  agreement  of  the  parties  made 
when  the  deed  was  executed  and  delivered.  The  defendant 
answered  the  bill  and  denied  that  the  deed  was  given  to  secure 
an  indebtedness  between  himself  and  complainants,  but  was 
made  in  accordance  with  the  purchase  made  by  him  from 
them  of  the  premises  therein  described,  and  the  payment 
of  the  purchase  money  in  accordance  with  the  terms  of  the 
purchase;  that  he  got  possession  of  the  land  peaceably  by 
his  tenants  when  the  deed  was  executed  and  delivered;  he 
has  been  in  the  possession  thereof  ever  since,  and  has  made 
valuable  and  lasting  improvements  thereon. 

At  the  May  term,  1895,  the  court  ordered  the  proceeding 
referred  to  the  master  in  chancery  to  take  and  report  the 
evidence,  state  his  conclusions  of  the  law  and  facts,  and 
to  state  an  account  between  the  parties.  The  master  took 
the  evidence,  reported  the  same  to  the  court  with  his  con- 
clusions that  the  deed  in  question  was  made  in  pursuance 
of  the  purchase  of  the  property  therein  described  by  the 
defendant,  from  the  complainants,  and  the  payment  of  the 
purchase  price  by  him  to  them;  and  that  there  was  no  agree- 
ment made  between  the  parties  to  the  deed  that  it  was  made 
to  secure  any  indebtedness  between  them,  or  that  the  defend- 
ant should  at  any  time  after  it  was  executed,  reconvey^  the 
land  back  to  complainants;  and  the  master  recommended 
that  the  court  dismiss  the  bill. 

The  complainants  having  excepted  before  the  master  to 
his  conclusions  on  the  law  and  facts  as  well  as  his  recom- 
mendation to  the  court,  and  he  having  overruled  same,  they 
renewed  their  exceptions  before  the  court. 

At  the  April  term,  1897,  the  court  heard  the  proceeding 
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on  the  pleadings,  evidence  reported  by  the  master,  his  con- 
clusions on  the  law  and  facts,  and  his  recommendation  to 
dismiss  the  bill;  sustained  complainant's  exceptions,  and 
entered  an  order  finding  the  deed  to  be  a  mortgage,  and 
again  referred  the  proceeding  to  the  master  to  state  an 
account  between  the  parties.  The  master  stated  the  account 
and  reported  the  same  to  the  court;  and  at  the  April  term, 
1S99,  the  court  entered  a  decree  finding  the  amount  of  the 
indebtedness,  then  due  to  defendant  from  complainants, 
which  was  secured  by  the  deed  as  a  mortgage,  to  be  $216.03, 
and  decreed  that  defendant  reconvey  to  complainants  the 
land,  upon  their  paying  him  said  balance.  The  appellant 
prosecutes  this  appeal  to  reverse  that  decree,  and  urges  as 
grounds  therefor,  that  the  finding  and  decree  of  the  court 
is  contrary  to  the  evidence. 

The  evidence  shows  that  the  premises  in  question  had 
been  sold  under  a  decree  of  court  foreclosing  a  mortgage 
which  complainants  had  given  thereon,  and  the  time  for 
redemption  therefrom  had  almost  expired  when  the  com- 
plainants made  the  deed  in  question,  upon  the  defendant 
paying  off  the  decree  indebtedness  against  it,  which  was 
at  the  time  released  and  satisfied,  and  amounted  to  about 
the  then  value  of  the  land.  No  note  or  other  evidence  of 
indebtedness  was  given  by  complainants  to  the  defendant 
for  the  money  so  paid,nor  was  there  any  memorandum  made 
in  writing,  or  any  agreement  that  the  defendant  would 
reconvey  the  land  to  complainants  upon  their  repaying  him 
the  amount  so  paid.  The  evidence  is  very  conflicting  as  to 
whether  or  not  there  was  a  verbal  agreement  between  the 
parties  that  the  defendant  wTas  to  reconvey  the  land  to 
complainants  upon  their  repaying  him  what  he  had  paid. 
It  shows,  however,  that  the  complainants  remained  in  pos- 
session of  said  land  from  the  time  of  making  the  deed  until 
September,  1891,  and  during  that  time  paid  to  defendant 
some  money  and  some  grain  grown  on  the  land,  which 
they  swear  was  as  part  payment  of  the  said  money  paid 
by  him  to  redeem  the  land,  but  which  he  swears  was  paid 
to  him  as  rent  for  the  land  while  they  remained  upon  it  as 
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his  tenants.  After  complainants  removed  from  the  land,  in 
September,  1891,  defendant  rented  the  land  to  tenants  and 
received  the  rents  therefrom,  and  has  paid  all  the  taxes 
on  the  land  since  the  deed  was  made. 

The  disinterested  witnesses  on  the  trial  testified  to  vari- 
ous statements  made  by  both  complainants  and  the  defendant 
before  and  after  the  deed  was  made,  which  were  at  vari- 
ance with  their  testimony  given  on  the  trial  with  reference 
to  whether  or  not  there  was  an  oral  agreement  between  the 
parties,  by  which  the  defendant  promised  to  reconvey  the 
land  upon  being  repaid  the  money  he  advanced  to  redeem 
it,  and  which  the  respective  parties  denied  making. 

The  master  in  chancery  saw  and  heard  the  witnesses 
when  they  testified,  while  the  chancellor  who  entered  the 
decree,  did  not;  so  we  are  in  as  good  position  to  pass  upon 
the  evidence  and  arrive  at  the  real  transaction  and  inten- 
tion of  the  parties  when  this  deed  was  executed,  as  he  was. 
And  "  the  finding  of  the  master  is  entitled  in  this  court  to 
like  consideration  and  weight  as  would  be  attributed  to 
the  verdict  of  the  jury,"  as  we  said  in  Rock  Island  Lumber 
Co.  et  al.  v.  E.  T.  Lister,  80  111.  App.  591;  and  it  was  so  held 
in  Foster  v.  Swaback,  58  111.  App.  588. 

The  law  allows  the  complainants  to  show  by  parol  evi- 
dence that  the  deed  in  question,  although  absolute  in  form, 
was  only  intended  by  the  parties  thereto  when  it  was  ex- 
ecuted, to  convey  the  land  in  order  to  secure  an  indebted- 
ness then  existing  or  then  created  between  them;  yet  such 
intention,  to  overcome  the  presumptions  arising  from  the 
terms  of  such  deeds,  must  be  established  by  clear,  satisfac- 
tory and  convincing  evidence.  Helm  v.  Boyd,  124  111.  370; 
Fisher  et  al.  v.  Green  et  al.,  142  111.  81,  and  cases  cited. 

The  evidence,  when  fully  read  and  carefully  considered, 
is  not  of  that  clear,  satisfactory  and  convincing  character 
that  warrants  us  in  believing  that  the  parties  to  this  deed 
intended,  when  it  was  executed,  that  it  was  only  to  secure 
the  payment  of  the  monejT  paid  by  Appellant  for  redeeming 
it,  but  rather  causes  us  to  believe  that  the  deed,  as  its  terms 
show,  was  made  by  appellees  as  an  absolute  conveyance  of 
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the  land  to  appellant  in  consideration  of  his  paying  such 
redemption  money,  and  promising  them  that  they  might 
remain  on  the  land  rent  free  for  the  remaining  crop  year  of 
the  year  in  which  the  deed  was  made,  and  would  then  rent 
it  to  them  for  some  time,  which  was  more  favorable  to 
them  than  to  lose  the  land  by  their  inability  to  otherwise 
redeem  it. 

Being  of  the  opinion  that  the  decree  of  the  Circuit  Court 
is  against  the  evidence,  and  that  it  should  have  been  in 
accordance  with  the  finding  and  recommendation  of  the 
master,  who  saw  and  observed  the  witnesses,  we  reverse  the 
same  and  remand  the  case  to  that  court  with  directions  to 
overrule  complainants'  exceptions  to  the  findings  and  con- 
clusions of  the  master  made  upon  the  evidence  taken  by  him 
in  pursuance  of  the  order  of  the  court  first  referring  the 
case  to  him  for  that  purpose,  and  to  dismiss  the  bill  for 
want  of  equity,  at  cost  of  complainants.  Decree  reversed 
and  case  remanded. 


A.  B.  Hoblit,  Adm.j  v.  The  City  of  Bloomington. 

1.  Interest— Liabilities  of  Cities.— A  city  is  not  chargeable  with  in- 
terest on  claims  against  it,  in  the  absence  of  an  express  agreement, 
except  where  money  is  wrongfully  obtained  and  illegally  withheld. 

2.  Same—  Where  Money  is  Not  Wrongftdly  Obtained  and  Illegally 
Withheld. — Where  money  is  lawfully  collected  by  special  assessment  for 
a  street  improvement  and  paid  over  to  the  treasurer,  the  city  is  not 
liable  to  pay  interest  upon  it,  because  it  is  withheld  from  the  contractor 
who  does  the  work. 

Assumpsit,  for  money  had  and  received.  Error  to  the  Circuit  Court 
of  McLean  County;  the  Hon.  John  H.  Mopfett,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1899.  Affirmed.  Opinion 
field  February  27,  1900. 

Statement. — This  was.  an  action  of  assumpsit  by  the 
plaintiff  in  error  to  recover  interest  on  $6,497.90,  due  his 
intestate  on  a  contract  for  paving  two  streets  in  the  city  of 
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Bloomington,  which  had  been  collected  by  special  assess- 
ment and  wrongfully  withheld  by  the  city. 

The  paving  work  was  completed  and  accepted  in  Octo- 
ber, 1889.  The  collection  of  the  special  taxes,  levied  for 
the  improvement,  was  completed  in  1893.  In  the  mean- 
time the  contractor,  E.  B.  Steere,  died.  The  administrator 
of  his  estate  presented  special  tax  vouchers  for  the  money 
to  the  city  treasurer  on  the  1st  of  September,  1S93,  and 
demanded  payment.  Payment  was  refused,  under  instruc- 
tions from  the  city  counsel,  upon  the  ground  of  alleged 
defects  in  the  paving  work.  After  considerable  caviling, 
$4,252.57  was  paid  on  May  23,  1894,  and  $2,171.64  on 
November  14,  1894.  After  the  last  payment  was  made, 
plaintiff  in  error  demanded  interest  on  the  entire  amount 
from  September  1,  1893,  to  May  23,  1894,  and  interest  on 
$2,171.64  from  May  23,  1894,  to  November  14, 1894,  which 
was  refused.  This  suit  followed.  Upon  a  trial  by  the  court, 
a  jury  being  waived,  judgment  was  rendered  by  the  court  in 
favor  of  the  city. 

A.  E.  DeMange,  attorney  for  plaintiff  in  error. 

William  R.  Bach,  attorney  for  defendant  in  error;  Sig- 
mund  Livingston,  of  counsel. 

Mr.  Justice  Harkek  delivered  the  opinion  of  the  court. 

As  we  view  one  of  the  questions  involved  in  this  contro- 
versy, its  decision  is  conclusive  of  the  case.  Is  a  city  liable 
for  interest  on  money  collected  by  special  assessment  for 
street  improvement  which  it  has  wrongfully  withheld  from 
the  contractor  who  did  the  work  ? 

Plaintiff  in  error  bases  his  claim  for  interest  on  that  part 
of  section  2,  chapter  74,  of  the  Revised  Statutes,  which  pro- 
vides that  creditors  shall  be  allowed  interest  at  the  rate  of 
five  per  cent  per  annum  "  on  money  withheld  by  an  unreason- 
able and  vexatious  delay  of  payment."  The  section  does 
not  apply  to  municipal  corporations.  Under  the  uniform 
holding  of  our  Supreme  Court,  a  city  is  not  chargeable  with 
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interest  on  claims  against  it,  in  the  absence  of  an  express 
agreement,  except  where  money  is  wrongfully  obtained  and 
illegally  withheld  by  it.  City  of  Pekin  v.  Reynolds,  31  III. 
529;  City  of  Chicago  v.  The  People  ex  rel,  etc.,  56  111.  327; 
Vider  v.  City  of  Chicago,  16±  111.  354;  City  of  Peoria  v. 
The  Frnin  Bambrick  Construction  Co.,  169  111.  36;  City  of 
Danville  v.  The  Danville  Water  Co.,  180  111.  235. 

It  is  contended,  however,  that  the  above  authorities  do 
not  apply  for  the  reason  that  this  suit  is  to  recover  inter- 
est on  money  oppressively  withheld  after  demand.  The 
oppressive  or  illegal .  withholding  of  the  money  does  not 
constitute  the  exception  made  by  the  Supreme  Court. 
There  must  also  have  been  a  wrongful  obtaining  of  it.  That 
the  money  in  this  case  was  lawfully  collected  and  lawfully 
paid  over  to  the  city  treasurer  is  not  questioned. 

It  is  unnecessary  to  express  our  views  on  the  other  points 
discussed.  The  city  was  not  liable  to  pay  interest,  and  the 
judgment  is  right.    Judgment  affirmed. 
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1 .  Sheriffs— Duty  Under  the  Act  of  June  16,  1887.— The  act  of  June 
16,  1887,  entitled  "  An  act  to  secure  the  peace  and  good  order  of  society, 
to  quell  riots  or  disturbances,  to  secure  the  execution  of  the  laws,  and  to 
provide  for  special  deputy  sheriffs,  and  for  calling  out  and  using  the 
military  forces  of  the  State  for  the  preservation  of  the  peace  and  the 
protection  of  property,"  vests  in  the  sheriff  the  discretion  to  enroll  as 
many  deputies  as  may  in  his  judgment  be  required,  and  such  deputies 
are  subject  to  his  orders  and  liable  to  fine  and  imprisonment  for  a 
refusal  to  act  when  called  upon. 

2.  Deputies— Not  Affected  by  the  Calling  out  of  the  Militia.  —The  fact 
that  the  executive  calls  out  a  part  of  the  military  force  of  the  State  for 
the  preservation  of  the  peace  in  the  same  exigencies  under  which  a 
special  deputy  is  enrolled,  and  under  which  he  is  compelled  to  perform 
like  services,  furnishes  no  reason  why  he  should  not  recover  for  the 
time  served  by  him  during  which  the  military  are  called  out. 

8.  Construction  of  Statutes— The  General  Rule.— In  the  construc- 
tion of  statutes,  where  the  enumeration  of  a  special  class  of  subject  is 
followed  by  a  general  clause  intended  to  embrace  subjects  not  enu- 
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merated,  the  general  clause  will  be  construed  to  include  only  subjects 
that  partake  of  the  same  nature  as  those  mentioned  in  the  special  class. 

4.  Same— Construction  of  the  Eight  Hour  Law. — The  subjects  enu- 
merated in  the  act  making  eight  hours  a  legal  day's  work  and  to  which 
eight  hours  shall  apply,  are  all  mechanical  trades,  arts  and  employments, 
and  the  general  clause  is,  "  other  cases  of  labor  and  services  by  the  day." 
The  subjects  embraced  by  the  enumeration  are  limited,  and  consequently 
the  general  clause  should  also  be  limited  to  work  and  labor  in  the  com- 
mon and  necessary  industries  of  the  people,  and  can  not  be  extended  to 
include  the  services  of  the  constabulary  of  the  State,  whose  duty  it  is  to 
enforce  the  observance  of  the  law,  preserve  the  peace  and  protect  prop- 
erty— a  service  involving  in  no  proper  significance,  any  element  of  work 
or  labor  in  the  common  acceptance  of  those  words,  but  involving  the 
idea  of  vigilance  and  discretion,  fortitude  and  courage. 

5.  Same— Application  of  the  Eight  Hour  Law. —The  eight  hour  law 
has  no  application  to  a  deputy  sheriff  appointed  under  the  provisions  of 
the  act  of  June  16,  1887,  entitled,  "  An  act  to  secure  the  peace  and  good 
order  of  society,  to  quell  riots  or  disturbances,  to  secure  the  execution 
of  the  laws  and  to  provide  for  special  deputy  sheriffs,  and  for  calling  out 
and  using  the  military  forces  of  the  State  for  the  preservation  of  the 
peace  and  the  protection  of  property." 

6.  Counties — Liability  for  Subsistence. — Under  the  provisions  of  the 
act  of  June  16,  1887,  a  special  deputy  sheriff  is  entitled  to  subsistence 
while  on  duty,  and  if  the  county  or  sheriff  fails  to  furnish  or  supply  the 
name,  and  he  is  compelled  to  supply  it  himself,  the  county  is  liable  to 
reimburse  him. 

Assumpsit,  for  compensation  and  subsistence  while  acting  as  a 
special  deputy  sheriff;  the  Hon.  William  M.  Farmer,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1809.  Reversed  and  remanded. 
Opinion  filed  February  27, 1900. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellant,  among  others,  was  summoned  and  enrolled  as 
a  special  deputy  sheriff  by  the  sheriff  of  Christian  county 
under  the  provisions  of  the  act  of  June  16,  1887,  entitled 
"An  act  to  secure  the  peace  and  good  order  of  society,  to 
quell  riots  or  disturbances,  to  secure  the  execution  of  the 
laws,  and  to  provide,  for  special  deputy  sheriffs,  and  for  call- 
ing out  and  using  the  military  forces  of  the  State  for  the 
preservation  of  the  peace  and  the  protection  of  the  property ," 
and  this  suit  is  brought  by  him  to  recover  of  the  county  for 
his  services  as  such  deputy  sheriff,  and  for  his  subsistence 
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while  on  duty.  Upon  the  trial,  which  was  by  jury,  the 
appellant  recovered  a  verdict  for  $182,  the  same  being  for 
ninety-one  days  at  $2  per  day,  and  after  overruling  his 
motion  for  anew  trial  the  court  gave  judgment  in  his  favor 
for  that  sum,  to  reverse  which  he  prosecutes  this  appeal, 
and  to  effect  a  reversal  contends,  first,  that  he  should  have 
recovered  under  the  eight  hour  law;  second,  that  for  all 
day  and  night  service  (twenty-four  hours),  he  should  have 
been  allowed  at  least  two  days,  and  third,  for  subsistence 
while  on  duty.  Cross-errors  have  been  assigned  by  the 
appellee  to  the  effect  that  the  executive  having  called  out 
a  part  of  the  military  force  of  the  State  for  the  preserva- 
tion of  the  peace  in  the  same  exigencies  under  which  appel- 
lant was  enrolled,  the  authority  and  service  of  the  sheriff 
and  his  deputies  were  thereby  superseded,  and  during  such 
time  of  military  intervention  appellant  should  not  recover. 

The  facts  are,  in  substance,  that  during  a  strike  among 
the  workmen  at  Pana  mines,  appellant  was  appointed  a  spe- 
cial deputy  sheriff  and  took  the  oath  of  office  August  24, 
1898,  and  served  as  such  until  December  4, 1898,  having 
b3en  actually  employed  ninety-one  different  days,  thirty- 
three  of  which  he  served  night  and  day,  and  the  others  he 
served  either  a  full  day  or  night  of  twelve  hours.  He 
performed  his  duties  under  the  order  of  the  sheriff,  and 
while  on  duty  provided  his  own  subsistence,  his  meals  hav- 
ing been  carried  to  him  by  members  of  his  own  family,  no 
other  provision  for  subsistence  having  been  made.  From 
November  21st,  to  December  4th,  a  period  of  fifteen  days, 
during  the  service  of  appellant,  the  military  forces  of  the 
State,  by  proclamatidn  of  the  governor,  were  present  at 
Pana  for  the  preservation  of  the  peace. 

The  title  of  the  eight  hour  law  is :  "  An  act  making  eight 
hours  a  legal  day's  work;"  and  it  provides  that  eight  hours 
of  labor  between  the  rising  and  setting  of  the  sun,  in  all 
mechanical  trades,  arts  and  employments,  and  other  cases 
of  labor  and  service  by  the  day,  except  in  farm  employ- 
ments, shall  be  and  constitute  a  legal  day's  work,  where  there 
is  no  special  contract  or  agreement  to  the  contrary.    It  is  a 


484  Appellate  Courts  of  Illinois. 

Vol.  87.]  Philips  v.  Christian  County. 

familiar  rule  in  the  construction  of  statutes  that  the  enu- 
meration of  a  special  class  of  subjects,  followed  by  a  general 
clause  intended  to  embrace  subjects  not  enumerated,  the 
general  clause  will  be  construed  to  include  only  subjects 
that  partake  of  the  same  nature  as  those  already  mentioned. 
The  subjects  enumerated  to  which  eight  hours  shall  apply 
are  all  mechanical  trades,  arts  and  employments,  and  the 
general  clause  is,  "  other  cases  of  labor  and  services  by  the 
day."  The  subjects  embraced  in  the  enumeration  are  lim- 
ited, and  consequently  the  general  clause  should  also  be 
limited  to  work  and  labor  in  the  common  and  necessary 
industries  of  the  people,  and  in  no  just  sense  could  it  be 
extended  to  include  the  services  of  the  constabulary  of  the 
State,  whose  duty  it  is  to  enforce  the  observance  of  the  law, 
preserve  the  peace,  and  protect  property,  a  service  involv- 
ing in  no  proper  significance  any  element  of  work  or  labor 
in  the  common  acceptance  of  those  words,  but  involves  the 
idea  of  vigilance  and  discretion,  fortitude  and  courage. 

The  title  of  the  act  is  to  make  eight  hours  a  legal  days 
work,  and  it  seems  clear  to-  us  it  was  the  legislative  intent 
to  apply  the  word  merely  to  the  usual  industries  of  the 
State,  for  which  wages  are  paid  to  those  who  work  or  labor 
therein.  We  are  of  the  opinion  the  eight  hour  law  has  no 
application  to  a  deputy  sheriff  appointed  under  the  provis- 
ions of  the  act  in  question.  Neither  was  appellant  entitled 
to  divide  twenty-four  hours  continuous  service  so  as  to 
make  two  days.  He  was  bound  to  serve  as  the  exigencies 
of  the  services  demanded,  and  that  no  doubt  at  times  would 
require  twenty-four  or  more  hours  continuous  service,  and 
at  other  times  little  or  nothing  might  be  required;  at  all 
events,  such,  generally,  is  the  nature  of  service  like  this, 
which  is  nearly  allied  to  military  service,  and  all  know  the 
character  of  that  in  camp  and  field.  Under  the  plain  pro- 
visions of  the  statute  appellant  was  entitled  to  subsistence 
while  on  duty,  and  if  the  county  or  sheriff  failed,  as  they 
did,  to  furnish  or  supply  the  same,  then  appellant  was,  in  the 
very  nature  of  the  case,  compelled  to  supply  it  himself,  and 
no  reason  can  be  perceived  why  the  county  is  not  liable  to 
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reasonably  reimburse  him  for  the  subsistence  so  supplied. 
The  court  in  substance  instructed  the  jury  that  appellant 
could  not  recover  for  the  subsistence  supplied  by  himself  and 
refused  the  instructions  asked  by  him  upon  this  point, 
which  was  error. 

There  is  no  merit  in  the  cross-errors  assigned  by  appellee, 
that  because  the  executive  called  out  the  military  force  of 
the  State  for  the  preservation  of  the  peace  in  the  same  exi- 
gencies under  which  appellant  was  compelled  to  perform  a 
like  service,  he  could  not  for  such  reason  recover  for  the 
time  covered  by  military  intervention.  In  the  first  place 
the  statute  vested  in  the  sheriff  the  discretion  to  enroll  as 
many  deputies  as  might  in  his  judgment  be  required,  and 
that  such  deputies  should  be  subject  to  the  orders  of  the 
sheriff,  and  should  any  person  when  summoned  decline  or 
refuse  to  act,  the  statute  declares  he  shall  be  guilty  of  a  mis- 
demeanor and  be  fined  not  less  than  $50,  nor  more  than 
$200,  or  be  imprisoned  in  the  county  jail  not  to  exceed  three 
months.  Appellant  obeyed  the  orders  of  the  sheriff,  and 
thus  complied  with  the  requirements  of  the  statute  as  in  duty 
bound.  He  obeyed  the  orders  of  the  sheriff,  and  thereby 
earned  his  compensation.  If  the  sheriff  was  mistaken  in 
judgment  by  retaining  appellant  in  service,  the  latter  ought 
not  to  be  prejudiced  thereby.  He  was  in  no  wise  privy  to 
the  calling  out  of  the  military  forces,  neither  can  it  be  said 
as  a  matter  of  law  that  the  mere  act  of  invoking  military 
aid  operated  to  relieve  appellant  from  service  as  a  deputy 
sheriff,  or  deprived  the  sheriff  of  his  authority  in  this 
regard.  There  may  have  been  the  best  of  reasons  for  retain- 
ing him  in  that  capacity  to  assist  the  sheriff  in  the  discharge 
of  his  duties,  for  under  the  statute  and  the  constitution  it 
was  the  duty  of  the  military  to  report  to  the  civil  officer, 
and  act  in  strict  subordination  to  civil  authority,  thereby 
clearly  demonstrating  that  instead  of  diminishing  the 
responsibilities  of  the  sheriff,  they  were  increased  bjT  the 
presence  of  the  military  forces. 

For  the  error  indicated  the  judgment  of  the  Circuit  Court 
will  be  reversed  and  the  cause  remanded. 
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Edward  Barry,  Receiver,  etc.,  t.  Rebecca  Downs  et  al. 

1.  Building  and  Loan  Associations— The  Rule  of  Accounting  in 
Foreclosure  Suits.— The  rule  in  such  cases,  to  which  this  court  is  com- 
mitted, is  that  members  are  chargeable  with  the  money  actually  received 
by  them,  with  legal  interest  thereon  from  the  time  it  was  received,  and 
are  entitled  to  credit  for  all  interest  and  premium  paid,  and  are  charge- 
able with  so  much  of  the  premium  as  was  earned  at  the  time  the  asso- 
ciation passed  into  the  hands  of  the  receiver. 

Mortgage  Foreclosure.— Appeal  from  the  Circuit  Court  of  Edgar 
County;  the  Hon.  Henry  Van  Sellar,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1899.  Reversed  and  remanded.  Opinion 
filed  February  27,  1900. 

J.  J.  Morrissky,  attorney  for  appellant. 
Dundas  &  O'Hair,  attorney  for  appellees. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellant  was  appointed  receiver,  June  6,  1898,  of  the 
Inter  State  Building  and  Loan  Association,  it  then  being 
insolvent.  Appellees  being  the  owners  of  two  shares  of 
stock  of  $100  each  in  the  association,  gave  their  mortgage, 
September  20, 1890,  to  the  association  to  secure  an  advance 
of  $200,  and  thereby  agreed  to  pay  $1.20  each  month  as 
dues  upon  the  shares  of  stock,  $1  each  month  as  monthly 
interest  at  the  rate  of  six  per  cent  per  annum  upon  $200, 
and  $1.17  as  monthly  premiums.  Appellant  filed  his  bill  in 
equity  to  foreclose  such  mortgage,  which  was  answered, 
and  the  cause  being  at  issue,  was  referred  to  the  master, 
with  directions  as  to  the  manner  in  which  the  account 
should  be  stated.  The  master  took  the  evidence,  reported 
his  account  to  the  court,  to  which  appellant  excepted,  and 
upon  the  final  hearing  the  court  overruled  appellant's  excep- 
tions to  the  master's  report  and  entered  a  decree  of  fore- 
closure for  $35.72,  to  reverse  which  this  appeal  is  prose- 
cuted. 
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The  Circuit  Court  charged  appellees  with  the  amount  of 
money  received  by  them,  with  legal  interest,  from  which  it 
deducted  the  total  amount  of  interest  and  premium  install- 
ments paid  by  appellees.  This  was  error.  The  rule  in  such 
cases,  to  which  this  court  is  committed,  is  that  appellees 
are  chargeable  with  the  money  actually  received  by  them, 
with  legal  interest  thereon  from  the  time  it  was  received, 
and  are  entitled  to  credit  for  all  interest  and  premium  paid, 
and  are  chargeable  with  so  much  of  the  premium  a£  was 
earned  at  the  time  the  society  passed  into  the  possession 
of  the  receiver.  Dooling  v.  Davis,  84  111.  App.  394,  follow- 
ing Sullivart  v.  Spaniol,  78  111.  App.  125.  As  no  good  pur- 
pose would  be  subserved  by  a  discussion  here  of  the  reasons 
that  led  to  the  adoption  of  such  rule,  we  refer  to  the  cases 
cited  for  the  same,  being  satisfied  with  the  reasoning  there 
pronounced. 

The  decree  of  the  Circuit  Court  will  be  reversed  and  the 
cause  remanded  for  further  proceedings,  consistent  with  the 
views  herein  expressed.    Reversed  and  remanded. 


The  People  ex  rel.,  etc.,  y.  Rudolph  Kuechler. 

1.  Practice — Release  in  Bastardy  Proceedings. — Where  the  defend- 
ant in  a  bastardy  suit  makes  a  motion  to  dismiss  the  proceedings  upon 
the  ground  of  a  settlement  with  the  complainant  and  a  release  from  her, 
and  she  resists  the  motion,  it  is  the  duty  of  the  court  to  deny  the  motion, 
make  up  an  issue  as  required  by  law,  and  put  the  defendant  upon  trial, 
leaving  him  to  plead  the  release,  etc. 

Bastardy  Proceedings.— Error  to  the  County  Court  of  Scott  County; 
the  Hon.  James  Callans,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1899.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  February  27,  1900. 

T.  J.  Priest,  State's  Attorney,  J.  M.  Kroos  and  H.  B. 
Kellet,  attorneys  for  plaintiff  in  error. 

James  A,  Warren,  attorney  for  defendant  in  error. 
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Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

The  record  of  this  case  shows  that  Fannie  Loving,  the 
relator,  an  unmarried  woman  residing  in  Scott  county,  made 
complaint  to  a  justice  of  the  peace  of  that  county,  charging 
that  Kudolph  Kuechler,  the  defendant  in  error,  was  the 
father  of  her  unborn  child,  which  by  law  would  be  deemed 
a  bastard.  The  justice  issued  a  warrant  against  the  defend- 
ant, under  which  he  was  arrested  and  brought  forthwith 
before  him,  and  the  relator  was  examined  touching  the 
charge  thus  made.  This  examination  convinced  the  justice 
that  good  cause  appeared,  so  he  bound  the  defendant  with 
sufficient  security  to  appear  before  the  County  Court  of 
Scott  County  to  answer  the  charge,  and  returned  the  war- 
rant and  bond  to  that  court.  Afterward  the  defendant 
presented  to  the  County  Court  of  Scott  County  his  motion 
to  dismiss  the  bastard}'  proceeding  thus  instituted  against 
him,  on  the  grounds  that  the  same  had  been  settled  by  him 
with  the  relator,  and  the  settlement  had  been  approved  by 
that  court,  as  per  copy  of  settlement  on  file  in  that  court. 
The  plaintiff  presented  a  cross-motion  to  strike  from  the 
files  defendant's  motion  to  dismiss,  "  because  if  the  matter 
he  sets  up  is  a  valid  defense,  it  should  be  set  up  on  trial  in 
bar,  and  can  not  be  set  up  on  motion; "  but  the  court  over- 
ruled the  cross-motion  and  plaintiff  excepted.  At  the 
request  of  the  plaintiff  the  court  then  allowed  a  showing  to 
be  made  against  the  motion  to  dismiss,  and  the  affidavits  of 
the  relator,  of  her  mother,  of  her  uncle,  and  of  her  grand- 
father, were  presented  to  the  court,  by  which  it  appeared 
that  the  so-called  settlement  had  been  obtained  by  the 
defendant  with  the  relator  against  her  will  and  consent, 
and  while  she  was  under  the  age  of  eighteen  years,  and  that 
the  relator  had  tendered  all  the  money  paid  her  for  the  release 
by  the  defendant  (the  same  being  $50)  back  to  him  but  he 
refused  it,  and  she  had  paid  it  to  the  clerk  of  that  court  for 
his  use;  and  that  the  defendant  was  guilty  as  charged.  In 
rebuttal  the  defendant  introduced  the  justice  of  the  peace 
before  whom  the  preliminary  hearing  in  the  bastardy  pro- 
ceedings was  had,  as  a  witness,  who  testified  that  the  relator, 
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at  that  hearing,  testified  that  she  would  be  eighteen  years 
old  in  February,  1899.  There  was  also  introduced  in  evi- 
dence by  the  plaintiff,  a  certified  copy  of  a  return  of  birth 
as  shown  by  register  of  births  on  file  in  the  office  of  the 
clerk  of  County  Court  of  Piatt  County,  Illinois,  by  which 
it  appeared  that  one  W.  M.  Harsha,  M.  D.,  under  date  of 
March  1,  1881,  certified  that  on  February  3,  1881,  a  female 
child  was  born. at  Cerro  Gordo,  Illinois,  whose  mother's 
name  was  Laura  Alice  Loving;  father's  name  was  William 
Loving;  the  name  of  the  medical  attendant  at  such  birth 
was  W.  H.  Harsha,  and  that  said  child  was  the  fourth 
child  of  the  mother.  Attached  to  said  motion  and  made  a 
part  thereof,  was  a  writing  as  follows : 

u  State  or  Illinois,  )  In  the  County  Court,  July  term, 

Scott  County.       f  ss'  A.  D.  1899. 

The  People  of  the  State  of  Illinois  ) 

v.  V  Bastardy. 

Rudolph  Kuechler.  ) 

I,  Fannie  Loving,  the  prosecuting  witness  in  above 
entitled  cause,  and  a  resident  of  the  county  and  State 
aforesaid,  have  this  day  released  the  defendant,  the  reputed 
father  of  my  child,  from  all  legal  liability  on  account  of 
such  bastardy,  upon  the  release  being  approved  by  the  judge 
of  the  County  Court  of  said  county.  The  terms  of  such 
release  being  fifty  dollars  in  cash  paid  by  the  defendant  in 
this  case,  which  sum  I  hereby  acknowledge  receipt  of,  and 
that  I  am  over  eighteen  years  of  age,  and  understand  this 
settlement  fully,  subject  to  approval  of  county  judge. 

Dated  this  29th  day  of  June,  A.  D.  1899. 

Fannie  Loving,  Mother  of  Bastard  Child. 

Witness:     Fred  Callans. 

This  day  came  the  above  parties,  the  prosecuting  witness 
and  the  defendant,  and  the  court  finds  that  both  parties  are 
of  lawful  age  and  fully  competent  to  settle  the  above  cause; 
and  the  court  further  finds  that  said  settlement  was  fully 
made  without  undue  influence  on  the  part  of  the  defendant, 
and  said  settlement  is  now  by  the  court  approved. 

Dated  this  29th  day  of  June,  A.  D.  1899. 

James  Callans, 

County  Judge/' 

The  County  Court  then  entered  an  order  sustaining 
defendant's    motion    dismissing    the  bastardy  proceeding, 
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to  which  plaintiff  excepted.  .  To  reverse  that  order  tho 
plaintiff  brings  that  proceeding  to  this  court  by  writ  of 
error,  and  insists  that  the  County  Court  erred  in  dismissing 
the  proceeding  without  putting  the  defendant  upon  trial  on 
the  merits.  ' 

It  is  very  clear  that  after  the  preliminary  hearing  before 
the  justice,  and  the  binding  of  the  defendant  over  by  him 
to  the  County  Court  upon  the  charge  of  bastardy  preferred 
by  the  relator,  and  the  filing  of  the  warrant  and  bond  with 
the  clerk  of  that  court,  that  under  the  provisions  of  section 
four  of  our  bastardy  act,  that  court  should  have  caused  an 
issue  to  be  made  up,  whether  the  defendant  charged  is  the 
real  father  of  the  child  or  not,  which  issue  should  have  been 
tried  by  a  jury,  unless  a  jury  was  waived.  And  while,  by 
the  provisions  of  section  eighteen  of  said  act,  the  mother  of 
a  bastard  child,  before  or  after  its  birth,  may  release  the 
reputed  father  of  such  child  from  all  legal  liability  on 
account  of  such  bastardy,  upon  such  terms  as  may  be  con- 
sented to  in  writing  by  the  judge  of  the  County  Court  of 
the  county  in  which  such  mother  resides,  yet  such  release, 
in  order  to  bar  the  proceedings,  must  be  fairly  obtained  by 
the  defendant,  or  if  the  mother  of  the  child  was  under  the 
age  of  eighteen  years  when  such  release  was  obtained,  then 
in  that  case  the  same  may  be  avoided  like  any  other  con- 
tract made  by  a  minor. 

Therefore,  when  the  defendant  moved  to  dismiss  the  bas- 
tardy proceeding  pending  against  him  on  the  ground  that 
the  same  had  been  settled  by  a  release  obtained  by  him 
from  the  mother  of  the  bastard  child,  and  the  plaintiff  gave 
the  court  to  understand  by  the  affidavits  presented  in  resist-, 
ance  of  that  motion,  that  fraud  was  practiced  upon  such 
mother  by  the  defendant,  when  he  obtained  such  release,  and 
also  that  the  mother  was  a  minor  when  she  executed  such 
release,  and  for  that  reason  desired  to  avoid  the  same,  and 
had  offered  to  pay  back  the  money  received  therefor,  that 
court  should  have  overruled  the  motion  to  dismiss,  and  com- 
pelled the  defendant  to  go  to  trial  upon  the  issue  required 
to  be  made  by  section  four  of  said  act,  and  upon  such  trial 
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the  defendant  should  be  permitted,  in  addition  to  the 
defense  of  not  guilty,  to  show,  if  he  can,  that  he  had 
obtained  a  valid  release  from  the  mother  of  the  child  as  a 
bar  to  the  proceedings,  permitting  the  plaintiff  also  to  avoid 
the  bar  of  such  release  by  showing,  if  such  is  the  fact,  that 
such  release  was  procured  by  fraud,  misrepresentation,  or 
duress  practiced  upon  such  mother  by  the- defendant  or  his 
agents;  that  being  the  course  pursued  in  Gurley  v.  The 
People,  31  111.  App.  465.  Likewise  the  court  should  allow 
the  plaintiff  to  avoid  the  bar  of  such  release  by  showing  on 
the  trial,  if  it  is  a  fact,  that  Fannie  Loving,  the  mother  of 
the  child,  was  under  the  age  of  eighteen  years  when  she 
executed  such  release,  and  that  she  had  tendered  back  to  the 
defendant  before  the  trial,  all  the  money  she  had  received 
from  him  for  such  release.  For  the  error  committed  by  the 
County  Court  in  entering  an  order  in  this  proceeding  sus- 
taining the  motion  of  the  defendant,  and  dismissing  the  pro- 
ceeding, we  reverse  that  order  and  remand  the  proceeding  to 
that  court  with  directions  to  overrule  that  motion  and  then 
proceed  herein  in  accordance  with  law  and  justice,  and  not 
inconsistent  with  the  views  expressed  in  this  opinion.  Re- 
versed and  remanded  with  directions. 


Henry  8.  Earl  v.  Bachael  E.  Earl  et  al. 

1.  Innocent  Grantees—  Who  Are  Not,— Those  who  fail  to  place 
their  deeds  upon  record  are  not  innocent  grantees  as  to  those  whom  the 
grantor  has  induced  to  give  him  credit  upon  his  claimed  ownership  of 
the  property. 

2.  Debtor  and  Creditor— Right  to  Rely  upon  the  -Record.— Cred- 
itors have  a  right  to  rely  upon  the  condition  of  the  title  as  shown  by  the 
record,  and  upon  the  representations  of  a  party  that  he  is  the  owner, 
and  in  the  absence  of  evidence  indicating  knowledge  of  another's  title, 
they  have  the  legal  right  to  give  credit  to  the  former  under  the  belief 
that  he  is  the  actual  owner. 

3.  Husband  and  Wipe — Right  of  Married  Woman  to  Contract  with 
Her  Husband. — Under  the  laws  of  this  State  a  married  woman  has  a 
right  to  contract  with  her  husband,  and  the  wife  has  a  right  to  receive 
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payment  of  her  debt  the  same  as  a  feme,  sole,  and  a  creditor  has  a  right 
to  pay  any  debt  in  fall  to  the  exclusion  of  other  claims,  even  if  such 
creditor  is  his  wife. 

4.  Negligence—  When  One  of  Two  Innocent  Parties  Must  Suffer.— 
Where  loss  must  ensue  by  reason  of  negligence,  the  person  who  is  in 
fault  should  suffer  the  loss. 

5.  Costs — In  Chancery  in  the  Discretion  of  the  Court, — In  chan- 
cery suits,  costs  are  in  the  discretion  of  the  chancellor. 

Bill  to  Set  Aside  a  Deed.— Appeal  from  the  Circuit  Court  of  Ford 
County;  the  Hon.  Geobob  W.  Patton,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1899.  Reversed  and  remanded.  Opinion 
filed  February  27, 1900. 

M.  H.  Cloud  and  Kerr  &  Lindley,  attorneys  for  appel- 
lant. 

Sample  &  Morrisset  and  W.  S.  Moffett,  attorneys  for 
appellees. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellant  filed  his  bill  in  equity  against  appellees,  wife 
and  husband,  to  set  aside  two  deeds  of  conveyance  of  real 
estate  by  the  husband  to  the  wife,  on  the  ground,  as  alleged, 
that  they  were  fraudulent  as  to  creditors,  and  to  subject  the 
property  so  conveyed  to  the  payment  of  a  judgment  and 
execution  in  favor  of  appellant  against  Edwin  E.  Earl,  the 
husband  of  appellee  Rachaei  E.  Earl.  The  husband,  fail- 
ing to  answer  the  bill,  was  defaulted,  but  the  wife  filed  her 
answer  and  issues  were  thus  formed.  The  court  upon  the 
hearing  found  that  the  conveyance  of  an  undivided  one- 
half  in  52£  acres  of  land  in  Woodford  county  was  fraudu- 
lent, and  decreed  that  such  conveyance  be  set  aside,  and 
found  the  conveyance  of  the  Paxton  property,  upon  which 
appellees  resided  with  their  family,  was  not  fraudulent,  and 
decreed  that  as  to  the  last  mentioned  property  the  bill  be 
dismissed  for  want  of  equity,  and  taxed  two-thirds  of  the 
cost  to  appellant,  from  which  decree  he  appeals  to  this 
court,  and  to  effect  reversal  of  such  part  thereof  as  is 
adverse  to  him,  assigns  and  argues   various  alleged  errors. 
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Appellee  Kachael  E.  Earl,  has  assigned  cross-errors  upon 
the  record  whereby  she  seeks  reversal  of  such  part  of  the 
decree  as  subjects  the  Woodford  county  land  to  the  pay- 
ment of  the  judgment  in  favor  of  appellant. 

The  material  facts  established  by  the  evidence,  necessary 
to  be  stated  in  the  decision  of  the  caso,  are  in  substance 
these :  Appellant  and  appellee  Edwin  F.  Earl  are  brothers, 
the  latter  having  married  the  appellee  Rachael  E.  Earl,  in 
1863,  and  took  up  their  residence  in  Pax  ton  in  1869.  In 
1873  the  father  of  Mrs.  Earl  gave  her  $4,000  to  be  invested 
in  a  home  for  her,  with  which  property  was  purchased,  the 
title  for  some  reason,  not  wholly  clear,  having  been  taken 
in  the  husband's  name,  but  in  1875  or  the  year  before,  the 
title  was  changed  to  the  wife;  the  deed,  however,  was  not 
recorded.  This  property  was  sold  in  1883,  when  the  Earl 
family  went  West,  returning  in  1884,  when  the  property 
consisting  of  the  home  now  in  controversy  was  purchased 
for  $1,800,  from  which  two  lots  were  later  sold  for  $1,000, 
and  the  property  improved  in  1887  at  an  expense  of  $4,000, 
and  in  which  they  have  continued  to  reside.  The  title  to  this 
property  was  in  the  husband's  name.  Mrs.  Earl  received 
$10,213  from  the  sale  of  land  in  Woodford  county,  the  title  to 
which  she  derived  from  her  father,  the  greater  part  of  which 
was  invested  in  land  in  Minnesota.  In  1891  Edwin  F. 
Earl  bought  of  his  brother,  appellant,  200  acres  of  land  in 
Ford  county  for  $7,600,  for  which  he  paid  cash  except 
$1,603.05,  for  which  he  gave  his  note,  and  at  this  time  he 
seemed  to  be  possessed  of  financial  ability  and  credit,  in  his 
own  right  and  upon  his  own  personal  worth.  Appellant 
was  also  in  good  financial  circumstances,  and  the  two  broth- 
ers variously  dealt  with  each  other,  and  in  addition  to  the 
balance  due  for  the  land,  represented  by  the  note  before 
mentioned,  Edwin  F.  Earl  owed  appellant  $388.79  balance, 
money  lent  in  1891,  $853  for  interest  upon  indebtedness  of 
several  years  standing  and  $247.70  for  interest  accrued  on 
the  note  first  above  mentioned,  for  all  of  which  sums  appel- 
lant held  his  brother's  personal  notes,  and  the  same  being 
unpaid,  judgment  was  recovered  upon  them  for  $3,355.88, 
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December  17,  1897,  upon  which  execution  issued,  being  the 
same  described  in  the  bill.  In  1887,  the  wife  being  dissatis- 
fied with  the  title  of  the  home  remaining  in  her  husband, 
urged  him  to  make  her  a  deed,  in  which  she  persisted 
from  time  to  time,  and  was  joined  therein  by  other  mem- 
bers of  the  family,  when  in  1892,  he  did  so,  and  it  was 
delivered  to  the  wife,  which  she  put  away  without  record- 
ing, and  the  husband  afterward,  without  the  knowledge  or 
consent  of  the  wife,  took  and  destroyed  it  After  this  the 
husband  sustained  serious  financial  loss  in  option  deals, 
in  which  it  is  alleged  appellant  was  also  interested,  and 
while  it  is  probably  true  that  he  was  so  interested,  it  is  proper 
to  infer  from  the  evidence  that  he  authorized  his  brother  to 
deal  in  actual  property  only,  and  not  in  margins,  and  that  he 
understood  the  former  to  be  the  nature  of  the  business  while 
it  was  yet  in  hand.  At  the  time  Edwin  F.  Earl  owned 
lands  in  Minnesota  and  in  Ford  county  and  was  in  good 
financial  circumstances,  but  to  meet  a  part  of  his  losses 
desired  to  mortgage  some  of  his  lands,  which  was  done,  his 
wife  joining  in  the  mortgage,  June  13,  1892,  at  which  time 
the  husband  gave  the  deed  to  the  home  property  which  he 
later  destroyed:  In  1894,  appellees  joined  in  a  deed  to 
appellant  for  several  hundred  acres  of  Minnesota  land.  Mrs. 
Earl  claims,  and  so  testified,  that  she  understood  from 
appellant  and  her  husband  at  that  time,  that  the  convey- 
ance of  that  land  was  in  full  settlement  of  the  debts  due  to 
appellant,  and  she  was  induced  thereby  to  sign  the  deed, 
and  while  it  is  clear  from  all  the  evidence  in  the  case  that 
no  such  settlement  was  thereby  effected,  the  circumstances 
may  bo  looked  to  determining  the  question  of  intentional 
fraud,  as  affecting  Mrs.  Earl. 

The  title  to  the  fifty-two  and  one-half  acres  in  Woodford 
oounty  came  jointly  to  husband  and  wife  by  the  will  of  the 
father  of  the  latter,  who  died  in  1890,  and  in  September, 
I8l>4,  the  husband  tried  to  sell  his  interest  therein  to  Wheeler 
for  $1,000,  to  raise  money  to  pay  a  $500  note  at  Hoopeston 
Hank,  Mrs,  Earl  bought  it  herself,  paid  $500  in  cash,  and 
iruvt)  to  her  husband  her  note  for  $500,  payable  when  the 
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land  was  sold;  and  Edwin  F.  Earl,  for  such  consideration, 
conveyed  his  interest  in  that  land  to  his  wife  by  deed  dated 
September  12,  1894,  which  is  the  same  deed  the  decree  of 
the  court  set  aside  as  fraudulent,  and  for  which  the  cross- 
errors  have  been  assigned  by  Kachael  E.  Earl.  Edwin  F. 
Earl,  at  request  of  appellant,  made  several  property  state- 
ments designed  to  procure  a  further  extension  of  time  upon 
the  indebtedness  due  to  his  brother.  These  statements 
were  made  in  writing,  January  12,  1893,  January  4,  1894, 
and  February  8,  1896,  in  each  of  which  the  residence  was 
scheduled  at  a  value  of  $7,000,  and  as  his  own  property; 
and  appellant  testified  he  extended  time  upon  the  indebted- 
ness on  the  strength  of  these  statements.  The  deed  of 
conveyance  of  the  homestead  property  was  recorded  Jan- 
uary 14,  1896.  From  these  facts  and  others  established  by 
the  evidence  which  we  do  not  think  material  to  state,  it  is 
argued  by  appellant  that  so  much  of  the  decree  that  is 
adverse  to  him  is  unsupported  and  should  be  reversed,  and 
the  appellee  makes  like  insistence  upon  her  cross-errors  as 
to  such  part  of  the  decree  as  is  adverse  to  her. 

Counsel  for  appellant  in  the  opening  pages  of  their  printed 
argument  anticipate  the  position  of  counsel  for  appellee 
and  discuss  the  subject  and  principles  of  a  resulting  trust 
as  applied  to  the  relations  of  appellees  in  respect  to  the 
homestead  property.  We  are  not  inclined  to  the  view  that 
such  a  question  arises  in  the  case.  It  seems  to  us  it  could 
only  properly  arise  if  the  wife  was.  attempting  to  enforce 
her  right  to  the  property  in  a  direct  proceeding  against  the 
husband,  but  no  such  phase  of  the  case  is  here  presented; 
on  the  contrary,  if  such  trust  ever  existed,  it  has  been 
executed  by  the  deed  of  conveyance  and  thereby  extin- 
guished. 

Was  the  conveyance  of  the  homestead  property  to  the 
wife  fraudulent  ?  The  original  consideration  for  this  moved 
as  a  gift  by  the  father  to  his  daughter,  and  the  latter  did 
all  she  could  reasonably  do  to  secure  the  title  in  her  own 
name,  and  at  last  accomplished  her  purpose,  and  at  no  time 
was  she  consenting  to  his  use  of  the  property  to  obtain 
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credit.  But  if  she  was  negligent  in  omitting  to  record  the 
first  deed  that  was  later  destroyed  by  her  husband,  and  if 
it  can  be  justly  found  from  the  evidence  that  appellant  was 
in  any  wise  prejudiced  by  this  circumstance,  or  in  anjT 
manner  misled  by  it,  we  should  not  hesitate  to  condemn 
the  conveyance  as  fraudulent — not  fraudulent  in  fact,  but 
in  law.  While  it  is  true  that  all  the  indebtedness  repre- 
sented by  the  judgment  was  incurred  prior  to  1892,  and 
prior  to  certain  property  statements  made  by  Edwin  F. 
Earl  to  appellant,  listing  the  homestead  property  as  his 
own,  valued  at  $7,000,  still  it  is  also  true  that  appellant 
was  induced  to  forbear  this  indebtedness,  as  he  claims,  and 
which,  we  have  no  doubt  is  true,  by  reason  of  the  holdings 
represented  in  such  statements.  The  first  deed  to  the 
homestead  property  was  laid  aside  without  record.  The 
deed  of  November  16,  1S95,  was  withheld  from  record 
until  January  14,  1896,  thereby  giving  color  to  the  truth  of 
the  property  statements.  It  has  been  held  that  the  husband 
may  not  be  allowed  to  retain  the  actual  possession  of  real 
estate  and  have  the  records  disclose  title  in  himself,  and 
then  by  claiming  title  in  himself  obtain  credit,  and  then 
afterward  say  that  he  conveyed  it  to  his  wife  and  children, 
and  that  it  shall  not  therefore  be  subject  to  the  payment  of 
the  debt.  While  the  innocent  grantees  in  a  deed  are  not 
concluded  by  the  acts  and  declarations  of  their  grantors, 
those  who  fail  to  place  their  deed  upon  record  are  not  inno- 
cent grantees  as  to  those  whom  he  has  induced  to  give 
him  credit  upon  his  claimed  Ownership  of  the  property. 
At  the  time  of  the  conveyance  by  the  husband  it  became 
her  duty  to  give  such  notice  as  the  law  requires  to  all  per- 
sons that  he  no  longer  held  any  title.  The  creditors  had  a 
right  to  rely  upon  the  condition  of  the  title  as  shown  by 
the  record,  and  upon  the  representations  of  the  husband 
that  he  was  the  owner,  and  in  the  absence  of  evidence  indi- 
cating any  knowledge  af  appellee's  title,  appellant  had  the 
legal  right  to  give  credit  to  the  husband  under  the  belief 
that  he  was  the  actual  owner.  Blackman  v.  Preston  Bros., 
123  111.  381;  Smith  v.  Willard,  174  111.  538.    Had  the  deed 
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to  Mrs.  Earl  been  recorded  when  it  was  first  given  in  1892, 
we  have  little  doubt  it  would  be  valid  against  the  present 
claim  of  appellant.  Under  the  laws  of  this  State  married 
women  have  a  right  to  contract  with  their  husbands  and 
the  wife  has  a  right  to  receive  payment  of  her  debt  the 
same  as  a  feme  sole,  and  a  creditor  has  a  right  to  pay  any 
debt  in  full  to  the  exclusion  of  other  claims,  even  if  such 
creditor  is  his  wife.  Cartwright  v.  Cartwright,  68  111.  App. 
74.  According  to  the  evidence  the  wife  was  a  bona  fide 
creditor  of  the  husband;  he  was  indebted  to  the  wife,  both 
legally  and  equitably,  for  the  price  of  the  homestead,  and 
it  was  just  and  valid  for  him  to  execute  and  deliver  a  con- 
veyance thereof  to  her.  It  is  supported  by  a  sufficient 
consideration,  and  only  by  neglect  to  record  it,  and  thereby 
give  the  notice  of  her  claim  that  the  law  requires  that  the 
husband  no  longer  held  any  title,  is  appellee  in  this  case 
prevented  from  holding  the  property  against  the  claim  of 
appellant,  who  had  the  right  to  rely  (which  we  think  he 
did)  upon  the  condition  of  the  title  as  shown  by  the  record 
and  upon  the  representations  of  the  husband  contained  in 
the  property  statements  that  he  was  the  owner.  Where 
loss  must  ensue  by  reason  of  negligence  the  person  who  is 
in  fault  should  suffer  the  loss.  If  appellant  had  been 
apprised  of  the  fact  that  his  brother  did  not  own  the  home- 
stead in  1892,  it  is  but  reasonable  to  infer  he  would  sooner 
have  proceeded  to  enforce  collection  of  his  demand,  and 
had  he  done  so  it  is  probable  it  would  have  been  paid.  It 
is  true  appellees  still  have  the  right  of  homestead  in  this 
property,  and  it  follows  that  before  it  can  be  sold,  appel- 
lant will  be  required  to  comply  with  the  statute  in  such 
cases. 

We  are  next  brought  to  consider  the  cross-errors  assigned 
by  appellee,  Rachael  E.  Earl,  and  determine  the  validity  of 
the  conveyance  of  the  Woodford  county  land.  There  is  no 
evidence  of  intentional  fraud  in  respect  to  this  conveyance. 
The  purpose  of  the  conveyance  was  to  enable  the  husband 
to  pay  a  debt,  which  he  did,  and  that  was  a  laudable  and 
legitimate  object.     It  is  contended  in  support  of  the  decree 
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in  this  respect  that  because  of  inadequate  price,  and  the 
nature  of  the  note  given  by  Mrs.  Earl,  that  the  conveyance 
is  fraudulent.  We  are  not  disposed  to  hold  the  price  so  far 
inadequate  as  to  constitute  a  badge  of  fraud.  A  fair  con- 
sideration of  the  evidence  would  seem  to  make  the  cash 
value  of  the  fifty-two  and  one-half  acres  $2,500,  which  would 
be  $1,250  for  the  half  interest,  purchased  for  $1,000. 

Appellee  Kachael  E.  Earl  paid  $500  in  cash  to  her  hus- 
band, and  gave  her  note  for  the  balance,  payable  when  the 
land  was  sold.  The  evidence  shows  that  she  has  made  no 
effort  to  sell  the  land,  and  has  no  intention  of  doing  so, 
which  we  think  renders  the  note  payable  on  demand,  and 
the  fact,  if  it  be  such,  that  the  husband  has  no  intention  of 
enforcing  it  against  his  wife,  is  wholly  ineffective  against 
its  validity,  for  it  could  be  easily  reached  by  garnishment 
at  the  suit  of  a  judgment? creditor  of  the  husband,  there  be- 
ing no  question  regarding  the  solvency  of  Mrs.  Earl. 

Appellant  has  assigned  for  error  that  the  court  adjudged 
two-thirds  of  the  costs  against  him.  In  chancery,  costs  are 
in  the  discretion  of  the  chancellor,  and  we  can  not  say  such 
discretion  has  been  abused  herein.  Our  conclusion,  there- 
fore, is  that  the  decree  of  the  Circuit  Court  is  erroneous  in 
toto,  and  such  part  thereof  as  affects  the  homestead  property 
will  be  reversed  for  the  error  indicated,  included  in  the 
errors  assigned  by  appellant,  and  the  residue  of  the  decree 
will  be  reversed  upon  the  cross-errors  assigned  by  the  appel- 
lee Rachael  E.  Earl,  each  party  to  pay  one-half  the  costs 
of  this  court,  and  the  cause  will  be  remanded  for  further 
proceedings  not  inconsistent  with  the  views  herein  expressed. 
Eeversed  and  remanded. 


F.  L.  Capps  y.  James  E.  Lord. 

1.  TZomCR— Agents— Persons  Under  Disability.— The  fact  that  a  party 
who  falsely  claims  to  be  working  for  himself  instead  of  for  another, 
is  under  disability  and  legally  incapable  of  transacting  business,  is  suffi- 
cient to  put  persons  upon  inquiry,  which  if  pursued  would  have  exposed 
the  claim  as  a  deception. 
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Replevin. — Appeal  from  the  Circuit  Court  of  Christian  County;  the 
Hon.  Samuel  L.  Dwight,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1899.  Reversed  and  remanded*  Opinion  filed  Febru- 
ary 27,  1900. 

Frank  P.  Drennan,  attorney  for  appellant. 

James  B.  Ricks  and  Charles  A.  Prater,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellant  brought  action  of  replevin  before  a  justice  of 
the  peace  for  two  wagons,  cant-hooks  and  chains,  and  thirtv- 
six  walnut  logs,  and  the  case  having  been  appealed  to  trie 
Circuit  Court  a  trial  by  jury  resulted  in  a  verdict  for  appel- 
lee for  the  logs,  and  judgment  having  been  entered  accord- 
ingly, this  appeal  resulted,  and  we  are  asked  to  reverse  such 
judgment  for  reasons  urged  in  the  argument. 

Appellant  hired  Dills  to  contract  for  the  purchase  of  logs 
for  him,  authorized  him  to  measure  them  and  report  the 
quantity  and  name  of  the  seller  to  him,  after  which  the 
appellant  would  pay  the  vendor  direct  for  the  logs  by  check. 
The  logs  in  controversy  were  so  purchased  of  Jones  and 
paid  for  by  appellant.  Appellant  then  hired  Wilson  to 
haul  them  to  the  station,  the  latter  to  furnish  his  own 
teams,  appellant  furnishing  the  wagons  and  other  necessary 
apparatus.  Wilson  hauled  the  logs  as  employed  to  do  by 
appellant.  During  this  time  Dills  informed  appellee  that 
he,  Dills,  owned  the  teams  and  wagons,  and  that  he  was 
buying  the  logs  for  himself;  that  he  was  a  drunkard  and 
for  such  reason  appellant  was  his  conservator,  and  as  such 
handled  the  money  and  checks.  Because  of  this  informa- 
tion, appellee  gave  Dills  credit  at  his  livery  stable  for  the 
feed  for  the  teams,  and  the  bill  not  having  been  paid,  sued 
out  an  attachment  against  Dills,  and  caused  it  to  be  levied 
upon  the  wagons  and  logs.  Whereupon  appellant  brought 
this  suit. 

It  is  contended  in  support  of  the  verdict  that  Dills  failing 
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to  disclose  his  agency,  by  his  representations  to  appellee, 
appellant  is  estopped  to  deny  that  Dills  owned  the  property. 
We  do  not  think  this  question  arises  upon  the  facts  of  the 
case.  If  Dills'  representations  were  true  he  was  under  dis- 
ability and  legally  incapable  to  transact  business,  and  no 
agency  would  be  involved. 

The  information  to  appellee  that  appellant  was  Dills'  con- 
servator, untrqe  as  it  was,  was  sufficient  to  put  appellee 
upon  inquiry,  which,  if  pursued,  would  have  led  to  the 
truth.  The  verdict  being  against  the  evidence,  the  judg- 
ment of  the  Circuit  Court  will  be  reversed  and  the  cause 
remanded  for  a  new  trial. 


Henry  Myers  v.  Tan  Norman,  Shattuck,  Paxson  &  Co. 

1.  Burden  of  Proof— Replevin  of  Mortgaged  Property. — In  replevin 
of  mortgaged  property  the  burden  is  upon  the  plaintiff  to  show  by  the 
evidence  that  the  property  seized  upon  the  writ  of  replevin  is  covered 
by  the  mortgage. 

Replevin. — Appeal  from  the  Circuit  Court  of  McDonough  County; 
the  Hon.  John  A.  Gray,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1899.  Reversed  and  remanded.  Opinion  filed  Febru- 
ary 27,  1900. 

Switzer  &  Meloan,  attorneys  for  appellant. 
Pontiou8  &  Pontious,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Elmer  Hire  executed,  acknowledged  and  delivered  to 
appellees  a  chattel  mortgage  upon  twenty  head  of  calves 
and  other  cattle  described,  including  twenty-six  cows,  "  with 
their  increase,"  and  during  the  lien  of  such  mortgage  appel- 
lant purchased  of  Hire  twenty-eight  calves,  twenty-two 
from  Hire's  farm  and  six  from  Boyd's  sold  by  Hire,  where- 
upon appellant  brought  this  suit  in  replevin  for  twenty-three 
head  of  calves,  and  recovered   verdict  and   judgment,  to 
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reverse  which  appellant  appeals  to  this  court,  and  alleges 
the  verdict  is  not  supported  by  the  evidence. 

The  burden  of  proofs  was  upon  the  plaintiffs  to  show  by 
the  evidence  that  the  calves  seized  upon  the  writ  of  replevin 
were  covered  by  the  mortgage.  The  property  was  purchased 
by  Hire  of  appellees,  in  Chicago,  and  shipped  to  his  farm 
in  McDonough  county,  and  the  evidence  shows  that  nine- 
teen calves  were  taken  to  the  farm  in  one  place,  and  three 
or  four  crippled  ones  were  also  hauled  out,  and  a  part  of 
them  died,  leaving  not  less  than  seventeen.  Appellant  tes- 
tified seven  head  of  twenty-eight  he  purchased  died,  but 
none  of  these  were  of  the  number  taken  from  Boyd's.  There 
was  no  evidence  that  there  was  increase  of  calves  after  the 
execution  of  the  mortgage,  nor  that  Hire  had  purchased  or 
owned  calves  from  other  sources,  and  so  the  state  of  the 
evidence  in  the  record  leaves  it  wholly  to  presumption  or 
conjecture  whether  more  than  seventeen  of  the  calves  pur- 
chased by  appellant  were  covered  by  the  mortgage,  and  the 
recovery  being  for  twenty-three,  it  is  therefore  apparent 
that  the  rule  of  the  law  above  stated  as  to  the  burden  of 
proof  was  not  fulfilled  as  regards  the  number  of  calves  in 
excess  of  seventeen,  and  for  such  reason  the  judgment  of 
the  Circuit  Court  will  be  reversed  and  the  cause  remanded 
for  a  new  trial.    Reversed  and  remanded. 


Chicago  &  Alton  B.  R.  Co.  t.  H.  A.  Swadener. 

1.  Damages—  When  $30G  is  Excessive.— A  person  attempted  to  ride 
upon  a  freight  train  from  Williamsville  to  Springfield  without  a  ticket; 
the  conductor  told  him  that  he  must  procure  a  ticket  at  Sherman,  an 
intermediate  station,  to  Springfield,  and  also  one  back  to  Williamsville. 
He  left  the  train  at  Sherman;  he  did  not  buy  a  ticket  to  Springfield 
and  refused  to  buy  one  back  to  Williamsville,  after  being  repeatedly 
requested  so  to  do.  As  he  started  up  the  track,  in  a  different  direction, 
the  conductor  halted  him  and  snatched  his  valise  from  him  with  the 
remark,  **  You  are  trying  to  beat  me  out  of  a  fare  from  Williamsville 
to  Sherman  and  you  can't  do  it."  A  verdict  of  $300  was  held  to  be 
grossly  excessive. 
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Action  in  Case,— Assault.  Appeal  from  the  Circuit  Court  of  Sanga- 
mon County;  the  Hon.  James  A.  Creiohton,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1899.  Reversed  and  remanded. 
Opinion  filed  February  27,  1900. 

Patton,  Hamilton  &  Patton,  attorneys  for  appellant. 

James  E.  Dowlino  and  Kobert  H.  Patton,  attorneys  for 
appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

Appellee  recovered  a  judgment  of  $300  against  appel- 
lant in  a  suit  for  damages  for  an  alleged  assault  of  the 
conductor  of  a  freight  train  on  which  appellee  had  taken 
passage. 

From  the  evidence  in  the  record,  it  appears  that  appellee 
desired  to  take  passage  on  appellant's  railroad  from  Will- 
iamsville  to  Springfield.  He  entered  the  caboose  of  a 
freight  train  at  Williams ville  without  a  ticket.  He  claims 
that  he  did  not  procure  a  ticket  because  he  appeared  three 
times  at  the  window  of  the  ticket-office  and  found  no  agent 
there  from  whom  to  buy  a  ticket.  When  he  tendered  cash 
fare  to  the  conductor  he  was  told  by  him  that  he  did  not 
have  a  cash  schedule  and  that  he  (appellee)  should  procure, 
at  the  next  station,  Sherman,  a  ticket  from  Sherman  to 
Springfield,  and  also  one  from  Sherman  to  Williamsville, 
and  he  would  thereby  save  the  extra  charge  of  ten  cents 
imposed  upon  a  passenger  without  a  ticket.  Appellee  took 
back  the  money  handed  to  the  conductor,  and  taking  his 
valise,  left  the  train  at  Sherman.  He  did  not  buy  a  ticket 
to  Springfield,  however,  and  refused  to  buy  one  to  Williams- 
ville, after  being  repeatedly  requested  so  to  do.  When  he 
started  up  the  track,  in  a  different  direction  from  the  depot, 
the  conductor  halted  him  and  snatched  his  valise  from  him 
with  the  remark,  "  You  are  trying  to  beat  me  out  of  a  fare 
from  Williamsville  to  Sherman,  and  you  can't  do  it."  The 
valise  has  never  been  returned  to  appellee. 

The  verdict  of  the  jury  is  not  justified  by  the  evidence. 
The  damages  claimed  in  the  declaration  are  for  the  wrong- 
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ful  taking  of  the  valise  and  the  assault  at  Sherman.  If 
appellee  left  the  train  at  Sherman  with  no  intention  of 
returning,  he  ceased  to  be  a  passenger,  and  appellant  was 
not  liable  for  an  assault  of  the  conductor.  If  his  intention 
was  to  return,  after  buying  a  ticket  to  Springfield,  his  rela- 
tion as  passenger  continued;  but  the  damages  awarded  by 
the  jury  are  grossly  excessive.  If  liable  at  all,  appellant 
is  liable  only  for  the  value  of  the  grip  taken.  Appellee 
testified  that  the  conductor  pushed  him  against  a  truck  and 
injured  him.  He  was  the  only  witness  who  testified  to  any 
such  act  of  violence.  He  is  squarely  contradicted  by  two 
of  his  own  witnesses  and  every  other  witness  testifying  on 
that  point. 

It  is  contended  that  appellee  is  entitled  to  the  damages 
awarded  because  of  the  humiliation  to  which  he  was  sub- 
jected. The  conduct  of  appellee  does  not  impress  us  with 
the  idea  that  he  was  capable  of  a  very  deep  sense  of  humili- 
ation; but  if  he  was  humiliated,  it  was  due  to  his  own  stub- 
bornness rather  than  to  any  fault  of  the  conductor. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Mark  Barr  y.  The  City  of  Paris. 

1.  Verdicts  —  When  Properly  Directed  for  the  Defendant, — 
Although  there  may  be  evidence  to  support  the  plaintiff's  case,  yet 
when  it  is  so  far  insufficient  to  support  a  verdict  in  his  favor  that  the 
same,  if  returned,  must  be  set  aside,  the  court  may  properly  direct  a 
verdict  for  the  defendant 

Action  in  Case.— Appeal  from  the  Circuit  Court  of  Edgar  County;  the 
Hon.  Henry  Van  Seller,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1899.     Affirmed.     Opinion  filed  February  27,  1900. 

Dunda8  &  O'Hair,  attorneys  for  appellant 
J.  E.  Dyas,  attorney  for  appellee. 
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Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  by  appellant  against 
appellee  to  recover  for  the  loss  of  a  horse  alleged  to  have 
been  injured  in  consequence  of  the  negligence  of  appellee 
in  maintaining*  in  its  city  limits  an  improperly  constructed 
sidewalk  at  the  entrance  of  an  alley. 

The  trial  was  by  jury,  and  at  the  close  of  the  evidence 
for  appellant  the  court  directed  a  verdict  for  the  appellee, 
and  after  overruling  a  motion  for  a  new  trial  gave  judg- 
ment accordingly;  to  reverse  which  the  appellant  prose- 
cutes this  appeal,  and  urges  as  grounds  therefor  that  the 
court  improperly  directed  such  verdict. 

■  The  evidence  shows  that  appellant  was  engaged  in  haul- 
ing and  delivering  cord-wood  in  the  city  of  Paris,  and 
in  so  doing  used  an  alley  in  that  city,  which  had  its 
entrance  from  the  principal  street,  opposite  the  public 
square.  Along  the  street  opposite  the  commencement  of 
the  alley  a  sidewalk  has  been  constructed  of  flagstones, 
which  by  use  had  become  worn  somewhat  smooth;  and 
while  appellant  was  attempting  to  cross  this  sidewalk,  with 
a  wagon  heavily  loaded  with  wood,  and  go  into  the  alley 
from  the  street,  by  reason  of  the  crossing  being  somewhat 
inclined,  one  of  his  horses  pulling  the  load  slipped  and  fell, 
and  was  thereby  injured,  from  which  injuries  it  is  said  to 
have  died.  The  appellant  testified  he  knew  the  condition 
of  the  sidewalk  at  this  crossing  and  did  not  consider  it  safe, 
and  the  evidence  clearly  shows,  and  it  is  a  matter  of  com- 
mon knowledge  and  observation,  that  sidewalks  are  con- 
structed along  streets  opposite  the  entrance  to  alleys;  some- 
times these  places  have  aprons  or  inclines  leading  from  the 
street  to  the  sidewalk  and  into  the  mouth  of  the  alleys, 
and  where  they  do  not  have  such  inclines  or  aprons,  and 
the  sidewalks  are  somewhat  higher  than  the  surface  of  the 
street  or  mouth  of  the  alley,  the  crossings  over  the  side- 
walk into  the  alleys  are  oval  shape,  and  to  cross  them  with 
a  team,  the  owners  thereof  assume  the  risk  of  accident 
from  the  team  slipping  when  going  over  them;  especially 
as  in  the  case  at  bar,  where  the  condition  is  known  by  the 


Third  District — November  Term,  1899.    505 

Burke  v.  U.  S.  Express  Co. 

owner  of  the  team  attempting  to  cross,  and  where  the  evi- 
dence shows  the  crossing  is  constructed  as  such  usually  are. 
Therefore  we  think  the  court  properly  directed  the  ver- 
dict for  appellee,  and  will  affirm  the  judgment.  Judgment 
affirmed. 
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Lou  '  Burke,  W.  E.  Burke  and  D.  C.  Miller  v.  U.  8. 
Express  Co. 

1.  Common  Carriers— Liability  in  Respect  to  Live  Stock.—  In  trans- 
porting live  stock,  a  carrier  is  bound  to  furnish  cars  of  sufficient 
strength,  and  skillful  employes,  and  to  exercise  that  degree  of  care  ^114  4554' 
which  the  nature  of  the  property  requires,  but  he  is  not  an  insurer  of 
the  animals  against  injuries  or  death  caused  by  their  nature,  which  can 
not  be  guarded  against  by  foresight  and  vigilance. 

2.  Same—  Transportation  of  Animals.— hx  the  transportation  of  live 
freight,  the  carrier,  in  the  absence  of  negligence,  is  relieved  from  respon- 
sibility for  such  injuries  as  occur  from  or  in  consequence  of  the  vitality 
of  such  freight.  He  does  not  warrant  live  freight  against  the  conse- 
quences of  their  own  vitality. 

3.  Same — How  Relieved  from  Liability.— A  common  carrier  is 
relieved  from  liability  if  he  can  show  that  he  has  provided  all  reason- 
able means  of  transportation,  and  exercised  that  degree  of  care  which 
the  nature  of  the  property  requires. 

4.  Same— How  Far  an  Insurer. — A  common  carrier  is  an  insurer  for 
the  safe  delivery  of  live  stock,  and  as  such  is  answerable  for  every  loss 
which  can  not  be  attributed  to  the  act  of  God,  public  enemies,  or  to  the 
vices  of  the  animals  themselves,  and,  in  the  case  of  loss  resulting  from 
such  causes,  the  burden  is  upon  the  carrier  to  show  his  exemption  from 
liability. 

5.  Same — Duty  upon  Delivery  of  Live  Stock  in  Good  Condition. — 
The  proof  of  delivery  to  the  carrier  of  stock  in  live  and  good  condition, 
and  its  injury  or  death  while  in  the  custody  of  the  carrier,  makes  a 
prima  facie  case  against  the  carrier,  which  may  be  rebutted  by  evidence 
that  it  provided  all  suitable  means  of  transportation,  and  exercised  that 
degree  of  care  which  the  nature  of  the  property  required. 

Action  in  Case.— Loss  of  live  stock  shipped  by  express.  Appeal  from 
the  Circuit  Court  of  McLean  County ;  the  Hon.  Colostin  D.  Myers, 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1899. 
Reversed  and  remanded.     Opinion  filed  February  27,  1900. 

F.  Y.  Hamilton  and  Welty  &  Steeling,  attorneys  for 
appellants. 
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Charles  L.  Capbn,  attorney  for  appellee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Originally  appellants  sued  appellee  in  assumpsit,  and  sub- 
sequently by  leave  of  the  court  changed  the  form  of  action 
to  case  for  the  loss  of  a  Poland  China  hog  shipped  to  be  car- 
ried by  appellee  from  Vermilion,  S.  D.,  to  Bloomington,  111. 
The  trial  was  by  jury,  and  resulted  in  a  verdict  and  judg- 
ment against  appellants,  from  which  they  bring  this  appeal, 
the  error  chiefly  argued  by  which  a  reversal  of  the  judg- 
ment is  sought,  being  that  the  court  refused  proper  instruc- 
tions requested  by  appellants,  and  misdirected  the  jury  in 
its  instructions  given  at  the  request  of  appellee. 

By  stipulation  of  the  parties  in  open  court  the  case  was 
tried  upon  the  two  additional  counts,  in  case,  of  the  declara- 
tion, which  are,  in  substance,  as  follows :  First  count 
alleges  defendant  was,  on  the  16th  of  February,  1896, 
operating  a  certain  line  of  cars,  known  as  express  cars,  from 
Vermilion,  South  Dakota,  to  Bloomington,  Illinois,  for  the 
common  carriage  of  goods  for  hire;  that  the  plaintiffs  on  said 
date, at  Vermilion.  South  Dakota,  delivered  to  the  defendant 
one  Poland  China  boar  (crated),  named  u  King  Price,"  of 
the  value  of  $500,  said  hog  being  then  in  good  condition,  to 
be  safely  and  securely  carried  to  Bloomington,  Illinois,  and 
there  to  be  safely  and  securely  delivered  for  certain  reward; 
that  the  defendant  did  not  safely  and  securely  carry  said 
hog  and  deliver  the  some  in  good,  live  condition  to  the 
plaintiffs,  but  by  the  negligence  of  defendants  permitted  the 
said  boar  to  be  overheated  in  the  car,  and  so  treated  in  its 
transportation  from  Vermilion,  South  Dakota,  to  Bloom- 
ington, Illinois,  that  the  said  boar  died  while  in  the  pos- 
session of  defendant  company. 

Second  additional  count  alleges  defendant  was  possessed 
of  and  operating  an  express  business  as  a  common  carrier, 
between  Vermilion,  South  Dakota,  to  Bloomington,  Illinois, 
and  on  the  16th  day  of  February,  1898,  the  plaintiffs  delivered 
to  the  defendant  and  the  defendant  then  and  there  received  of 
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the  plaintiffs  one  Poland  China  boar  (crated),  named  "King 
Price,"  which  animal  sp  owned  by  the  plaintiffs  was  of  the 
value  of  $500,  to  be  safely  and  securely  carried  by  the  defend- 
ant to  Bloomington,  Illinois;  that  the  defendant  did  not  safely 
and  securely  carry  the  said  Poland  China  boar  to  Blooming- 
ton,  Illinois,  and  deliver  the  same  to  plaintiffs  in  good,  live 
condition,  but  by  the  negligence  of  the  defendant  said  animal 
became  overheated  and  then  was  placed  in  a  cold  draught, 
from  the  effects  of  which  said  boar  died,  and  was  wholly  lost. 

It  appears  by  the  evidence  that  the  hog  was  owned  jointly 
by  appellants,  one-half  interest  by  appellant  Miller,  and  the 
other  half  by  the  Burkes,  and  was  as  contended,  properly 
crated  and  delivered  in  live  and  good  condition  to  appellee 
February  16,  1898,  at  Vermilion,  South  Dakota,  to  be  car- 
ried to  Bloomington,  Illinois.  The  hog  died  en  route  in  an 
express  car  of  appellee,  and  its  carcass  was  delivered  at 
Bloomington,  Illinois,  February  18, 1S98.  In  the  view  we 
have  of  the  case  it  will  not  be  necessary  to  discuss  the  evi- 
dence or  what  it  proves.  It  is  proper  for  us  to  say,  however, 
that  it  was  contended  on  the  trial  and  the  same  is  renewed 
in  this  court,  on  the  part  of  appellants,  that  the  evidence 
tended  to  show  negligence  on  the  part  of  appellee,  in  conse- 
quence of  which  the  hog  died,  and  by  the  appellee  that  the 
animal  died  either  in  consequence  of  improper  crating,  or 
by  its  nature,  or  the  consequence  of  its  own  vitality. 

The  appellants  requested  the  court  to  instruct  the  jury  in 
substance  that  as  a  common  carrier  appellee  was  bound  to 
carry  live  stock  delivered  to  it,  and  deliver  the  same  in  good 
condition  to  the  consignee,  and  on  failure  to  do  so,  is  liable 
for  the  loss  or  damage  to  the  same,  unless  it  proves  such 
loss  was  occasioned  by  the  act  of  God,  the  public  enemy  or 
because  of  vice  inherent  in  the.  animal  itself,  but  the  court 
refused  to  so  instruct  the  jury,  but  did  direct  the  jury  at 
request  of  appellee,  in  effect,  that  the  carrier  was  only 
bound  to  use  ordinary  care,  and  unless  appellants  had 
proved  by  a  preponderance  of  the  evidence  that  the  death 
of  the  hog  was  cfcused  by  want  of  ordinary  care,  the  verdict 
should  be  for  appellee.     We  are  of  the  opinion  the  correct 
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rule  in  respect  to  a  carrier's  liability  in  respect  to  li^e 
stock,  is  stated  in  I.  &  St.  L.  K.  R.  Co.  v.  Jurey,  8  111.  App. 
100,  to  the  effect  that  u  the  carrier  is  bound  to  furnish  cars 
of  sufficient  strength,  skillful  employes,  and  to  exercise  that 
degree  of  care  which  the  nature  of  the  property  requires,  but 
he  is  not  an  insurer  of  animals  against  injuries  or  death 
caused  by  their  nature,  which  could  not  be  guarded  against 
by  foresight  and  vigilance.  In  the  transportation  of  ani- 
mals, in  the  absence  of  negligence,  the  carrier  is  relieved 
from  responsibility  for  such  injuries  as  occur  from  or  in 
consequence  of  the  vitality  of  the  freight.  He  does  not 
warrant  live  freight  against  the  consequences  of  their  own 
vitality.  Hutchinson  on  Carriers,  Sec.  218;  Wharton  on 
Neg.  616.  And  he  is  relieved  from  liability  if  he  can  show 
that  he  has  provided  all  reasonable  means  of  transportation 
and  exercised  that  degree  of  care  which  the  nature  of  the 
property  requires.     Cragin    v.  Railroad  Co.,  51  N.  Y.  61." 

Also,  in  C.  &  O.  Ry.  Co.  v.  Radbourne,  52  111.  App.  203, 
which  was  a  case  for  negligence  in  the  carriage  of  live 
stock,  the  court  held  that  under  a  count  charging  negli- 
gence generally,  in  that  the  defendant  failed  to  carry  the 
horses  safely  according  to  its  duty  as  a  common  carrier,  the 
particular  act  of  negligence  that  produced  the  failure  is 
immaterial;  the  failure  to  carry  safely  is  itself  prima  facie 
a  substantive  and  efficient  cause  of  action;  plaintiff  is  not 
required  to  prove  or  allege  the  particular  circumstances  of 
the  loss  or  injurv;  citing  Great  Western  R.  R.  Co.  v.  Mc- 
Donald, 18  111.  174. 

From  these  decisions,  and  the  authorities  upon  which 
they  are  based,  it  would  seem  that  the  true  rule  applica- 
ble to  such  cases  is,  that  a  common  carrier  is  an  insurer  for 
safe  delivery  of  live  stock,  and  as  such  answerable  for  every 
loss  which  can  not  be  attributed  to  the  act  of  God,  the 
public  enemy,  or  the  nature  or  proper  vices  of  the  animals 
themselves,  and,  as  in  the  case  of  loss  by  the  act  of  God  or 
public  enemy,  the  burden  is  upon  the  carrier  to  show 
exemption  from  liability,  so  also  it  is  in  tbe  case  of  loss  or 
death  resulting  from  the  nature  or  vice  of  the  animal.     In 
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other  words  the  proof  of  delivery  to  the  carrier  of  stock,  in 
live  and  good  condition,  and  its  injury  or  death  while  in 
the  custody  of  the  carrier,  makes  a,  prima  facie  case  against 
it,  which  may  be  rebutted  by  evidence  that  it  provided  all 
suitable  means  of  transportation,  and  exercised  that  degree 
of  care  which  the  nature  of  the  property  required.  Tested 
by  the  authorities  we  have  cited,,  and  which  in  our  opinion 
announce  the  correct  rule,  the  Circuit  Court  erred  in  its 
rulings  upon  the  instruction  in  this  respect. 

In  its  instructions  the  court  also  told  the  jury  that  unless 
the  plaintiffs  proved  by  a  preponderance  of  the  evidence 
that  the  death  of  the  hog  was  caused  bit. the  negligence  of 
the  defendant  in  permitting  it  to  become  overheated,  or  that 
after  permitting  it  to  become  overheated,  the  defendant  then 
placed  it  in  a  cold  draught  in  the  car,  the  plaintiffs  can  not 
recover.  Besides  being  subject  to  the  objections  we  have 
mentioned  to  the  other  instruction,  this  instruction  improp- 
erly limited  the  jury  to  the  fact  of  overheating.  While  it 
is  true  the  first  additional  count  of  the  declaration,  as  well 
as  the  second,  charges  that  the  defendant  permitted  the  boar 
to  become  overheated,  the  first  additional  count  also  in 
effect  charges  that  by  the  negligence  of  the  defendant  it  so 
treated  the  hog  in  its  transportation  that  it  died,  which  in 
legal  effect  is  a  charge  of  negligence  generally.  The  appel- 
lee having  the  exclusive  charge  and  custody  of  the  property 
when  the  loss  occurred,  it  was  for  it  to  show  what  care  it 
took  of  the  animal,  and  after  such  proof  it  remained  for  the 
jury  to  say  whether  the  overheating  was  caused  by  the 
want  of  such  care  as  the  nature  of  the  property  required. 
The  court  also  instructed  the  jury  at  request  of  appellee, 
that  if  they  believed  from  the  evidence  that  the  death  of 
the  hog  was  due,  in  whole  or  in  part,  from  the  manner  of 
its  carriage,  yet  unless  the  defendant  was  bound  in  the  exer- 
cise of  ordinary  care  to  -anticipate  or  foresee  from  such 
manner  some  serious  injury  to  the  hog  from  the  cause  or 
causes  complained  of  in  the  declaration,  it  is  not  liable.  This 
instruction,  like  those  last  mentioned,  limited  the  jury  to 
the  specific  causes  specified  in  the  first  and  second  additional 
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counts  of  the  declaration— overheating — when  as  before 
stated,  if  under  the  general  charge  of  negligence  in  the  first 
additional  count,  it  did  not  appear  the  appellee  used  such 
care  as  the  nature  of  the  property  required,  and  it  was  lost, 
such  loss  would  be  attributed  to  such  want  and  care,  and  it 
would  not  be  necessary  in  such  case  to  show,  or  for  the  appel- 
lee to  have  anticipated,  the  precise  cause  that  occasioned 
death  to  the  hog.  Besides,  this  instruction,  because  of  its 
inapt  expression,  is  subject  to  the  further  vice  of  submit- 
ting to  the  jury  a  question  of  law,  in  that  it  says  to  the 
jury : 

"  Unless  the  defendant  was  bound  in  the  exercise  of  ordi- 
nary care  to  anticipate  or  foresee  from  such  manner  some 
serious  injury  to  tne  hog  from  the  cause  or  causes  com- 
plained of  in  the  declaration,  the  defendant  is  not  liable." 

It  was  doubtless  intended  by  the  instruction  to  tell  the 
jury  that  if  the  defendant  used  ordinary  care,  and  could  not 
thereb}r  anticipate  the  injury,  it  was  not  liable,  and  in  this 
sense  the  instruction  to  that  extent  would  be  accurate;  how- 
ever, the  instruction  does  not  read  so,and  can  not,  we  think, be 
so  construed;  but  the  court  does  tell  the  jury  that  unless  the 
defendant  was  bound  in  the  exercise  of  ordinary  care  to 
anticipate  injury,  it  was  not  liable.  Such  instruction,  where 
there  is  a  close  contest  as  to  what  the  evidence  proves,  as  in 
this  case,  is  misleading. 

One  of  the  points  made  by  counsel  for  appellee  in  support 
of  the  verdict  and  judgment  is: 

"  Where  two  persons  each  own  an  undivided  half  interest 
in  a  chattel,  they  can  not  join  in  the  same  suit  as  co-plaint- 
iffs, and  if  they  do,  they  can  not  recover,  and  the  defend- 
ant can  raise  this  objection  at  any  point  in  the  proceeding, 
or  on  error,  and  under  the  plea  to  the  general  issue." 

And  we  are  cited  to  numerous  authorities  in  support  of 
this  position.  We  have  examined  the  authorities  cited,  and 
are  of  the  opinion  they  did  not  sustain  the  point.  So  far 
as  we  can  see,  each  of  the  authorities  are  in  cases  ex  con- 
tractu^ where  the  question  arose  as  to  the  joint  rights  or 
liabilities  of  the  parties  under  contracts,  and  the  correctness 
of  the  position  in  such  cases  is  familiar  law;  but  we  can  see 
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no  ground  for  its  application  in  an  action  ex  delicto,  like  the 
case  presented,  .where  appellants  are  joint  owners  of  the 
property  alleged  to  have  been  lost.  They  might  of  course, 
we  think,  brina:  separate  actions,  but  if  they  agree,  as  it 
must  be  supposed  they  did,  to  bring  a  joint  action  in  favor 
of  all,  it  is  not  in  the  power  of  appellee  to  rightfully  object 
to  it. 

For  the  errors  in  the  instructions  of  the  court  to  the  jury, 
given  and  refused,  the  judgment  of  the  Circuit  Court  will 
be  reversed  and  the  cause  remanded  for  a  new  trial. 
Reversed  and  remanded. 


87   "  5111 

109      207 


Chicago  &  Alton  R.  R.  Co.  v.  Joshua  H.  Williams. 

1.  Contributory  Negligence— A  Bar  to  a  Recovery  for  Personal 
Injuries.—  For  the  plaintiff  to  recover  for  personal  injuries  in  a  railroad 
accident  it  must  appear  that  he  was  in  the  exercise  of  ordinary  care  at 
the  time  of  the  accident.  Although  the  evidence  may  show  that  the 
defendant  was  guilty  of  negligence,  if  it  appears  that  the  plaintiffs  neg- 
ligence concurred  in  producing  the  injury,  there  can  be  no  recovery. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Logan  County;  the  Hon.  John  H.  Mopfett,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1899.  Reversed.  Opinion 
filed  February  27, 1900. 

Blinn  &  Harris,  attorneys  for  appellant. 
Beach  &  Hodnett,  attorneys  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

This  isan  appaal  from  a  judgment  of  $5,000,  which  appel- 
lee recovered  against  appellant  in  a  suit  for  injuries  caused 
by  a  train  colliding  with  a  wagon  in  which  appellee  was 
attempting  to  cross  appellant's  railroad  track  at  a  street 
crossing  in  Lincoln,  Illinois. 

The  circumstances  under  which  appellee  received  his  inju- 
ries, as  disclosed  by  the  evidence,  are  as  follows :    Pulaski 
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street,  in  the  city  of  Lincoln,  runs  east  and  west  and  inter- 
sects appellant's  right  of  way  at  right  angles.  At  that 
point  appellant  had  three  tracks:  the  main  track  in  the  cen- 
ter, and  one  side  track  on  each  side  of  the  main  track.  The 
crossing  is  a  prominent  one,  and  at  it  appellant  keeps  a 
flagman.  Sangamon  street  runs  parallel  with  the  railroad 
tracks,  north  and  south,  on  the  west  side  of  the  right  of 
way,  and  intersects  Pulaski  street  at  right  angles. 

On  the  day  of  the  accident,  about  three  o'clock  in  the 
afternoon,  appellee,  driving  north  in  a  one-horse  wagon,  on 
Sangamon  street,  turned  east  on  Pulaski  street,  where  there 
was  an  engine,  with  three  box  cars  attached,  standing 
on  the  west  side  track  south  of  and  close  to  Pulaski 
street.  At  the  same  time  there  was  coming  from  the  south 
on  the  main  track,  a  passenger  train.  The  flagman,  seeing 
the  train,  and  that  appellee  was  driving  toward  the  track, 
unfurled  a  red  flag,  and,  rushing  out  into  the  middle  of 
Pulaski  street  by  the  east  side  track,  waved  it  vigorously 
back  and  forth  across  his  body  at  first,  and  then  up  and 
down.  Appellee  was  at  that  time  about  thirty  feet  west 
of  the  west  side  track.  He  at  first  checked  his  horse  and 
then  struck  him,  starting  him  in  a  trot.  A  teamster,  a  few 
feet  behind,  called  out  to  appellee  not  to  cross.  The  flag- 
man  continued  waving  the  flag  and  calling  out  to  him  to 
keep  back.  At  the  same  time  another  man,  who  was  stand- 
ing close  to  the  flagman,  motioned  with  both  hands  to 
appellee  not  to  cross,  and  called  out  several  times  for  him 
to  stay  back.  The  engine  on  the  wfest  side  track  was  mak- 
ing considerable  noise,  and  appellant  testified  that  he  did 
not  hear  the  call  to  keep  back,  nor  the  warning  of  the  team- 
ster behind  him.  He  continued  urging  his  horse  over  the 
crossing  in  the  face  of  the  signals  of  the  flagman.  After 
the  horse  had  cleared  the  main  track,  the  engine  of  the  pas- 
senger train  caught  the  wagon,  appellee  was  thrown  out, 
and  sustained  thereby  serious  and  permanent  injuries. 

The  seemingly  reckless  conduct  of  appellee  can  be  ac- 
counted for  only  upon  one  or  the  other  of  the  following  the- 
ories :  that  he  thought  he  could  clear  the  crossing  before  the 
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passenger  train  reached  there,  or  that  he  understood  the  flag- 
man's signal  as  being  a  warning  against  the  freight  engine 
standing  on  the  west  side  track,  or  that  he  understood  the 
signals  of  the  flagman  to  be  for  him  to  come  on  instead  of 
to  keep  back. 

If  he  knew  the  passenger  train  was  coming  and  under- 
took to  cross  over  the  tracks  under  the  belief  that  he  could 
do  so  before  the  train  reached  that  point,  his  injuries  are 
attributable  to  his  own  recklessness,  and  for  them  there  is 
no  right  of  recovery,  of  course. 

If  he  knew  nothing  of  the  coming  of  the  passenger  train 
and  mistook  the  signals  of  the  flagman  for  signals  to  keep 
him  back  from  the  freight  engine,  the  unfortunate  conse- 
quences of  his  mistake  should  be  borne  by  him  and  not  by 
appellant.  It  was  his  duty  to  heed  the  signals  and  obey 
them,  no  matter  how  needless  he  may  have  regarded  them. 
It  is  in  evidence  that  upon  a  former  trial  of  the  case  appel- 
lee testified  that  he  understood  the  flagman's  signals  to  be 
on  account  of  the  freight  engine. 

In  his  testimony  upon  the  trial  that  we  are  now  review- 
ing, he  stated  that  he  understood  the  signals  of  the  flagman 
as  signals  for  him  to  come  on.  If  they  were  sot,  but,  upon 
the  contrary,  were  signals  to  keep  back,  appellant  should 
not  be  held  liable  for  the  consequences  of  his  misunder- 
standing them.  There  is  no  dispute  about  the  signals  that 
were  given.  They  were  given  by  an  unfurled  red  flag  in 
the  hands  of  the  flagman,  at  first  by  a  horizontal  motion 
and  then  vigorously  by  a  perpendicular  motion.  The  flag- 
man testified  that  they  were  the  signals  used  to  warn  people 
approaching  a  crossing  to  keep  back.  He  further  testified 
that  the  signal  to  parties  to  pass  over  a  crossing  is  made 
with  the  flag  staff  and  the  flag  rolled  up  and  over  it 

It  is  a  matter  of  common  knowledge  in  the  railroad  busi- 
ness that  the  display  of  a  red  flag  is  a  signal  of  danger,  and 
when  made  by  a  flagman,  waving  it  unfurled  at  a  street 
crossing,  that  moving  cars  are  approaching.  When  appellee 
saw  the  flagman  waving  a  red  flag  as  vigorously  as  the 
evidence  shows  was  done  in  this  case,  common  prudence 
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would  seem  to  dictate  that  he  remain  in  a  place  of  safety 
until  he  should  understand  what  it  all  meant. 

There  is  a  conflict  in  the  testimony  as  to  the  speed  of  the 
train  and  as  to  whether  the  bell  was  rung  or  the  whistle 
sounded  as  required  by  the  statute.  In  the  view  which  we 
take  of  the  case,  it  is  not  necessary  to  discuss  that  conflict. 
It  is  a  firmly  established  doctrine  that  for  the  plaintiff  to 
recover  in  this  kind  of  a  case,  it  must  appeaf  that  he 
was  in  the  exercise  of  ordinary  care  at  the  time  of  the 
injury.  Although  the  evidence  may  show  that  the  defend- 
ant was  guilty  of  negligence,  if  it  appear  that  the  plaint- 
iff's negligence  concurred  in  producing  the  injury,  there 
can  be  no  recovery.  The  Calumet  Iron  and  Steel  Com- 
pany v.  Martin,  115  111.  358;  L.  S.  &  M.  Ry.  Co.  v.  Hessions, 
150  111.  546;  N.  C.  S.  R.  R.  Co.  v.  Eldridge,  151  111.  542; 
Chicago  City  Ry.  Co.  v.  Dinsmore,  162  111.  658. 

We  feel  that  appellee  was  not  in  the  exercise  of  that  care 
which  the  law  imposes,  and  that  the  judgment  should  be 
reversed  but  the  cause  not  remanded.    Judgment  reversed. 

Finding  of  Facts  to  be  incorporated  in  the  judgment : 
We  find  that  at  the  time  the  plaintiff  below  received  the 
injuries  complained  of,  he  was  not  in  the  exercise  of  ordi- 
nary care  for  his  own  safety,  that  his  own  negligence  mate- 
rially concurred  in  causing  his  injuries,  and  that  he  has  no 
cause  of  action  against  the  defendant  below. 


Pulaski  Mutual  Fire  Ins.  Co.  v.  Dawson  &  Boatman. 

•j  « *  <-  *  ■ 

1.  Insurance— Payment  of  'Premium  to  Agents,— A.  payment  of  a 
premium  to  an  agent  is  a  sufficient  payment  to  the  company,  under  a 
policy  providing  that  if  the  payment  is  not  made  into  the  home  office 
within  thirty  days  after  the  date  of  the  policy  it  shall  be  void  and  of  no 
effect. 

Appeal  from  the  Circuit  Court  of  Edgar  County:  the  Hon.  Hekry 
Van  Sbllar,  Judge,  presiding.  Heard  in  this  court  at  the  November 
term,  1899.     Affirmed.    Opinion  filed  February  27,  1900. 
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David,  Smulski  &  McGaffey,  attorneys  for  appellant. 

Van  Sellar  &  Shepherd,  attorneys  for  appellees. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  by  appellees  against 
appellant  upon  a  policy  of  insurance.  The  case  was  tried 
in  the  Circuit  Court  of  Edgar  County  by  the  court,  the  par- 
ties having  waived  a  jury.  The  court  found  for  appellees 
and  gave  judgment  in  their  favor  for  $500,  to  reverse  which 
this  appeal  is  prosecuted. 

By  the  terms  of  the  policy  sued  upon,  appellant,  in  con- 
sideration of  the  stipulations  therein  contained,  and  of 
$12.50  premium,  insured  the  appellees  from  June  30,  1898, 
to  June  30,  1899,  against  all  loss  or  damages  by  fire  to  an 
amount  not  to  exceed  $500,  to  their  certain  barn  and  the 
contents  thereof,  situated  in  Paris,  Illinois. 

The  policy,  among  other  things,  provided  that  the  pre- 
mium must  be  paid  when  the  policy  is  delivered,  and  if  not 
paid  then,  nor  into  the  home  office  within  thirty  days  after 
the  date  thereof,  it  should  be  void  and  of  no  effect.  The 
policy  was  procured  by  appellees  from  one  Shepherd,  who 
lived  at  Paris,  Illinois,  and  represented  five  insurance 
companies  (appellant  not  being  one  of  them)  as  their  regular 
agent  at  that  place.  Appellees  also  lived  at  Paris,  and 
were  in  the  habit  of  procuring  insurance  on  their  property 
there  from  Shepherd.  In  the  latter  part  of  June,  1898, 
appellees  applied  to  Shepherd  to  insure  their  barn  and  con- 
tents for  $500  for  one  year,  and  in  pursuance  of  that  request 
he  procured  the  policy  in  question,  delivering  same  to  them 
in  the  fore  part  of  July,  1898.  On  July  30, 1898,  appellees 
paid  Shepherd  the  premium  called  for  by  the  policy,  and 
supposed  the  policy  insured  their  property  for  the  time 
specified  therein. 

On  November  19,  1898,  the  barn  and  contents  were 
destroyed  by  fire.  At  no  time  before  the  property  was 
burned,  did  appellant  inform  appellees  that  the  premium 
had  not  been  received  at  the  home  office,  or  that  the  policy 
had  been  canceled  for  any  cause. 
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The  evidence  shows  that  Shepherd,  soon  after  he  received 
the  premium,  sent  it,  less  his  commission,  to  a  firm  of  insur- 
ance agents  in  Chicago,  from  whom  he  received  the  policy. 
Those  agents  procured  this  policy  from  one  Brown,  who 
was  the  general  agent  of  appellant.  The  insurance  agents 
in  Chicago  had  a  running  account  with  Brown,  and  it  is  not 
clear  from  the  evidence  whether  Brown  in  fact  accounted 
with  appellant  for  the  premium  on  the  policy  in  question 
or  not.  Appellant,  knowing  this  fact,  failed  to  offer  any 
evidence  whatsoever,  but  submitted  the  case  on  appellees' 
evidence  and  a  stipulation  that  in  case  the  appellant  is 
liable  to  appellees  upon  the  policy,  then  the  amount  of  the 
recovery  thereon  shall  be  for  $500. 

Appellant's  principal  contention  in  this  court  is  that  there 
is  not  sufficient  evidence  in  this  record  to  warrant  the  find- 
ing made  by  the  Circuit  Court  in  favor  of  appellees;  and  for 
that  reason  the  judgment  of  the  Circuit  Court  ought  to  be 
reversed. 

We  think  the  evidence  shows  that  Shepherd  was  the 
agent  of  appellant  and  not  of  appellees,  and  that  when 
appellant  suffered  its  policy  to  be  sent  to  Shepherd,  a  regu- 
lar insurance  agent,  to  be  delivered  to  appellees,  it  thereby 
authorized  him  to  receive  the  premium  therefor,  and  is 
bound  by  the  payment  thereof  to  him.  Shepherd  was  not 
an  insurance  broker,  but  a  regular  insurance  agent;  hence 
the  authorities  cited  by  counsel  for  appellant,  which  hold 
that  an  insurance  broker,  when  he  procures  insurance,  is 
the  agent  of  the  insured,  do  not  apply  to  the  facts  in  this 
case.  Had  appellant  desired  to  hold  appellees  to  the  strict 
terms  of  the  policy  in  requiring  the  premiums  to  be  actually 
received  at  its  home  office,  in  order  to  make  the  policy 
effective,  then  common  justice  and  fairness  requires  it  to 
notify  appellees  at  the  expiration  of  thirty  days  after  the 
date  of  the  policy,  thatf  such  premium  had  not  been  so 
received,  and  the  policy  had  been  canceled  on  that  account; 
and  not  having  done  so,  appellant  thereby  waived  it.  Find- 
ing no  reversible  error  in  this  record,  we  affirm  the  judg- 
ment appealed  from  in  this  case.    Judgment  affirmed. 
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Margaret  F.  Tipton  v.  Henry  Schuler  and  Amos  Rut- 
ledge. 

1.  Dram-shop  Act— Evidence  in  Actions  Under.— To  entitle  a  wife 
as  plaintiff  to  recover  under  the  dram-shop  act,  it  is  not  necessary  that 
the  proofs  show  that  the  intoxication  of  her  husband  at  the  time  of 
receiving  the  injury  was  such  that  his  judgment,  memory  and  reason- 
ing were  so  impaired  that  he  did  not  know  the  natural  and  reasonable 
consequences  of  his  own  acts. 

2.  Same— Degree  of  Intoxication  Necessary.— The  degree  of  intoxi- 
cation necessary  for  a  recovery  under  the  dram-shop  act  is  essentially  a 
question  of  fact;  and  an  instruction  which  attempts  to  settle  the  state 
of  intoxication  necessary  in  order  to  fix  the  liability  of  the  defendant  is 
clearly  foreign  to  the  province  of  the  judge  presiding,  and  reversible 
error. 

8.  Appellate  Court  Practice— Review  of  Instructions.— Where 
the  sole  question  for  review  relates  to  the  instructions,  it  is  necessary 
for  the  bill  of  exceptions  to  recite  only  that  the  evidence  tended  to  prove 
the  issues  and  was  conflicting.  The  presumption  can  not  be  indulged 
that  a  judgment  is  right  notwithstanding  an  erroneous  instruction. 

Action  In  Case,  under  the  dram-shop  act  Error  to  the  Circuit  Court 
of  McLean  County;  the  Hon.  Colostin  D.  Mters,  Judge,  presid- 
ing. Heard  in  this  court  at  the  November  term,  1899.  Reversed  and 
remanded.    Opinion  filed  February  27,  1900. 

J.  E.  Pollock  and  Mayne  Pollock,  attorneys  for  plaint- 
iff in  error. 

Owen  &  Owen  and  Welty  &  Sterling,  attorneys  for 
defendants  in  error. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  brought  suit  under  the  dramshop  act 
against  Henry  Schuler,  a  saloon  keeper,  and  Amos  Rut- 
ledge,  the  owner  of  the  building  in  which  the  saloon  was 
kept,  to  recover  for  injuries  to  her  means  of  support  occa- 
sioned by  the  selling  to  her  husband  of  liquor,  whereby  he 
became  intoxicated  and  sat  down  upon  the  railroad  track 
of  the  C,  C,  C.  &  St.  L.  R.  R.  Co.,  where  he  was  injured 
by  being  struck  by  a  passing  train.  There  was  a  trial  by 
jury  resulting  in  a  finding  and  judgment  in  favor  of  the 
defendants. 
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The  only  ground  upon  which  a  reversal  is  asked,  is  the 
error  of  the  court  in  giving  to  the  jury  the  following  in- 
struction : 

1.  "  The  court  instructs  the  jury  that  it  is  not  every 
degree  of  intoxication  in  a  case  of  this  kind  that  entitles 
the  plaintiff  to  recover,  but  the  intoxication  must  be  to 
such  an  extent  that  her  husband  was  so  under  the  influence 
of  intoxicating  liquor  that  his  judgment,  memory  and 
reasoning  was  impaired  to  such  an  extent  that  he  did  not 
know  the  natural  and  reasonable  consequences  of  his  own 
act,  and  the  jury  must  believe  from  the  evidence  that  the 
injury  was  the  result  of  the  intoxication  before  they  can 
find  a  verdict  for  the  plaintiff." 

This  instruction  is  clearly  bad.  To  entitle  the  plaintiff 
to  recover,  it  was  not  necessary  that  the  proof  show  that 
the  intoxication  of  her  husband  at  the  time  of  receiving 
the  injury  was  such  that  his  judgment,  memory  and  reason- 
ing was  so  impaired  that  he  did  not  know  the  natural  and 
reasonable  consequences  of  his  own  acts.  The  degree  of 
intoxication  necessary  for  recovery  is  essentially  a  question 
of  fact;  and  an  instruction  which  attempts  to  settle  or  com- 
prehend the  state  of  intoxication  necessary  in  order  to  fix  the 
liability  of  the  defendant  is  clearly  foreign  to  the  province  of 
the  judge  presiding.  It  is  well  known  that  the  effect  of  alco- 
hol upon  the  mental  and  physical  energies  of  a  number  of 
persons  is  not  proportionate,  but  may  be  widely  different. 
It  deadens  the  judgment,  memory  and  reasoning  of  some 
whose  powers  of  locomotion  areapparently  unimpaired,  while 
it  inspires  the  mental  faculties  of  others,  yet  leaves  them 
helpless  physically.  In  either  case,  or  any  case,  the  degree 
or  nature  of  intoxication  is  immaterial  if  it  is  clear  that 
the  intoxication  directly  caused  the  injury  complained  of. 
In  the  case  under  review,  the  plaintiff's  husband  may  have 
been  in  possession  of  judgment,  memory  and  reasoning, 
cognizant  of  the  consequences  of  his  acts,  knowing  the 
danger  of  placing  himself  upon  the  track,  and  yet  have 
been  in  that  state  of  drunken  recklessness  or  benumbed 
physical  condition  as  to  allow  an  impulse  to  place  himself 
upon  the  track  to  overcome  bis  natural  prudence.  This  is 
very  similar  to  some  cases  of  freezing  to  death  where  the 
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person  may  well  know  that  his  only  hope  of  safety  lies  in 
steadily  walking,  and  that  to  sit  or  lie  down  means  certain 
death,  and  still  be  so  under  the  influence  of  the  cold  that 
he  prefers  death  to  the  effort  of  moving  on.  In  Smith  v. 
The  People,  141  111.  452,  the  Supreme  Court  says: 

"  But  even  if  there  was  intoxication  in  part  or  partial 
intoxication,  yet  if  such  intoxication  was  sufficient  to  have 
caused  the  death  of  the  deceased  we  are  unable  to  see  why 
the  case  is  not  within  the  purview  of  the  statute." 

The  bill  of  exceptions  does  not  recite  any  of  the  evi- 
dence heard  upon  the  trial,  but  merely  states  that  the 
plaintiff  gave  in  evidence,  upon  her  behalf,  testimony  that 
tended  to  prove  the  issues  in  her  favor,  and  that  defendants 
gave  in  evidence,  on  their  behalf,  testimony  that  tended  to 
prove  the  issues  in  their  behalf;  that  is,  that  the  evidence 
in  the  case  was  conflicting.  It  is  insisted  it  was  the  duty 
of  the  plaintiff  in  error  to  bring  in  the  record  of  all  evidence 
heard,  so  as  to  enable  the  court  to  determine  whether  the 
instruction  complained  of  worked  substantial  harm  to  her. 
The  answer  to  that  contention  is  furnished  bjr  our  Supreme 
Court  in  the  following  cases  :  Nason  v.  Letz,  73  111.  371; 
Schmidt  v.  C.  &  N.  W.  R.  R.  Co.  et  al.,  83  111.  405;  I.  C.  R. 
R.  Co.  v.  O'Keefe,  154  111.  508. 

The  rule  announced  in  those  cases  is  that  where  the  sole 
question  for  review  relates  to  the  instructions,  it  is  only 
necessary  for  the  bill  of  exceptions  to  recite  that  the  evi- 
dence tended  to  prove  the  issues  and  was  conflicting.  The 
presumption  can  not  be  indulged  that  a  judgment  is  right 
notwithstanding  an  erroneous  instruction.  The  presump- 
tion is  rather  that  the  erroneous  instruction  has  worked 
harm  to  the  unsuccessful  party.  If,  as  a  matter  of  fact,  the 
erroneous  instruction  complained  of  was  not  harmful  by 
reason  of  matters  appearing  in  proof,  the  appellee  or  the 
defendant  in  error  should  have  insisted  upon  the  bill  of 
exceptions  reciting  the  evidence  before  it  was  signed. 

For  the  error  of  the  court  in  giving  to  the  jury  the 
instruction  quoted,  the  judgment  will  be  reversed  and 
cause  remanded. 
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Tillage  of  Dalton  City  t.  J.  N.  Loving. 

1.  Practice — Abatement — Local  Actions.— Section  2  of  the  practice 
act,  providing  that  it  shall  not  be  lawful  for  any  plaintiff  to  sue  any 
defendant  out  of  the  county  where  the  latter  resides,  or  may  be  found, 
except  in  local  actions,  confers  a  privilege  upon  the  party  sued,  which  he 
will  be  presumed  to  have  waived  unless  he  insists  upon  it  by  notice  or 
plea  in  abatement. 

2.  Verdicts— Conclusive  upon  Questions  of  Fact.— Where  the  evi- 
dence is  conflicting  upon  the  issues  of  fact,  the  Appellate  Court  will 
accept  the  verdict  of  the  jury,  with  the  approval  of  the  trial  judge  who 
heard  and  saw  the  witnesses,  as  decisive  of  these  questions. 

Action  in  Case.— Overflow  of  land  by  water.  Appeal  from  the  Cir- 
cuit Court  of  Moultrie  County;  the  Hon.  William  6.  Cochran,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1899.  Affirmed. 
Opinion  filed  February  27,  1900. 

Harbaugh  &  Whitaker,  attorneys  for  appellant. 
E.  J.  Miller,  attorney  for  appellee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellee  brought  this  suit  against  appellant  before  a  jus- 
tice of  the  peace,  claiming  damages  to  his  house  and  prem- 
ises in  consequence  of  the  backing  of  water  thereon,  caused, 
as  he  alleges,  by  the  negligent  construction  by  appellant  of 
a  grade  along  the  public  highway  adjacent  to  the  premises. 
The  case  was  appealed  by  appellant  here  to  the  Circuit 
Court,  where  a  trial  by  jury  resulted  in  a  verdict  and  judg- 
ment against  appellant  for  $25,  to  reverse  which  it  prose- 
cutes this  further  appeal. 

The  highway  or  street  upon  which  the  grade  alleged  to 
have  caused  the  damages  to  appellee  was  constructed,  lies 
between  the  counties  of  Macon  and  Moultrie,  the  center 
thereof  being  the  county  line.  The  village  of  Dalton  City 
lies  east  of  the  county  line,  wholly  in  Moultrie  county,  and 
the  premises  of  appellant  lie  west  of  the  county  line,  wholly 
in  Macon  county. 
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It  is  first  insisted  as  a  ground  for  reversing  the  judgment 
of  the  trial  court,  that  the  action  is  local  and  therefore 
could  not  be  maintained  in  Moultrie  county.  Section  2  of 
the  practice  act  provides  that  it  shall  not  be  lawful  for  any 
plaintiff  to  sue  any  defendant  out  of  the  county  where  the 
latter  resides,  or  may  be  found.  Except  in  local  actions, 
and  except  in  every  species  of  personal  actions  in  law,  where 
there  is  more  than  one  defendant,  the  plaintiff,  commencing 
his  action  where  either  of  them  resides,  may  have  his  writ 
or  writs  issued  directed  to  any  county  or  counties  where 
the  other  defendants  or  either  of  them  may  be  found.  The 
earlier  decisions  of  the  Supreme  Court  by  which  the  pro- 
visions of  this  statute  were  construed  to  be  jurisdictional, 
affecting  the  authority  of  the  court  in  respect  to  the  county 
in  which  a  defendant  might  be  sued,  have  been  for  a  long 
time  modified,  and  since  that  time  it  has  been  uniformly 
held  that  the  statute  confers  a  privilege  upon  the  party 
sued,  which  he  will  be  presumed  to  have  waived  unless  he 
insists  upon  it  by  notice  or  plea  in  abatement;  and  the 
authorities  are  so  numerous  and  familiar  upon  this  point  as 
to  supersede  the  necessity  of  citing  them.  Conceding,  then, 
for  the  purposes  of  this  point  that  the  present  is  a  local 
action,  we  can  perceive  no  reason  why  it  should  not  be  con- 
trolled by  the  principle  of  the  decisions  to  which  we  have 
alluded,  and  being  so  controlled,  we  think  appellant  waived 
the  question  of  the  cause  being  a  local  action,  by  failing,  as 
it  did,  to  raise  the  question  in  the  justice  and  the  trial 
courts  by  an  appropriate  motion.  Had  it  sought  advantage 
in  this  manner  and  the  ruling  of  the  trial  court  had  been 
adverse  to  it,  such  question  might  then  have  properly  arisen 
in  this  court  for  decision.  In  the  condition  we  find  the 
record  we  decline  to  further  consider  this  point.    , 

It  is  next  insisted  the  verdict  is  not  supported  by  the  evi- 
dence, and  that  the  damage  to  appellee's  premises  was 
caused  by  his  own  wrongful  act  whereby  he  caused  the 
water  to  flow  out  of  its  natural  course,  and  so  it  backed 
upon  his  premises  and  into  the  basement  of  the  house.  It 
was  contended  on  the  trial  that  appellant  erected  a  grade 
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along  the  public  highway  and  failed  to  construct  through 
it  a  sufficient  passage  for  the  water  to  flow,  and  thereby 
water  was  backed  upon  the  premises,  and  this,  with  the 
contention  that  appellee  had  also  contributed  to  his  own 
injury,  formed  the  leading  issues  of  fact  submitted  to  the 
jury.  The  evidence  was  conflicting  upon  these  issues  and 
we  feel  compelled  to  accept  the  verdict  of  the  jury,  with  the 
approval  of  the  trial  judge  who  heard  and  saw  the  wit- 
nesses, as  decisive  of  these  questions.  Complaint  is  made 
of  instructions  given  and  refused,  but  upon  examination  wo 
find  the  action  of  the  court  in  this  respect  to  be  in  harmony 
with  our  own  views. 

Finding  no  error  in  the  record  and  proceedings  of  the 
Circuit  Court,  its  judgment  will  be  affirmed. 


A.  R.  Shue  and  A.  D.  Webb  v.  Lina  Ingle. 

1.  Replevin— Burden  of  Proof.— The  burden  of  proof  is  upon  the 
defendant  in  replevin,  who  pleads  that  he  took  the  property  as  an  officer 
under  an  execution,  to  support  the  execution  by  proof  of  a  valid  judg- 
ment existing  at  the  time  the  execution  issued. 

2.  Liens— Of  Stable-keeper—  What  is  Not  a  Waiver.  —The  keeper  of  a 
stable  left  her  son  in  charge,  when  an  officer  came  with  an  execution 
to  levy  upon  some  property  which  had  been  left  at  the  stable  for  feeding 
and  care.  The  son,  who  was  attending  to  the  business  of  the  stable, 
informed  the  officer  that  he  had  a  better  claim  upon  the  property,  and 
declined  to  surrender  it.  The  officer  returned  to  the  stable  later,  and  in 
the  absence  of  the  keeper  or  her  son,  and  without  their  knowledge  or 
consent,  seized  and  took  away  the  property  (a  horse,  buggy  and  harness). 
Held,  that  the  keeper  of  the  stable  had  not  waived  her  lien  upon  the 
property. 

Replevin.— Error  to  the  Circuit  Court  of  DeWitt  County;  the  Hon. 
William  G.  Cochran,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1899.     Affirmed.     Opinion  filed  February  27,  1900. 

George  K.  Ingham,  attorney  for  plaintiffs  in  error. 
Herrick  &  Herrick,  attorneys  for  defendant  in  error. 
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Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

This  was  an  action  of  replevin  against  appellants  for 
horse,  buggy  and  harness.  A  jury  was  waived,  and  the 
trial  resulted  in  a  finding  and  judgment  for  the  defendant 
in  error,  to  reverse  which  this  writ  of  error  is  prosecuted. 

Defendant  in  error  was  the  keeper  of  a  livery  and  feed 
stable  at  Farmer  City,  and  had  the  possession  of  the  prop- 
erty for  feeding  and  care  as  the  property  of  H.  C.  Little- 
john.  Plaintiffs  in  error,  sheriff  and  deputy,  had  execu- 
tion in  favor  of  Arbogust  against  Littlejohn,  and  sought  to 
levy  the  same  upon  the  property,  when  the  son  of  the 
defendant  in  error,  who  was  attending  to  the  business  of 
the  stable,  informed  the  sheriff  that  he  had  a  better  claim 
upon  the  property,  and  declined  to  surrender  it,  although 
there  is  controversy  as  to  what  he  did  say  or  the  nature  of 
the  claim  asserted,  it  being  contended  by  plaintiffs  in  error 
that  he  asserted  ownership  and  thereby  waived  the  right 
of  defendant  in  error  to  a  lien  as  stable  keeper.  Plaintiff 
in  error  later  returned  to  the  stable  and  in  the  absence  of 
defendant  in  error,  and  of  her  son,  and  without  their  knowl- 
edge or  consent,  seized  and  took  the  property  away.  Soon 
after  this  defendant  in  error,  in  writing,  demanded  the 
return  of  the  property  to  her,  stating  the  nature  and  amount 
of  her  claim  and  lien,  which  is  not  disputed,  and  on  refusal 
to  surrender,  she  paid  Rittenhouse,  the  care  taker  of  the 
sheriff,  $3.50,  that  being  his  charges,  and  then  caused  the 
same  to  be  seized  upon  the  writ  of  replevin  issued  herein. 
On  the  trial  it  appeared  no  judgment  had  been  entered  in 
the  case  of  Arbogust  v.  Littlejohn,  in  which  the  execution 
had  been  issued,  although  during  a  trial  a  judgment  was 
ordered  nunc  pro  tunc  as  of  the  previous  term. 

We  do  not  think  from  aught  that  appears  in  evidence, 
that  the  defendant  in  error  waived  her  claim  and  lien  against 
the  property.  It  will  not  be  presumed  in  the  absence  of 
proof,  the  son,  who  was  in  charge  of  the  stable,  possessed 
special  authority  to  waive  the  rights  of  the  principal.  The 
evidence  proves  no  more  than  that  he  was  attending  to  the 
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ordinary  duties  appertaining  to  the  business,  and  it  is  unrea- 
sonable to  infer  that  he  was  authorized  to  give  away  the 
property  or  to  surrender  valuable  rights  without  considera- 
tion. Besides,  the  most  that  can  be  justly  concluded  from  the 
evidence  is  that  the  son  was  insisting  upon  a  claim  or  right 
to  the  property,  and  while  the  specific  nature  of  the  claim 
was  not  then  disclosed,  it  was  later  done  by  the  principal 
herself.  Moreover,  the  nature  of  the  business  in  which 
defendant  was  engaged,  which  was  open  to  observation,  and 
the  possession  by  her  of  the  property,  was  sufficient  notice 
to  put  plaintiffs  in  error  upon  inquiry  of  the  defendant  her- 
self, whose  rights  were  to  be  affected  by  the  levy  of  the 
execution  before  they  deprived  her  of  its  possession,  and  not 
having  afforded  her  such  opportunity  to  make  the  nature 
and  amount  of  her  lien  known  to  them  before  they  seized 
and  carried  the  property  away,  they  are  in  no  position  to 
insist,  as  they  now  do,  that  such  lien  was  waived. 

The  claim  to  the  property  being  by  a  person  not  a  party 
to  the  suit  in  which  the  execution  issued,  it  was  for  plaint- 
iffs in  error  to  support  the  execution  by  proof  of  a  valid 
judgment  existing  at  the  time  the  execution  issued.  John- 
son v.  Hollo  way,  82  111.  334.  The  evidence  shows  there 
was  no  judgment  at  that  time,  therefore  the  execution  con- 
ferred no  authority  upon  plaintiffs  in  error  to  deprive 
defendant  in  error  of  the  possession  of  the  property. 
Knights  v.  Martin,  155  111.  486,  and  cases  cited. 

Finding  no  error  in  the  record  and  proceedings  of  the 
Circuit  Court,  its  judgment. will  be  affirmed. 


St.  Louis,  P.  &  N.  R.  Go.  t.  Daniel  J.  Cronin. 

1.  Ordinary  Care— Railroads  in  Course  of  Construction. — In  an 
action  for  personal  injuries  received  by  a  switchman  while  in  the  employ 
of  a  railroad  in  the  course  of  construction,  an  instruction  that  if  the 
road  at  the  point  where  the  injury  occurred,  was,  at  such  time,  at  that 
period  of  construction  usual  and  customary  in  roads  under  good 
management,  the  plaintiff  could  not  recover  is  proper,  and  its  refusal 
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where  the  point  is  not  sufficiently  covered  by  other  instructions  is  revers- 
ible error. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Sangamon  County;  the  Hon.  Jambs  A.  Creighton,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1899.  Reversed  and  remanded. 
Opinion  filed  February  27,  1900. 

Conkling  &  Grout,  attorneys  for  appellant. 

Patton.  Hamilton  &  Patton,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of  the 
court. 

Appellee  sued  appellant  in  an  action  on  the  case  for  neg- 
ligence in  failing  to  keep  its  switch  track  filled  between  the 
ties,  whereby  appellee,  in  the  ordinary  discharge  of  the 
duties  of  his  employment  as  brakeman  and  switchman, 
while  coupling  cars,  stepped  between  the  ties,  in  conse- 
quence of  which  his  arm  was  passed  between  the  dead-woods 
about  the  couplings  of  the  cars  and  was  so  badly  injured 
that  it  required  amputation  and  was  thereby  lost  to  him. 
A  trial  by  jury  resulted  in  a  verdict  and  judgment  against 
appellant  for  $5,000,  to  reverse  which  it  appeals,  and  for 
error  urges  that  the  verdict  is  against  the  evidence  and  that 
the  court  refused  to  properly  instruct  the  jury. 

It  appears  that  appellee  at  the  time  he  received  his  injury 
was  engaged  in  the  service  of  appellant  as  brakeman  and 
switchman  upon  a  freight  and  construction  train  between 
Springfield  and  Pekin,  and  north  of  the  latter  place  as  far 
as  the  road  then  extended.  The  railroad  was  not  at  this 
time  in  operation  except  for  local  freight  between  the  points 
above  mentioned,  but  was  in  progress  of  construction  only. 
The  track  in  the  latter  part  of  January  had  been  laid 
between  two  and  three  miles  north  of  Pekin,  and  at  this 
point  an  extra  or  switch  track  had  been  laid  for  the  pur- 
pose of  unloading  steel  for  further  track  construction 
beyond,  and  the  use  of  the  cars  from  Pekin  to  this  switch 
track  was  for  such  purposes.  The  spaces  between  the  ties 
upon  which  the  switch  track  was  laid,  were  not  filled  or 
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leveled  with  the  top  of  the  ties,  and  for  such  reason,  it  is 
alleged,  the  use  of  the  switch  in  that  condition  was  danger- 
ous to  appellee  while  engaged  in  his  ordinary  duties  of 
coupling  cars,  and  in  this  respect  it  is  argued  appellant  was 
guilty  of  negligence.  Ordinarily,  or  when  a  railroad  is  in 
operation,  it  is  not  contended  that  a  switch  track  in  such 
condition  would  not  be  a  fault  of  the  master,  but  the  insist- 
ence here  is  that  the  road  at  this  point,  being  merely  in  an 
incomplete  condition  of  construction,  and  such  fact  being 
known  to  appellee,  it  was  one  of  the  usual  hazards  of  his 
employment;  and  further,  that  the  track  at  this  point  was 
constructed  in  the  usual  and  customary  manner  that  tracks 
are  generally  constructed,  under  good  management,  in  the 
period  of  construction  then  reached.  These  points  com- 
posed the  vital  and  controlling  issues  of  the  case,  And 
required  the  court,  as  far  as  requested,  to  properly  advise 
the  jury  in  its  instructions  regarding  the  same.  Appellant 
asked  the  court,  in  effect,  to  instruct  the  jury  that  if  the 
road  at  the  point  where  the  injury  occurred,  was  at  such 
time  at  that  period  of  construction  in  the  usual  and  cus- 
tomary condition  of  roads  under  good  management,  the 
plaintiff  could  not  recover.  The  appellant  was  charged 
with  a  failure  to  use  ordinary  or  reasonable  care  in  its  con- 
struction of  a  safe  track  for  the  use  of  appellee.  What 
would  be  ordinary  or  reasonable  care,  is,  of  course,  a  ques- 
tion of  fact,  to  be  determined  by  all  the  evidence  and  the 
circumstances  disclosed.  If  the  track  was  in  the  usual  and 
customary  condition  of  similar  tracks  of  roads  under  good 
management  at  that  period  of  construction,  then  appellant 
had  used  ordinary  or  reasonable  care;  for  that  which  is  usual 
and  customary  under  good  management,  is  the  same  as  ordi- 
nary care,  even  if  not  a  stronger  expression.  The  instruc- 
tion given  by  the  court  did  not  sufficiently  cover  this  point, 
and  hence  we  think  the  court  erred  in  its  refusal  to  give 
the  instruction  asked,  and  for  this  the  judgment  of  the 
Circuit  Court  will  be  reversed  and  the  cause  remanded. 


Third  District — November  Term,  1899.   527 

Place  v.  The  People. 


Orrin  P.  Place  ?•  The  People  ex  rel.,  etc. 

1.  Corporations—  Can  Exercise  Corporate  Acts  Only  Within  the 
State. — The  general  rule  is  that  corporations  can  exercise  strictly  corpo 
rate  acts  only  within  the  State  of  their  creation. 

2.  Same— The  President,  a  Corporate  Officer.— -The  president  of  a 
corporation  is  a  corporate  officer  by  the  express  provisions  of  Sec.  6, 
Chap.  73,  p.  995,  Starr  &  Curtis'  III.  Statutes  1896. 

8.  Same— Elections  Can  Be  Held  Only  Within  the  State.—  Corporate 
elections  can  be  held  only  within  the  State  under  whose  laws  the  cor- 
poration is  organized,  unless  there  is  a  statute  permitting  them  to  be 
held  elsewhere. 

4.  Same— Directors  as  Agents. — Directors  of  corporations  organized 
in  this  State,  as  agents  of  their  corporations,  may  transact  business  of 
the  nature  and  purpose  for  which  their  corporations  were  formed,  but 
they  are  without  power  or  authority  to  perform  strictly  corporate  acts 
outside  of  this  State. 

5.  Mandamus— Acquiescence  and  Laches,  When  Not  a  Bar.— When 
an  information  in  the  nature  of  a  quo  warranto  requires  the  relator  to 
show  a  dejure  title  to  an  office,  an  acquiescence  of  Ave  years  on  the  part 
of  the  people  docs  not  constitute  a  bar  to  the  proceeding  in  mandamus 
by  way  of  estoppel,  or  laches* 

Mandamus.— Appeal  from  the  Circuit  Court  of  Christian  County;  the 
Hon.  William  M.  Farmer,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1899.    Affirmed.    Opinion  filed  February  27,  1900. 

J.  C.  McBride  and  Kretzinger,  Gallagher  &  Eooney, 
attorneys  for  appellant. 

James  M.  Taylor  and  Frank  P.  Drennan,  attorneys  for 
appellees. 
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Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

A  petition  was  presented  March  7,  1893,  to  the  Circuit 
Court  of  Christian  County,  by  Joseph  C.  Creighton,  State's 
Attorney  of  that  county,  for  leave  to  file  an  information  in 
the  nature  of  a  quo  warranto  against  Orrin  F.  Place,  in 
behalf  of  the  People  of  the  State  of  Illinois,  upon  the  rela- 
tion of  Reuben  Wilkinson.  The  court  granted  leave,  and 
the  information  was  filed. 
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The  information,  among  other  things,  set  forth  that  Orrin 
F.  Place,  for  three  years  past  and  more,  in  said  county  of 
Christian,  had  unlawfully  held  and  executed,  and  still  does 
hold  and  execute,  without  any  warrant  or  right  whatsoever, 
the  office  of  president  of  the  Crowned  King  Mining  Com- 
pany, a  corporation  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Illinois,  having  its  principal  office  in 
Edinburg,  in  said  county  of  Christian  and  State  of  Illinois, 
etc.,  and  prays  that  Orrin  F.  Place  may  be  required  to  show 
by  what  warrant  he  claims  to  hold  and  execute  the  office 
aforesaid.  To  this  information  Orrin  F.  Place  interposed 
three  pleas,  to  which  the  court  sustained  a  general  demur- 
rer, and  Orrin  F.  Place  abiding  by  his  pleas,  judgment  of 
ouster  was  entered  against  him. 

Orrin  F.  Place  brings  the  case  to  this  court  and  urges  us 
to  reverse  that  judgment  on  the  grounds  that  the  pleas  set 
up  a  good  defense  to  the  information  and  the  court  erred  in 
sustaining  a  demurrer  to  them. 

The  pleas  each  averred  that  appellant  claimed  title  to  the 
office  in  question  by  virtue  of  his  having  been  elected 
thereto  more  than  five  years  before  the  information  was 
filed,  at  a  meeting  of  the  directors  of  said  company,  held  in 
Arizona,  outside  of  this  State;  that  appellant  had  acted  as 
such  officer  since  his  said  election,  with  the  full  knowledge 
and  consent  of  all  the  stockholders  and  officers  of  the  com- 
pany, and  with  the  full  acquiescence  of  the  relator  and  the 
People  of  the  State  of  Illinois,  which  facts  were,  by  the 
pleas,  relied  upon  as  a  bar  to  the  proceeding. 

In  the  state  of  the  case  as  disclosed  by  the  record,  appel- 
lee was  properly  calling  upon  appellant  to  show  a  de  jure 
title  to  the  office  of  president  of  the  Crowned  King  Mining 
Company,  a  corporation  organized  under  the  laws  of  this 
State,  with  its  principal  office  at  Edinburg,  Christian 
County,  Illinois;  and  appellant  undertook  by  his  pleas  to 
show  such  title  or  facts  as  would  bar  the  proceeding. 
The  only  title  set  up  by  the  pleas  was  that  he  was  elected 
such  president  at  a  meeting  of  the  directors  of  that  com- 
pany, held  outside  the  State  of  Illinois. 
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The  general  rule  is  that  corporations  can  only  exercise 
strictly  corporate  acts  within  the  State  of  its  creation. 
Reichwald  et  al.  v.  Commercial  Hotel  Co.,  106  111.  439,  and 
Bastiam  et  al.  v.  Modern  Woodmen,  166  111.  595.' 

The  president  of  the  corporation  is  a  corporate  officer  by 
the  express  provision  of  Sec.  6,  Chap.  73,  p.  995,  Starr  & 
Curtis'  111.  Statutes  (1896).  Thompson  in  his  Commenta- 
ries on  the  Law  of  Corporations,  Sec.  703,  in  Vol.  1,  p.  544, 
Ed.  1895,  states  the  general  rule  to  be  that  "  corporate  elec- 
tions can  only  be  held  within  the  State  under  whose  laws 
the  corporation  is  organized,  unless  there  be  a  statute  of 
the  State  permitting  it  to  be  held  elsewhere."  Directors  of 
corporations  organized  in  this  State,  as  agents  of  their  cor- 
porations, may  transact  business  of  the  nature  and  purpose 
for  which  their  corporations  were  formed,  but  they  are 
without  power  or  authority  to  perform  strictly  corporate 
acts  outside  of  this  State,  and  the  attempt  on  the  part  of 
the  directors  of  said  company  to  elect  appellant  president 
thereof  at  a  meeting  held  in  Arizona,  as  stated  in  the  pleas, 
did  not  constitute  him  the  dejure  president  thereof. 

As  to  appellant's  claim  that  the  acquiescence  of  the  relator 
and  the  people  in  his  acting  as  president  of  that  company 
after  his  said  election  until  this  information  was  filed,  con- 
stituted a  bar  to  this  proceeding  by  way  of  estoppel,  and 
laches*  we  will  say  that  the  information  required  him  to 
show  a  de  jure  title  to  the  office;  and  such  acquiescence  or 
delay  does  not  give  him  dejure  title  thereto,  nor  does  such 
acquiescence  or  delay  tend  in  any  manner  to  work  any 
unreasonable  prejudice  to  appellant,  or  to  the  stockholders 
of  the  Crown  King  Mining  Company,  if  he  is  forced  to  quit 
acting  as  the  de  facto  president  thereof,  and  should  not  bar 
the  proceeding  for  that  reason. 

Inasmuch  as  the  pleas  did  not  set  up  a  de  jure  title  in 
appellant  to  the  office  in  question,  or  otherwise  show  a  valid 
defense  to  the  proceeding,  the  court  properly  sustained  a 
demurrer  thereto,  and  as  appellant  stood  by  his  pleas,  the 
judgment  of  ouster  properly  followed,  which  we  must 
affirm.     Judgment  affirmed. 
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D.  J.  Downey  t.  E.  J.  Abel. 

1.  Instructions— Oral,  by  Agreement— Upon  the  trial  of  a  cause 
by  jury,  the  presiding  judge  said  in  the  presence  of  the  parties  that "  if 
agreeable,  he  would  instruct  the  jury  orally;"  there  was  no  objection, 
and  he  did  so.  As  there  was  no  reversible  error  in  the  instruction 
given,  it  was  held  proper. 

Forcible  Detainer.— Appeal  from  the  Circuit  Court  of  Cook  County ; 
the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1899.  Affirmed.  Opinion  filed 
February  18,  1900. 

D.  J.  Downey,  appellant  in  personam. 

Samuel  M.  Booth,  attorney  for  appellee. 

Mb.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

This  is  a  suit  in  forcible  detainer  commenced  by  appellee 
before  a  justice  of  the  peace  in  July,  1898,  to  recover  from 
appellant  possession  of  rooms  in  the  Abel  office  building  in 
this  city.  Judgment  was  rendered  against  appellant  by 
the  justice  of  the  peace,  and  an  appeal  from  such  judg- 
ment was  taken  to  the  Circuit  Court.  A  trial  was  there 
had  before  a  jury,  and  a  verdict  returned  against  appellant. 

(530) 


First  DrsTfeicT — March  Term,  1899.       531 

Downey  v.  Abel. 

Upon  such  verdict  a  judgment  was  entered  in  the  Circuit 
Court,  to  reverse  which  this  appeal  is  taken. 

Twenty -six  alleged  errors  are  assigned,  covering  between 
five  and  six  typewritten  pages.  We  shall  not  attempt  to 
consider  them  seriatim. 

The  case  was  upon  the  short  cause  calendar  of  the  Cir- 
cuit Court.  When  called  for  trial  October  3,  1898,  appel- 
lant moved  the  court  to  continue  said  cause  for  the  reason 
that  the  attorney  for  appellant  was  engaged  before  another 
judge  of  said  court  in  a  designated  case.  Thereupon,  as 
appears  in  the  bill  of  exceptions  (although  no  order  in  that 
regard  was  entered  of  record),  the  motion  was  "  granted  by 
the  court  and  the  case  passed  until"  the  attorney  was  re- 
leased from  the  other  court.  Afterward,  and  the  same  day, 
but  how  long  after  does  not  appear,  the  case  was  again  called 
for  trial,  and  appellant  again  moved  the  court  to  continue 
for  the  same  reason  as  before.  Upon  further  inquiry  it  was 
shown  to  the  court  that  the  attorney  had  not  been  and  was 
not  engaged  in  the  trial  of  the  case  designated;  that  said 
case  was  not  being  tried  in  the  other  court,  and  had  not 
been  called  for  trial.  Thereupon,  the  motion  to  further 
continue  the  case  was  denied.  That  is  here  assigned  and 
urged  as  error.  There  was  no  error  in  refusing  such  motion. 
If  the  court  could  have  entered  judgment,  because  of  the 
imposition  thus  practiced  upon  it,  and  had  it  done  so,  it 
could  not  be  properly  claimed  that  the  court  had  not  done 
what  was  just  right. 

It  does  not  appear  that  the  lease  of  the  premises  in 
question  was  in  writing.  There  was,  therefore,  no  error  in 
allowing  witness  to  state  the  rate  of  rent  per  month. 

Permitting  testimony  to  be  offered  that  certain  things 
were  stated  at  the  trial  before  the  justice  of  the  peace 
which  are  not  mentioned  or  referred  to  in  the  transcript 
of  the  justice,  is  not  impeaching  such  transcript. 

Appellee,  when  on  the  witness  stand,  was  asked  by  his 
attorney  to  state  what  became  of  the  so-called  five  days?  no- 
tice and  to  state  what  it  contained.  Appellant's  objection 
to  that  question  was  overruled.     In  his  answer,  appellee 
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stated  that  such  notice  was  filed  in  the  justice's  court  the 
day  of  the  trial — that  the  justice  accepted  it  as  sufficient — 
that  he  (the  witness)  had  made  diligent  search  for  it,  and 
could  not  find  it — that  the  justice  said  it  was  lost  the  day 
of  the  trial — and  also  stated  contents  of  such  notice.  Ap- 
pellant moved  to  strike  out  the  entire  answer.  That 
motion  was  properly  denied,  for  the  reason  that  a  part  of 
the  answer  was  competent  testimony.  A  part  of  the  answer 
was  not  competent,  and  had  appellant  moved  to  strike 
out  that  part,  his  motion  should,  and  probably  would,  have 
been  sustained.  The  trial  court  did  not  err  in  denying  the 
motion  as  made. 

There  was  no  error  in  refusing  the  motion  of  appellant 
to  instruct  the  jury  to  find  the  appellant  not  guilty. 

The  trial  court  said,  that  if  agreeable  to  the  parties,  he 
would  instruct  the  jury  orally.  It  does  not  appear  that 
there  was  any  objection,  and  he  did  so  instruct.  It  is  now 
too  late  to  urge  that  as  being  an  error.  And  we  see  no 
reversible  error  in  the  instruction  given  by  the  court. 

One  of  the  grounds  stated  by  appellant  in  his  motion  for 
a  new  trial,  is  that  of  newly  discovered  evidence.  Four  affi- 
davits are  filed  with  said  motion  for  a  new  trial,  as  to  what 
may  be  proved  by  certain  witnesses.  But  there  is  no  state- 
ment in  the  affidavits  of  appellant,  or  elsewhere,  showing 
any  diligence  on  the  part  of  appellant  to  obtain  the  testi- 
mony of  such  witnesses.  As  to  one  of  them,  appellant  says 
that  he  learned  the  address  after  the  trial.  It  does  not 
appear  that  he  ever  tried  to  find  such  address  before  the 
trial,  or  that  there  are  not  other  witnesses  by  whom  he 
could  prove  the  same  as  by  that  witness.  That  is  not 
sufficient.     No  diligence  is  shown. 

There  is  no  error  apparent  to  us  in  any  of  the  other 
points  presented  by  appellant,  which  would  justify  a  rever- 
sal of  this  case.     Substantial  justice  has  been  done. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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J.  Russell  Jones  and  Elizabeth  Jones  v.  The  Carey- 
Lombard  Lumber  Co. 

1.  Mechanic's  Liens—  Who  are  Entitled.— &  person  who  by  contract 
with  one  whom  the  owner  of  premises  has  authorized  or  knowingly 
p3rmitted  to  improve  the  same,  furnishes  material,  etc.,  is  entitled  to  a 
lien. 

2.  Same— Agreements  Between  Landlords  and  Tenants  for  Improve- 
ments.— If  an  agreement  between  a  landlord  and  his  tenant  for  the  erec- 
tion of  improvements  upon  the  premises  demised  to  be  used  by  the 
tenant  in  his  business,  is  a  building  contract  within  the  terms  and 
meaning  of  the  mechanic's  lien  statute,  the  tenants  are  sub-contractors, 
and  if  it  is  not  a  building  contract,  it  is  a  contract  with  the  tenant  as 
principal  for  improving  his  estate  as  tenant;  in  which  case  a  person 
f  uVnishing  material  is  entitled  to  a  lien  upon  the  estate  of  the  tenants. 

3.  Sub-contractor  —  Notice  Required.  — A  sub-contractor  is  not 
entitled  to  a  lien  under  the  mechanic's  lien  law  unless  he  serves  a  notice 
upon  the  owner  as  required  by  statute. 

Mechanic's  Lien.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard  in  the 
Branch  Appellate*  Court  at  the  March  term,  1899.  Reversed  and  re- 
manded with  directions.    Opinion  filed  February  13,  1900. 

Statement. — By  a  certain  indenture  of  lease  and  con- 
tract, dated  February  5,  1896,  appellant,  J.  Russell  Jones, 
party  of  the  first  part  thereto,  leased  to  Thomas  C.  Kane 
and  David  Meyer,  party  of  the  second  part  thereto,  certain 
lots  of  land  in  the  city  of  Chicago  for  the  terra  of  five 
years,  from  May  1,  1896,  at  a  rental  of  $1,500  per  annum. 
Said  lease  contained  provisions  relating  to  a  building  to  be 
erected  on  said  lots,  which,  so  far  as  they  are  important  in 
considering  this  case,  or  are  urged  by  counsel  to  be  so,  are 
as  follows,  viz. :  . 

"  It  is  further  expressly  understood  and  agreed  that  the 
said  party  of  the  second  part  shall,  within  four  months 
from  the  date  hereof,  erect  upon  said  premises  buildings 
and  other  permanent  improvements  to  cost  not  less  than 
the  sum  of  six  thousand  dollars  ($6,000),  the  plans  and 
specifications  for  which  said  improvements  are  to  be  sub- 
mitted to  said  party  of  the  first  part  for  his  approval  before 
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the  work  thereon  shall  begin;  and  no  buildings  or  other 
improvements  of  any  kind  shall  be  placed  on  said  premises 
without  first  obtaining  in  writing  such  approval  of  the 
plans  thereof  by  said  party  of  the  first  part. 

"  It  is  further  understood  and  agreed  that  all  buildings, 
fences,  walks  and  improvements  of  every  kind  and  nature 
whatsoever  so  erected  or  placed  on  said  premises  by  said 
party  of  the  second  part  shall,  when  placed  thereon,  be- 
come immediately  a  part  of  the  realty  and  the  property 
of  the  said  party  of  the  first  part,  and  that  upon  the  ter- 
mination of  this  lease,  either  oy  limitation  or  otherwise, 
such  buildings  and  improvements  of  every  kind  which  shall 
have  been  placed  upon  said  premises  by  said  parties  of  the 
second  part,  are  to  be  at  once  delivered  into  the  possession 
of  said  party  of  the  first  part,  together  with  the  ground 
herein  demised. 

"  It  is  further  understood  and  agreed  that  should  said 
party  of  the  first  part  desire  to  use  the  premises  herein 
demised  at  any  time  after  the  expiration  of  the  first  year 
of  the  term  hereof  for  the  purpose  of  erecting  buildings 
thereon,  or  any  other  purpose,  he  shall  have  the  right  to 
terminate  the  said  term  upon  first  giving  ninety  days' 
written  notice  unto  said  parties  of  the  second  part  of  his 
intention  so  to  do,  and  upon  the  payment  to  said  parties  of 
the  second  part,  should  such  termination  occur,  pursuant  to 
the  right  in  this  clause  given,  at  any  time  during  the  second 
year  of  the  term  hereof,  the  sum  of  $4,800;  or  should  such 
termination  occur  at  any  time  during  the  third  year  of  the 
term  hereof,  the  sum  of  $3,600;  or  if  at  any  time  during 
the  fourth  year  of  the  term  hereof,  the  sum  of  $2,400;  or 
if  at  any  time  during  the  fifth  year  of  the  term  hereof,  the 
sum  of  $1,200. 

"  It  is  further  understood  and  agreed  that  for  the  cost  of 
any  of  the  buildings  or  improvements  which  may  be  made 
by  the  parties  of  the  second  part,  during  the  term  of  this 
lease,  they  shall  permit  no  mechanic's  lien  to  attach  to  said 
premises,  and  that  should  said  parties  of  the  second  part 
fail  to  keep  this  agreement,  and  the  said  party  of  the  first 
part  be  obliged,  in  order  to  protect  said  premises,  to  pay 
off  and  discharge  any  such  mechanic's  liens,  he  shall  have 
the  right  forthwith,  to  terminate  the  term  hereof,  upon 
thirty  days'  notice  of  said  parties  of  the  second  party  in 
writing  of  his  intention  so  to  do.     *    *     * 

u  It  is  further  understood  and  agreed  that  said  parties  of 
the  second  part  shall,  at  all  times,  during  the  continuance 
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of  this  lease,  keep  all  buildings  and  improvements  erected 
or  placed  upon  tne  premises  herein  demised  insured  in  the 
name  of  the  said  party  of  the  first  part  for  their  full  insur- 
able value. 

"  The  said  party  of  the  second  part  further  agrees  not  to 
remove  any  ouilclings  or  other  improvements  from  said 
premises  without  the  written  consent  of  said  party  of  the 
first  part." 

Besides  the  above,  said  indenture  contains  the  usual  long 
and  detailed  provisions  in  a  Chicago  lease.  Said  Kane 
and  Meyer  caused  to  be  erected  upon  said  premises  a  build- 
ing as  contemplated,  under  the  provisions  of  said  lease 
contract.  They  entered  into  a  written  contract  with  appel- 
lee which  recites  that  they,  said  Kane  and  Meyer,  "  are 
about  to  erect  certain  buildings  and  improvements  "  upon 
the  said  premises  for  the  purpose  of  operating  a  pavilion 
and  summer  garden,  and  are  desirous  of  purchasing  the 
lumber  and  some  other  building  material  for  said  improve- 
ments "from  appellee.  Said  agreement  then  provides  for 
the  purchase  and  sale  of  such  lumber  and  building  material, 
which  was  afterward  delivered  by  appellee  under  said  con- 
tract. 

Green,  Honors  &  Peters,  attorneys  for  appellants. 

James  H.  Hooper,  attorney  for  appellee. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

The  bill  of  complaint  was  filed  in  this  case  by  appellee  to 
enforce  a  mechanic's  lien  against  the  lots  of  land  described 
in  said  lease  contract  and  the  improvements  thereon.  Said 
Kane  and  Meyer  have  no  title  to  or  interest  in  said  land 
other  than  that  acquired  under  said  lease.  By  the  decree 
entered  in  said  cause,  it  is  provided  that  appellee  is  entitled 
to  a  lien  upon  the  title  and  interest  of  appellants  in  said 
land. 

It  is  contended  by  counsel  for  appellants  that  the  claim 
of  appellee,  if  any  it  has,  is  that  of  a  sub-contractor;  that  no 
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notice  was  served  as  required  by  statute  and  that  therefore 
appellee  is  not  entitled  to  enforce  a  mechanic's  lien  against 
the  land  of  appellants. 

In  reply,  counsel  for  appellee  say  in  their  printed  argu- 
ment: 

"  We  do  not  claim  to  have  served  any  sub-contractor's 
notice  upon  the  owner.  We  stand  or  fall  upon  our  having 
completely  complied  with  the  lien  statute  in  regard  to 
original  contractors." 

It  seems  to  be  the  position  of  counsel  for  appellee  that 
under  the  provision  of  Sec.  15,  Ch.  82,  Hurd's  Stat,  of  1899 
(being  Sec.  1  of  Mechanic's  Lien  Law  of  1895),  appellee 
is  entitled  to  a  mechanic's  lien  as  an  original  contractor. 
Said  section  provides: 

"  Any  person  who  shall  by  any  contract  with  the  owner 
of  a  lot  or  tract  of  land,  or  with  one  whom  such  owner  has 
authorized  or  knowingly  permitted  to  improve  the  same, 
furnish  material,  etc.,  shall  be  entitled  to  a  lien." 

That  provision  does  not  apply  to  one  who  is  in  fact  a  sub- 
contractor. To  hold  otherwise  would  in  effect  be  a  judicial 
repeal  of  all  the  numerous  sections  in  that  act  relating  to 
sub-contractors.     Sec  36  of  said  Ch.  82,  provides: 

"Every  person  who  shall  in  pursuance  of  the  purposes  of 
the  original  contract,  furnish  any  material  *  *  *  shall 
be  known  under  this  act  as  a  sub-contractor." 

In  every  original  contract  with  the  owner  for  the  improve- 
ment of  land,  the  original  contractor  is  "  one  whom  such 
owner  has  authorized  and  knowingly  permitted  to  improve" 
such  land.  But  a  material  man  who  furnishes  material  for 
such  improvement  under  a  oontract  with  the  original  con- 
tractor, is  not  himself  an  original  contractor,  but  is  a  sub- 
contractor. The  statute  is  intended  to  apply  to  cases  where 
the  "owner  has  authorized  or  knowingly  permitted  "  some 
one  to  so  act  as  to  constitute  himself  an  agent  for  the 
owner.  It  is  intended  to  prevent  frauds,  not  to  annul  or 
set  aside  honafide  contracts  with  owners. 

Said  Kane  and  Meyer  agreed  with  appellant,  J.  Russell 
Jones,  to  erect  a  building  and  make  improvements  upon  the 
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land  in  question  such  as  they  desired  for  their  business. 
The  fact  that  the  agreement  for  the  making  of  such  im- 
provements is  embodied  in  the  same  instrument  with,  and 
forms  a  part  of,  the  lease,  does  not  change  its  effect  or  the 
construction  to  be  given  to  it. 

We  do  not  wish  to  be  understood  as  holding  that  said 
agreement,  made  as  it  was  between  landlord  and  tenant,  as 
to  improvements  upon  the  premises  demised  to  be  used  by 
the  tenants  in  their  business,  constitutes  a  building  contract 
within  the  terms  and  meaning  of  the  mechanic's  lien  stat- 
ute. But  if  it  be  such  a  contract,  then  appellees  are  sub- 
contractors; and  if  it  be  not  such  a  contract,  then  it  is  a 
contract  with  said  Kane  and  Meyer  as  principals  for  the 
improving  of  their  estate  as  tenants.  In  the  latter  case 
appellee  might  be  entitled  to  a  lien  upon  the  estate  of  the 
tenants.  In  neither  case  is  the  appellee  entitled  to  a  lien 
upon  the  property  of  appellants. 

The  decree  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  with  directions  to  dismiss  said  petition.  Reversed 
and  remanded  with  directions. 


C.  S.  Young  v.  Wells  Glass  Co. 

1.  Appellate  Court  Practice— Bill  of  Exceptions— What  it  Must 
Show. — A  bill  of  exceptions  must  show  that  the  party  either  excepted  to 
the  finding  of  the  court,  or  made  a  motion  for  a  new  trial. 

2.  Same — Motion  for  a  New  Trial— How  Made  a  Fart  of  the  Record. 
— The  certificate  of  the  clerk  does  not  make  the  motion  for  a  new  trial 
a  part  of  the  record;  the  law  requires  the  certificate  of  the  judge  and 
not  of  the  clerk,  to  that  fact 

Assam psil— Common  counts.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1899.  Affirmed. 
Opinion  filed  February  13,  1900. 

James  H.  Teller,  attorney  for  appellant. 
Henry  W.  Wolseley,  attorney  for  appellee. 
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Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

The  judgment  of  the  Superior  Court  in  this  case  must  be 
affirmed.  No  points  in  writing  specifying  the  grounds  of 
any  motion  for  a  new  trial  appear  in  the  transcript  of 
record  as  provided  by  Sec.  57  of  the  practice  act;  neither 
does  it  appear  in  the  bill  of  exceptions  that  a  motion  for  a 
new  trial,  either  oral  or  in  writing,  was  made  or  filed,  and 
overruled,  and  exceptions  taken. 

The  bill  of  exceptions  does  not  mention,  and  makes  no 
reference  to  a  motion  for  a  new  trial;  or  to  points  in  writ- 
ing specifying  the  grounds  for  any  such  motion;  or  to  the 
overruling  of  such  a  motion;  or  to  any  exceptions  relating 
to  the  overruling  of  such  a  motion. 

The  clerk  of  the  trial  court  states  in  the  record  that 
"  The  defendant,  Charles  S.  Young,  submits  herein  his  mo- 
tion for  a  new  trial  in  said  cause."  Also  that  "  This  cause 
coming  on  to  be  heard  upon  the  motion  of  the  said  defend- 
ant, Charles  S.  Young,  heretofore  filed  herein,"  the  same  is 
overruled.     But  that  does  not  make  it  a  part  of  the  record. 

"  The  law  requires  the  certificate  of  the  judge  and  not 
of  the  clerk,  to  that  fact."  Boyle  v.  Livings,  28  111.  316, 
cited  with  approval  in  O.  O.  &  F.  R.  V.  R.  R.  Co.  v. 
McMath,  91  111.  108;   Gould  v.  Howe,  127  111.  252. 

"It  must  appear  from  the  bill  of  exceptions  that  the 
defendant  either  excepted  to  the  finding  of  the  court,  or  made 
a  motion  for  a  new  trial."  Fireman's  Ins.  Co.  v.  Peck,  27 
111.  App.  91,  affirmed  in  126  111.  493. 

This  point  is  definitely  presented  by  counsel  for  appellee 
in  his  brief  and  argument,  long  since  filed  in  this  cause,  and 
counsel  for  appellant  must  have  been  advised  of  same,  but 
make  no  reply. 

The  judgment  of  the  Superior  Court  is  affirmed. 
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1.  Garnishment— Nature  of  the  Proceeding.—  Garnishment  is  a  pro- 
ceeding at  law  in  which  the  garnishor  is  not  entitled  to  recover  unless 
the  judgment  debtor  could  recover  a  judgment  against  the  garnishee 
in  a  suit  at  law  prosecuted  by  him  personally,  and  in  his  own  right. 

2.  Jurisdiction—  Of  the  Appellate  Court  When  a  Jury  Has  Been 
Waived. — The  Appellate  Court  has  jurisdiction  to  review  a  case  upon 
the  merits  when  a  jury  was  waived  and  the  cause  submitted  to  the 
court  below  for  trial,  although  no  propositions  of  law  were  submitted  to 
the  trial  court  for  its  holdings  thereon. 

Garnishment— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  George  W.  Brown,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1899.  Reversed  and  remanded. 
Opinion  filed  January  20,  1900.  Rehearing  denied.  Mr.  Justice  Free- 
man dissenting. 

Statement. — Appellant  was  summoned  as  garnishee  in 
an  attachment  proceeding  by  appellee  against  one  J.  G. 
Thweatt,  a  resident  of  Arkansas. 

On  or  about  the  14th  or  15th  of  July,  1896,  appellant 
received  the  following  letter : 

"  Devalls  Bluff,  Prairie  County,  Arkansas. 

July  11,  1896." 
"  State  Bank  of  Chicago,  Chicago,  111. 

"  Gents  :  Enclosed  find  two  notes  signed  by  myself  and 
mortgage  executed  by  myself  &  wf.  to  W.  B.  Williams, 
trustee,  Anna  A.  Jones,  beneficiary,  conveying  lot  of  lands 
in  Lee  Co.,  this  State.  Let  Mr.  Williams  inspect  the  notes 
and  mortgage.  Mr.  Williams  will  likely  place  in  your 
hands  for  inspection  and  collection  a  deed  from  Anna  A. 
Jones  to  me  to  lands  embraced  in  mortgage.  When  he 
does,  notify  at  once  Mess.  Ferguson  &  Goodnow,  84  La- 
Salle  St.,  and  let  them  inspect  it.  If  O.  K.  I  will  wire  you 
where  to  present  the  deed  for  payment  of  purchase  money, 
to  be  paid  cash.  This  and  the  notes  and  mortgage  you  will 
turn  over  to  Mr.  Williams  or  party  presenting  deed.  Messrs. 
F.  &  G.  will  wire  me  if  deed  is  O.  K.  Acknowledge 
receipt,  please. 

Tours, 

J.    G.  ThWEATT." 
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This  letter  contained  inclosures  as  follows : 

Two  notes,  both  bearing  date  July  6, 1896,  signed  by  J. 
G.  Th  weatt,  and  payable  to  Anna  A.  Jones  op  order,  each  for 
$3,852.20,  and  due  one  in  twelve  and  the  other  in  twenty- 
four  months  from  date  thereof,  with  interest  at  the  rate  of 
seven  per  cent  per  annum  from  date  until  paid.  Also  a 
trust  deed  signed  by  said  Th  weatt  and  wife,  conveying 
3,852.21  acres  of  land  in  Lee  county,  Arkansas,  to  W.  B. 
Williams  in  trust,  to  secure  the  payment  of  the  two  above 
described  notes,  which  said  trust  deed  was  acknowledged 
before  a  notary  public  of  Prairie  county,  Arkansas,  but  not 
recorded. 

A  few  days  thereafter  appellant  received  the  following 
letter : 

"  July  20,  1896. 
"  Cashier,  State  Bank  of  Chicago, 

"  Chicago,  111. 

"  Dear  Sir  :  I  hereby  hand  you  my  check  for  the  sum 
of  $3,582,  to  be  used  as  a  cash  payment  on  3,581  acres  of 
land  in  sections  2,  3,  10,  11,  12,  13, 14, 15  and  23,  in  town- 
ship number  3  north  of  range  number  1  of  the  fifth  prin- 
cipal meridian,  in  Lee  county,  State  of  Arkansas.  This 
money  to  be  paid  to  W.  B.  Williams,  of  number  7  Board  of 
Trade,  Chicago,  upon  the  delivery  to  you  of  a  good  and 
sufficient  warranty  deed  conveying  said  lands,  executed  by 
Anna  A.  Jones  to  J.  G.  Th  weatt,  according  to  the  statutes 
of  the  State  of  Arkansas,  reserving  the  right  to  examine 
said  deed  before  money  is  paid  to  said  W.  B.  Williams,  and 
in  case  of  failure  on  the  part  of  said  Williams  to  deliver 
said  deed,  then  the  money  to  be  placed  to  my  credit.  In 
this  same  transaction,  I  am  advised  by  J.  G.Th  weatt,  of 
Devall's  Bluff,  Arkansas,  that  he  has  forwarded  to  your 
bank  mortgages  and  notes  for  the  balance  of  the  purchase 
money  on  said  lands. 

Tours  truly, 

L.' Johnson." 

The  check  inclosed  was  as  follows : 
44  No.  213.  Chicago,  July  15,  1896. 

"  State  Bank  of  Chicago,  pay  to  order  of  yourselves 
$3,582,  thirty-five  hundred  and  eighty-two  dollars. 

L.  Johnson." 

There  was  money  to  meet  this  check  to  the  credit  of  said 
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Johnson  in  the  appellant  bank,  and  upon  serviceof  the  writ 
the  bank  certified  the  check  and  filed  it  away  with  the  gar- 
nishment papers  relating  to  this  case. 

The  same  day  the  above  letter  from  Johnson  was  received 
the  cashier  of  appellant  sent  the  following  letter  : 

"  Chicago,  July  20,  1896. 
"  W.  B.  Williams,  Esq., 

Number  7  Board  of  Trade,  Chicago. 
. "  Dear  Sir  :     We  are  in  receipt  of  certain  papers  from 
Mr.  J.  G.  Thweatt  of  DevalPs  151  uff,  Arkansas,  consisting 
of  mortgage  deed  and  two  notes  of  $3,852,  together  with 
cash  to  the  amount  of  $3,582,  all  of  which  we  are  instructed 
to  deliver  to  you  upon  the  receipt  by  us  of  a  good  and  suffi- 
cient warranty  deed  to  the  land  described  in  said  mortgage. 
We  stand  ready  to  pay  the  above  amount  to  you  or  your 
representative  upon  the  receipt  of  the  above  described  deed. 
"  Please  send  it  to  us  at  your  earliest  convenience,  or 
advise  us  when  it  will  be  convenient  for  you  to  have  our 
messenger  call  upon  you,  as  we  wish  this  matter  settled  up 
as  soon  as  possible. 
"Awaiting  your  early  reply,  we  remain 

Yours  truly, 

John  B.  Lindgren, 
Cashier." 

Deneen  &  Hamill  and  Edwin  White  Moore,  attorneys 
for  appellant. 

Daniel  V.  Samuels,  attorney  for  appellee. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

There  is  no  testimony  in  this  case  showing  when  the 
money  standing  to  the  credit  of  said  Johnson  in  appellant 
bank  was  deposited  there  or  from  whom  or  what  source  it 
came.  Therefore,  so  far  as  appears  from  this  record,  that 
money  belonged  to  said  Johnson.  By  his  said  check  he 
authorized  the  payment  or  appropriation  of  the  amount 
named  therein  for  the  purpose  and  in  the  manner  stated  in 
his  letter  inclosing  said  check  to  appellant.  Said  Thweatt 
was  not  served  personally  with  process  in  said  garnishee 
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proceeding,  neither  was  his  appearance  entered  in  the  case. 
There  is  no  judgment  against  him  in  personam.  It  is  urged 
that  the  declaration  does  not  state  a  cause  of  action.  The 
court  had  jurisdiction  and  it  is  therefore  not  for  appellant 
to  question  the  judgment.  Said  Johnson  is  not  a  party  to 
this  proceeding  and  can  not  therefore  be  bound  by  the  judg- 
ment. The  testimony  fails  utterly  to  show  his  interest,  if 
any,  in  the  lands,  the  purchase  of  which,  from  said  Will- 
iams, was  contemplated.  It  is  just  as  reasonable  to  suppose 
or  imagine  that  said  Johnson  was  jointly  interested  in  such 
purchase  as  to  suppose  or  imagine,  as  it  is  urged,  that  the 
money  represented  by  said  check  belonged  to  said  Thweatt. 
We  can  not  rest  a  decision  upon  a  theory  based  upon  imag- 
ination of  what  is  not  proven. 

That  letter  states  that  said  money  is  to  be  paid  to  one 
Williams  upon  the  delivery  to  appellant  of  a  certain  war- 
ranty deed.  There  is  no  testimony  tending  to  show  that 
such  deed  was  ever  delivered  to  appellant,  or  that  there  was 
ever  any  offer  to  deliver  the  same  or  any  tender  thereof. 

As  we  understand  this  case  it  is  simply  this :  Mr.  Johnson 
put  $3,582  of  his  own  money  into  the  hands  of  appellant 
with  direction  to  appellant  to  pay  the  same  to  Mr.  Williams 
upon  the  delivery  by  said  Williams  to  appellant  of  a  certain 
warranty  deed  (the  right  being  reserved  to  examine  said 
deed  before  the  money  is  paid).  We  are  unable  to  discover 
any  theory  upon  which  it  may  be  correctly  held  that  such 
money  can  be  appropriated  to  pay  a  debt  due  from  said 
Thweatt. 

Assume  it  to  be  true,  as  contended  by  appellee,  that  the 
letter  signed  by  the  cashier  of  appellant  (although  written 
by  the  collection  clerk)  stated  to  Mr.  Williams  that  said 
money  was  received  from  said  Thweatt;  that  does  not 
change  the  legal  rights  of  the  parties  to  this  suit.  Mr. 
Williams  is  not  claiming  anything  here  against  appellant. 
If  he  had  done  or  suffered  anything  on  account  of  that 
letter,  appellant  might  be  estopped  as  against  him,  from 
claiming  that  said  money  was  not  in  fact  received  from  said 
Thweatt.    But  there  is  no  testimony  tending  to  show  that 
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appellee  did  or  suffered  anything  by  reason  of  said  letter. 
Appellant  is  not,  therefore,  estopped  by  said  letter  from 
asserting  in  this  case,  and  as  against  appellee,  that  the  state- 
ment in  said  letter  that  the  money  came  from  Thweatt  was 
incorrect. 

The  letter  from  Thweatt  to  appellant  states  in  substance 
that  when  the  warranty  deed  therein  mentioned  is  placed 
in  the  hands  of  appellant,  notice  is  to  be  given  to  attorneys 
therein  named,  who  would  examine  the  same,  and  that  if 
said  attorneys  wired  him  (Thweatt)  that  the  "deed  is  O. 
K."  that  he  (Thweatt)  would  wire  appellant  "  where  to  pre- 
sent the  deed  for  payment  of  purchase  money  to  be  paid  in 
cash."  No  deed  was  placed  in  the  hands  of  appellant  as 
contemplated  by  said  letter.  Hence,  and  of  course,  no  exam- 
ination of  the  deed  referred  to  could  be  made  by  the  attor- 
neys, and  said  Thweatt  never  wired  appellant  where  to  pre- 
sent said  deed  for  the  payment  of  purchase  money.  So  far 
as  this  record  shows,  there  was  never  any  interview  between 
said  Thweatt,  or  any  one  acting  for  him,  and  any  one  repre- 
senting appellant,  and  never  any  other  letter  from  him 
received  by  appellant. 

The  letter  from  Thweatt  and  the  one  from  Johnson  both 
mention  the  same  names  as  parties  to  the  warranty  deed,  and 
it  may  be  assumed  that  they  both  refer  to  the  same  trans- 
action. But  it  does  not  follow  that  the  money  in  bank  to 
Johnson's  credit  belonged  to  Thweatt.  Counsel  for  appel- 
lee in  their  printed  argument  said  that  "  Johnson  was  the 
confidential  agent  of  Thweatt,  who  sent  the  money  to  him 
(Johnson)  for  delivery  to  the  bank."  Counsel  make  no  ref- 
erence to  any  testimony  to  support  this  statement,  nor  have 
we  noticed  any  such  testimony.  Neither  is  there  any  tes- 
timony to  warrant  the  serious  imputation  contained  in  said 
printed  argument,  when  it  is  there  said  that  "  We  may  sur- 
mise that  Johnson  could  not  be  induced  to  perjure  himself 
for  the  benefit  of  Thweatt  or  the  bank."  When  there  is 
no  reliable  testimony  upon  which  to  base  such  an  imputa- 
tion it  should  not  be  made. 

This  is  a  proceeding  at  law,  and  the  appellee  is  not  entitled 
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to  recover  in  this  suit  unless  said  Thweatt  could  maintain  a 
judgment  against  appellant  in  a  suit  at  law  prosecuted  by 
him  personally  and  in  his  own  right.  The  testimony  in  this 
record  would  not  warrant  a  recovery*  by  Thweatt  against 
appellant  for  the  money  represented  by  said  check  drawn 
by  said  Johnson.  Therefore  appellee  can  not  sustain  such 
a  recovery.     Webster  v.  Steele,  75  111.  544. 

This  court  has  jurisdiction  to  review  a  case  upon  the 
merits  when  a  jury  was  waived  and  the  cause  submitted  to 
the  court  for  trial,  although  no  propositions  of  law  were 
submitted  to  the  court  for  its  holdings  thereon.  Flood  v. 
Leonard,  44  111.  App.  113;  Armstrong  v.  Barrett,  46  111.  App. 
104;  Hollenberg  v.  Tompkins,  49  111.  App.  325. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 

Mr.  Justice  Freeman  dissenting. 

I  can  not  concur  in  the  foregoing  opinion,  nor  the  con- 
clusion stated,  and  have  concluded  to  state  my  reasons. 

The  principal  question  is  whether  the  evidence  warrants 
the  finding  that  appellant  was  indebted  to  Thweatt,  it 
being  contended  that  the  money  in  controversy  was  not  the 
property  of  the  attachment  debtor.  It  is  also  urged  that 
the  declaration  does  not  state  a  cause  of  action. 

The  defendant  Thweatt  did  not  appear.  His  default  was 
entered,  damages  were  assessed  by  a  jury  and  judgment 
rendered  against  him  in  favor  of  appellee.  The  evidence 
upon  which  such  verdict  and  judgment  were  based  is  not 
preserved  by  bill  of  exceptions,  and  the  record  is  silent 
except  as  to  the  fact. 

The  declaration  contains  the  common  counts  together 
with  a  special  count,  which  appellant  insists  shows  affirm- 
atively that  appellee  has  no  cause  of  action.  It  is  urged 
that  this  special  count  is  not  merely  a  defective  statement  of 
a  good  cause  of  action,  but  states  no  cause  of  action  at  all. 
It  states  in  substance  that  the  defendant  Thweatt  agreed  to 
purchase  for  appellee  a  ranch  in  Arkansas,  which  is  de- 
scribed, at  an  agreed  price,  and  that  it  was  agreed  Thweatt 
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should  receive  a  commission  of  five  per  cent  on  the  said 
purchase  price  as  his  compensation;  that  he  did  buy  the 
land  at  the  agreed  price,  but  endeavored  to  obtain  from 
appellee  an  extra  dollar  per  acre  for  himself  by  false  repre- 
sentations which  were  partially  successful;  that  after  fraud- 
ulently obtaining  from  appellee  five  hundred  dollars,  when 
his  misconduct  was  discovered  he  sought  to  obtain  the 
title  himself  and  endeavored  to  deprive  appellee  of  the 
purchase,  breaking  his  agreement,  thus  compelling  appellee 
to  pay  nearly  four  thousand  dollars  more  than  he  would 
have  paid  but  for  Thweatt's  violation  of  the  contract. 

While  this  special  count  may  be  justljy  open  to  criticism 
it  is  not,  I  think,  open  to  the  objection  that  it  does  not 
state  facts  which  sufficiently  show  appellee  to  have  been 
damaged  by  the  defendant's  alleged  violation  of  the  con- 
tract. Even  if  it  be  conceded  that  the  declaration  was 
defective,  it  is  still  a  declaration  in  the  case  and  might 
have  been  amended  on  leave  of  court,  had  objection 
been  made  to  it  at  the  proper  time.  Tunnison  v.  Field, 
21  111.  107,  (109).  The  wording  of  the  affidavit  upon  which 
the  attachment  writ  was  based  is  said  to  state  a  cause 
of  action  different  in  its  nature  from  that  set  forth  in  the 
special  count.  But  this  objection  need  not  be  considered. 
It  seems  to  be  conceded  by  appellant's  counsel  that  if  the 
special  count  states  a  cause  of  action,  it  will  support  the 
judgment,  and  it  has  been  held  as  to  an  affidavit  of  claim 
that  it  is  a  pleading  authorized  by  statute,  and  amend- 
able like  any  other  statement  of  plaintiff's  case.  Healy  v. 
Charnley  et  al.,  79  111.  592.  Whatever  force  there  may 
be  in  the  objection,  the  affidavit  complies,  in  form  at  least, 
with  the  requirement  of  the  statute,  and  gave  the  court 
jurisdiction;  and  where  the  court  has  jurisdiction  its  errors 
and  irregularities  can  only  be  called  in  question  by  the 
defendant,  and  that,  too,  in  a  direct  proceeding  for  the  pur- 
pose. The  garnishee  has  no  cause  to  complain,  for  he  will 
be  protected  in  the  payment  of  the  judgment.  Dennison 
v.  Taylor,  142  111.  45  (51);  Pomeroy  v.  Rand,  157  111.  176- 
184.     The  question  of  the  sufficiency  of  the  declaration 
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would  only  arise  upon  appeal  or  writ  of  error  from  the 
judgment  itself.  Nat.  Ins.  Co.  v.  Chamber  of  Commerce, 
69  111.  22  (27). 

The  issue  raised  by  the  answer  of  appellant  as  garnishee 
was  submitted  to  the  court  for  trial  without  a  jnry.  The 
court  found  that  appellant  was  indebted  to  Thweatt,  and 
had  in  its  possession  subject  to  garnishment,  the  sum  of 
thirty-five  hundred  and  eighty-two  dollars,  and  judgment 
was  rendered  accordingly.  I  believe  this  judgment  to  be 
supported  by  the  evidence,  and  radically  disagree  in  this 
respect  with  the  preceding  opinion.  The  objection  urged 
is  that  inasmuch  as  the  money  in  controversy  was  paid  to 
the  bank  by  or  through  one  L.  Johnson,  who  stipulated  in  his 
letter  accompanying  the  check  that  in  case  Williams  should 
fail  to  deliver  the  deed  in  accordance  with  the  directions 
given,  the  money  should  be  placed  by  the  bank  to  his  credit, 
that  the  bank  accepted  it  on  those  terms,  and  was  bound  to 
so  return  it  to  Johnson*  Conceding  this  to  be  true  as 
between  the  bank  and  Johnson,  it  proves  nothing  as  to  the 
ownership  of  the  money  itself.  If  it  was  in  fact  the  money 
of  the  defendantin  the  attachment  proceedings  it  was  equally 
liable  to  seizure  under  the  writ  whether  in  the  hands  of 
Johnson  or  the  bank.  Johnson  asserts  no  interest.  The 
bank  by  its  cashier's  letter  says  the  money  was  received 
from  Thweatt.  Aside  from  Thweatt  himself,  who  does 
not  appear,  no  one  can  be  more  familiar  with  the  facts,  no 
one  knows  the  truth  about  it  better,  than  Johnson  and  the 
appellant. 

Neither  of  them  denies  Thweatt's  ownership, nor  attempts 
to  rebut  the  presumption  that  he  was  paying  his  own  money 
for  the  land  he  was  buying  for  himself  in  his  own  name. 
The  secretary  of  appellant  testifies  that  Johnson  had  at  the 
time  an  account  at  the  bank;  that  he  was  good  for  his 
checks,  and  that  after  service  of  the  writ,  appellant  certi- 
fied the  check,  *c  when  it  occurred  to  us  that  Mr.  Johnson 
might  draw  out  the  money  because  of  some  controversy  he 
might  have  with  other  parties."  Whether  this  account 
was  for  the  exact  sum  represented  by  Johnson's  check  does 
not  appear. 
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The  trial  court,  with  the  witnesses  and  evidence  before 
it,  found  the  money  in  question  to  be  the  property  of 
Thweatt,  and  in  my  judgment  the  evidence  fully  justifies 
the  finding. 

The  original  letter  from  Thweatt  inclosed  notes  made  by 
himself  apparently  for  two-thirds  of  the  purchase  money 
and  a  mortgage  executed  by  himself  and  wife  to  secure  the 
same,  and  he  tells  the  bank  he  will  notif y  it  where  to  get 
payment  of  that  part  of  the  purchase  price  to  be  paid  in 
cash.  A  few  days  thereafter,  the  cash  payment  referred  to 
is  handed  over  to  the  bank  by  Johnson,  with  a  statement 
that  it  is  the  money  to  be  used  in  closing  up  the  same  trans- 
action and  to  be  paid  for  the  deed  of  the  premises  to 
Thweatt.  There  is  no  hint  of  any  other  party  having  the 
slightest  interest  in  the  money  so  paid  to  appellant.  It  is 
said  in  Johnson's  letter  that  if  the  deed  is  not  delivered 
then  the  money  should  be  placed  to  his  credit  again.  But 
this  is  entirely  consistent  with  his  mere  agency  and  does 
not  indicate  any  title  in  himself. 

The  money  was  in  appellant's  hands  to  make  the  cash 
payment  on  a  conveyance  of  land  to  Thweatt.  The  notes 
and  mortgage  to  be  turned  over  at  the  same  time  "  for  the 
balance  of  the  purchase  money  on  said  lands"  were  signed  by 
Thweatt.  The  evidence  makes  out  a  prima  fame  case,  to  say 
the  least,  that  the  money  in  question  was  Thweatt's,  no 
matter  where  it  came  from  or  how  it  got  into  the  bank's 
hands.  It  is  only  by  an  exercise  of  imagination  that  any 
presumptions  to  the  contrary  can  be  indulged  in.  And  1 
am  compelled  to  differ  in  toto  from  the  statements  in  the 
preceding  opinion  to  the  effect  that  there  is  no  evidence 
showing  "  from  whom  or  what  source  it  came,"  or  that 
Johnson  put  "his  own  money"  into  appellant's  hands. 
The  last  statement  is  a  pure  assumption  as  I  read  the  evi- 
dence. Appellant's  counsel  themselves  go  no  further  than 
to  state  that  it  does  not  appear  in  evidence  "  what  interest 
Johnson  had  in  the  deal  or  why  he  furnished  the  money." 

A  prima  facie  case  is  made  out  where  it  is  supported  "  at 
first  view  or  appearance."     Bouvier's  Law  Die.     In  this 
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State,  proof  of  mailing  notices  properly  addressed  is  prima 
facie  evidence  of  their  receipt.  Meyer  v.  Krohn,  114  111. 
574  (586);  Young  v.  Clapp,  147  111.  176  (190).  In  this  last 
case  it  is  said  :  "  Proof  of  mailing  *  *  *  was  prima 
facie  evidence  that  they  received  it,  and  no  rebutting  testi- 
mony was  introduced  to  overcome  the  presumption  thereby 
created." 

In  the  case  before  us  there  was  no  rebutting  testimony 
to  overcome  the  presumption  of  Thweatt's  ownership. 

No  written  propositions  to  be  held  as  law  were  presented 
to  the  trial  court.  The  only  question  before  us  is  there- 
fore whether  the  evidence  supports  the  finding  and  judg- 
ment. Armstrong  v.  Barrett,  46  111.  App.  193  (194).  I  am 
compelled  to  believe  that  it  does,  and  cannot  therefore  con- 
cur in  the  reasoning  or  conclusions  of  the  majority  opinion. 


West  Chicago  St.  K.  K.  Co.  v.  Charles  W.  Williams. 

1.  Street  Railways— Duty  of  Gripman.— It  is  the  duty  of  the  grip- 
man  operating  a  cable  car  in  crowded  city  streets,  to  be  on  the  lookout, 
to  employ  all  reasonable  means  to  avoid  accidents,  and  to  respect  the 
equal  rights  of  others  to  the  use  of  tbe  public  streets.  When  injuries 
are  inflicted  because  of  negligence  in  these  respects,  the  company  be- 
comes liable. 

2.  Damages—  Where  SI ,500  is  Not  Excessive.— Where  the  injuries 
inflicted  consist  of  a  running  sore,  a  severe  contusion  of  the  flesh  and 
bone  of  the  leg,  producing  lameness  likely  to  be  permanent,  cause  pain 
in  the  chest  and  in  the  leg,  the  coughing  and  spitting  of  blood,  and 
impair  the  injured  man's  capacity  for  the  work  by  which  he  •  gains  his 
daily  bread,  $1,500  is  not  excessive. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1899. 
Affirmed,    Opinion  filed  February  18,  1900. 

Van  Vechten  Veeder,  attorney  for  appellant. 

George  H.  White  and  Abram  E.  Mabie,  attorneys  for 
appellee. 
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Mr.  Justice  Frbkman  delivered  the  opinion  of  the  court. 

This  is  an  action  for  personal  injuries.  Appellee  was  a 
passenger  riding  upon  a  cable  car  operated  by  the  appellant. 
The  alleged  injury  was  caused  by  a  collision  of  the  car  in 
question  with  a  team  attached  to  a  beer  wagon. 

It  is  urged  that  appellant  was  not  guilty  of  any  negli- 
gence, and  that  the  verdict  to  the  contrary  is  against  the 
weight  of  the  evidence.  The  claim  of  appellant's  counsel 
is  that  the  wagon  unexpectedly  turned  into  the  south  bound 
or  west' track  at  a  point  about  thirty  feet  in  front  of  the 
cable  car;  that  the  latter  was  going  at  the  rate  of  about 
eight  miles  an  hour,  at  which  rate  it  would  traverse  the 
thirty  feet  in  about  twelve  seconds,  "  too  short  a  time  in 
which  to  stop  a  heavily  loaded  car  on  a  wet,  slippery  track." 
The  undisputed  evidence  tends  to  show  that  the  beer  wagon 
in  question  .was  drawn  by  four  horses  and  heavily  loaded. 
It  was  going  north  and  was  on  the  north  bound,  or  east  of 
the  defendant's  tracks.  A  north  bound  car  coming  up 
behind  said  wagon,  the  gripman  rang  his  gong  as  a  signal 
to  the  wagon  to  get  out  of  his  way.  Thereupon  the  driver 
of  the  wagon  turned  his  horses  westward  upon  the  west  or 
south  bound  track,  leaving  the  east  track  clear  so  that  the 
north  bound  car  thereon  passed  by.  Almost  immediately 
thereafter  the  collision  occurred,  an  approaching  south 
bound  car,  upon  which  appellee  was  a  passenger,  running 
into  the  horses  and  pole  of  the  wagon.  There  is  irrec- 
oncilable conflict  in  the  testimony  with  regard  to  the 
distance  of  the  car  which  caused  the  injury  at  the  time 
the  driver  of  the  beer  wagon  began  to  turn  his  horses 
upon  the  west  track  on  which  said  cable  car  was  approach- 
ing. There  is,  however,  testimony  tending  to  show  that 
the  beer  wagon  with  the  four  heavy  horses  covered  a 
distance  of  from  thirty-five  to  forty  feet.  It  was  not  unrea- 
sonable for  the  jury  to  believe  that  to  turn  this  team  with 
its  heavy  load  of  several  tons,  out  of  the  east  track  and  place 
it  squarely  in  front  of  the  advancing  car  upon  the  west  track, 
would  take  longer  than  twelve  seconds;  and  that  conse- 
quently, the  car  must  have  been  considerably  more  than 
thirty  feet  away,  when  the  gripman  had  notice  or  should  have 
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had  notice  of  the  danger  of  collision.  We  can  not  say  that 
the  evidence  did  not  warrant  the  jury  in  finding  that  the 
gripraan  was  negligent  in  not  stopping  his  car  in  time  to 
avoid  the  accident.  There  is  certainly  considerable  evidence 
tending  to  sustain  such  finding.  We  must  regard  the  verdict 
as  settling  the  questions  of  fact  in  view  of  the  conflicting  evi- 
dence. It  is  the  duty  of  the  gripman  operating  a  cable  car 
in  the  crowded  city  streets,  to  be  on  the  lookout,  to  employ 
all  reasonable  means  to  avoid  accidents  of  this  kind,  and  to 
respect  the  equal  rights  of  others  to  the  use  of  the  public 
streets.  Chicago  City  Ry.  Co.  v.  Jennings,  157  111.  274 
(279).  When  injuries  are  inflicted  because  of  negligence 
in  these  respects,  the  company  becomes  liable  therefor. 

Complaint  is  made  of  a  modification  by  the  court  of  an 
instruction  requested  by  appellant's  counsel,  to  the  effect 
that  as  modified  it  was  not  limited  to  the  issue  raised  by 
the  pleadings.  In  this  objection  we  can  not  concur.  The 
question  before  the  court  and  jury  was  whether  or  not  the 
defendant  or  its  servants  were  guilty  of  the  negligence 
which  caused  the  injuries,  and  we  find  no  serious  fault  with 
the  instruction  to  that  effect.  Nor  do  we  find  harmful  error 
in  the  refusal  by  the  court  to  give  the  instruction  requested 
by  appellant.  The  real  controversy  was  as  to  the  alleged 
negligence,  not  the  experience  of  the  gripman. 

The  jury  returned  a  verdict  for  $2,000.  By  reason  of  a 
remittitur  the  judgment  was  rendered  for  $1,500.  We  can 
not  say  that  where  the  injuries  inflicted  consisted  of  a  run- 
ning sore,  a  severe  contusion  of  the  flesh  and  bone  of  the 
leg  producing  lameness  likely  to  be  permanent;  caused  pain 
in  the  chest  as  well  as  the  leg,  and  the  coughing  and  spit- 
ting of  blood,  and  impaired  appellee's  capacity  for  the  work 
whereby  he  gains  his  daily  bread,  that  $1,500  is  excessive. 

The  judgment  of  the  Superior  Court  must  be  affirmed. 
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1.  Master  and  Servant—  What  the  Servant  Must  Show  in  Order  to 
Recover. — In  order  to  recover  for  defects  in  the  appliances  of  the  busi- 
ness the  servant  must  establish  by  proof  three  propositions:  First,  that 
the  appliance  was  defective;  second,  that  the  master  had  notice  or 
knowledge  thereof ,  or  should  have  had;  third,  that  the  servant  did  not 
know  of  the  defect,  and  had-  not  equal  means  of  knowing  with  the 
master. 

2.  Personal  Injuries— The  Result  of  a  Mere  Accident.— -It  the 
injury  is  the  result  of  a  mere  accident  the  plaintiff  can  not  recover 
therefor. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Samuel  C.  Stough,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1899.  Re- 
versed and  remanded.  Opinion  filed  February  13,  1900.  Rehearing 
denied. 

Statement. —  December  23,  1897,  appellee,  an  expert 
blacksmith,  was  in  the  employ  of  appellant.  The  injury  to 
appellee,  referred  to  in  this  case,  was  inflicted  that  day 
while  he  was  engaged  in  such  employment.  The  principal 
questions  of  fact  are  whether  such  injury  resulted  from 
negligence  for  which  appellant  is  responsible,  or  because  of 
negligence  on  the  part  of  appellee,  which  contributed  to 
produce  such  injury,  or  was  the  result  of  an  accident  for 
which  no  responsibility  rests  upon  appellant. 

At  the  time  he  was  injured,  appellee  and  his  helper,  a  fel- 
low servant,  were  working  together  making  a  forging.  In 
doing  this  the  appellee  held  upon  the  forging  a  hammer 
called  a  "  flatter."  The  helper  struck  the  flatter  with  a 
small  sledge  or  heavy  hand  hammer.  A  small  piece  chipped 
off  the  sledge  and  flew  and  struck  appellee  in  the  left  eye 
and  destroyed  the  sight  of  that  eye.  Appellee  and  his  helper 
had  been  using  these  tools  several  days.  Pieces  had  flaked 
off  said  sledge  so  that  it  was  out  of  order,  and  appellee  says 
he  knew  it  was  out  of  order  two  days  before  he  was  hurt. 
He  testified  that  about  the  middle  of  the  forenoon  of  the 
day  he  was  hurt,  he  pointed  out  to  the  foreman  the  defect 
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in  the  sledge  and  told  him  it  was  not  safe,  and  asked  the 
privilege  of  repairing  it, and  that  the  foreman  replied,  "Go 
ahead  and  use  it  now,  and  I  will  fix  it  or  get  Sara  to  fix  it, 
only  don't  stop  that  job,  it  is  in  a  hurry."  This  the  foreman 
denied.  About  two  o'clock  in  the  afternoon  of  the  same 
day  appellee  and  his  helper  were  again  using  the  same  tools 
when  appellee  was  hurt. 

Appellee  had  the  experience  and  ability  to  repair  said 
sledge.  He  testified  that  he  was  not  allowed  to  do  so  with- 
out orders  from  his  foreman.  The  foreman  testified  that  it 
was  the  custom  in  that  shop  that  all  blacksmiths  keep  such 
tools  in  repair  without  asking  for  permission  so  to  do,  and 
this  is  corroborated  by  other  blacksmiths  working  in  the 
sime  shops  where  appellee  was  hurt.  It  appears  that  this 
is  the  general  custom  in  that  kind  of  shops. 

J.  A.  Post  and  John  B.  Brady,  attorneys  for  appellant. 

Francis  T.  Murphy  and  Thaddeds  S.  A llee, attorneys  for 
appellee;  Roy  O.  West,  of  counsel. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

In  Howe  v.  Medaris,  183  111.  288,  the  Supreme  Court 
quoting  from  Goldie  v.  Werner,  151  III.  551,  556,  state  the 
rule  relating  to  the  liability  of  an  employer  for  injuries  to 
an  employe  by  rfeason  of  defects  in  tools  or  machinery 
used,  very  concisely  and  clearly,  as  follows  (p.  290):  • 

"  The  rule  of  law  in  respect  to  the  burden  of  proof  that 
is  imposed  upon  a  servant  in  a  suit  against  his  master  for 
injuries  resulting  from  defective  machinery,  etc.,  is  stilted 
in  section  414  of  Wood  on  Law  of  Master  and  Servant. 
4  The  servant,  in  order  to  recover  for  defects  in  the  appli- 
ances of  the  business,  is  called  upon  to  establish  three  prop- 
ositions :  First,  that  the  appliance  was  defective;  second, 
that  the  master  had  notice  thereof,  or  knowledge,  or  ought 
to  have  had;  third,  that  the  servant  did  not  know  of  the 
defect,  and  had  not  equal  means  of  knowing  with  the 
master.' " 

Appellee  testified  that  he  knew  before  he  used  the  sledge 
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at  the  time  he  was  hurt,  that  it  was  in  such  a  condition  that 
it  was  unsafe  to  use  it.  He  can  not,  therefore,  recover  in 
this  case,  under  the  rule  approved  by  the  Supreme  Court, 
and  quoted  above,  unless  he  is,  by  law,  exempted  from  the 
operation  of  that  rule  by  reason  of  his  having  reported  the 
condition  of  the  sledge  to  the  foreman  and  the  statement 
by  the  foreman  as  to  repairing  the  same. 

Whether  the  statement  said  to  have  been  made  by  the 
foreman  referring  to  the  sledge,  u  use  it  now,  it  will  be 
repaired  later,"  would  change  the  situation  so  as  to  relieve 
the  appellee  from  the  application  of  the  rule  above  quoted, 
it  is  not  necessary  here  to  determine.  It  was  contended  by 
appellee  that  the  injury  was  the  result  of  a  mere  accident. 
1 1*  that  be  so,  appellee  can  not  recover  therefor.  That  appel- 
lee Was  seriously  injured  there  is  no  doubt.  But  it  does  not 
follow  from  that  fact  alone  that  appellant  is  liable  for  the 
damages  arising  from  such  injury.  There  are  some  misfor- 
tunes and  losses  for  which  no  one  can  be  held  to  respond  in 
damages. 

It  is  contended  that  the  injury  to  appellee  was  the  result 
of  a  mere  accident,  and  that  the  testimony  sustained  that 
contention.  It  was  upon  that  theory  and  contention  that 
appellant  requested  the  court  to  give  to.  the  jury  the  follow- 
ing instruction,  viz.: 

"The  court  instructs  the  jury  that  if  you  believe  from 
the  evidence  that  the  injury  to  the  plaintiff  was  the  result 
of  a  mere  accident  and  neither  the  defendant  nor  the 
plaintiff  were  the  cause  thereof,  you  should  find  the  defend- 
ant not  guilty." 

That  instruction  is  quoted  and  objection  thereto  urged 
and  argued  by  counsel  for  appellant  in  their  printed  argu- 
ment, filed  in  this  court.  Counsel  for  appellee  make  no 
reply  to  this  in  their  printed  argument  other  than  a  gen- 
eral statement  in  a  single  paragraph  in  which  they  say,  as 
to  this  and  other  objections  to  instructions  urged  by  coun- 
sel for  appellant,  that  every  phase  of  the  case  was  covered 
by  the  instruction  as  given.  We  do  not  find  that  the  rule 
presented  by  said  instruction  is  covered  by  any  instruction 
which  was  given  by  the  court.    Under  the  facts  and  cir- 
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cumstances  of  this  case  said  instruction  should  have  been 
given. 

It  appears  from  what  has  been  said  that  this  judgment 
can  not  be  sustained.  It  is  therefore  not  deemed  necessary 
to  here  review  at  length  the  numerous  points  and  elaborate 
arguments  presented  by  counsel  in  their  printed  briefs  and 
arguments  filed  in  this  case.  No  question  of  law  appears 
which  demands  consideration  from  this  court  further  than 
has  been  heretofore  given. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  is  remanded  for  reasons  expressed.  Reversed  and 
remanded. 
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1.  Instructions— Excessive  Caution  on  Part  of  Master,  When  the 
Servant  has  Knowledge  of  His  Peril. — Where  an  injured  person  had 
worked  for  about  three  months  at  the  same  kind  of  work,  and  must  be 
chargeable  with  the  common  knowledge  of  the  perils  incident  to  it,  it  is 
error  to  charge  the  jury  that  the  duty  of  knowing  and  informing  the 
servant  of  a  hazard  that  he  knew  as  well  as  the  foreman  did,  was  incum- 
bent upon  the  master,  without  the  exercise  of  any  correlative  duty  or 
care  upon  the  part  of  tl>e  servant. 

2.  Same — Employer  and  Workman— Erroneous  and  Mischievous. — 
An  instruction  that  the  giving  of  an  order,  generally,  to  go  to  work  and 
do  something  that  is  a  part  of  the  general  work  on  hand,  which  is  not 
in  the  doing  of  it  an  _  increase  of  the  hazard  of  the  general  job,  implies 
an  assurance  to  the  servant  that  there  is  no  danger  in  the  doing  of  it, 
irrespective  of  how  the  servant  may  perform  what  he  is  told  to  do,  is  not 
good  law  in  the  abstract,  and  as  applied  to  the  evidence  in  this  record, 
was  erroneous  and  mischievous. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  County:  the  Hon,  Charles  G.  Neely,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1899.  Reversed  and 
remanded.    Opinion  filed  February  13,  1900. 

Amertcus  B.  Melville,  Frank  J.  Canty  and  H.  W. 
Magee,  attorneys  for  appellant. 

Skth  F.  Crews  and  Ralph  Crews,  attorneys  for  appellee. 
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Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  appellant  was  a  contractor  engaged  in  the  work  of 
excavating  rock  for  the  channel  of  the  drainage  canal.  The 
appellee  was  an  employe  of  the  appellant  and  worked  in 
the  night  time.  His  duties  were  to  assist  in  filling  broken 
rock  into  buckets  that  were  carried  by  a  hoisting  cable  to 
the  dump  on  the  canal  bank.  This  broken  rock  consisted  of 
large  and  small  pieces  that  were  produced  by.  dynamite 
explosions,  and  lay  in  sloping  piles,  the  clearing  away  of 
which  was  the  work  appellee  was  engaged  in. 

While  so  at  work,  a  large  piece  of  loose  rock  slid  down 
the  pile  and  upon  one  of  appellee's  legs  and  broke  it,  so  that 
its  amputation  between  the  knee  and  ankle  became  neces- 
sary. 

To  recover  compensation  for  his  injuries  this  suit  was 
brought,  resulting  in  a  verdict  and  judgment  against  appel- 
lant for  $5,750,  and  this  appeal  has  followed. 

The  appellee  was  at  work  at  the  foot  of  the  sloping  pile, 
and  testified  that  shortly  before  he  was  hurt,  the  foreman 
of  the  gang  told  him  to  "  clean  up  "  the  bucket  that  had 
just  been  filled,  so  it  might  be  hoisted,  and  that  he  was 
engaged  in  doing  so  when  the  rock  that  slid  forward  from 
the  pile  caught  his  leg.  The  piece  of  rock  that  slid  for- 
ward upon  the  appellee,  lay  upon  the  slope  from  three  to 
five  feet  from  the  bottom. 

The  tenth  and  eleventh  instructions,  given  at  the  request 
of  appellee,  were  as  follows  : 

"  10.  The  court  instructs  the  jury  that  it  was  the  duty 
of  the  defendant  to  see  that  the  pile  of  rock  was  reasonably 
safe  before  ordering  the  plaintiff  to  work  in  that  particular 
place. 

And  you  are  further  instructed,  that  if  you  believe  from 
the  evidence  that  the.  defendant,  through  its  foreman,  by 
the  exercise  of  ordinarv  care,  could  have  discovered  the 
condition  of  the  rock  wLich  fell  upon  the  plaintiff,  then  as 
a  matter  of  law  the  defendant  was  presumed  to  know, 
because  by  the  law  he  should  have  known  of  the  condition 
of  the  rock,  and  it  was  the  duty  of  the  foreman  to  inform 
the  plaintiff  of  the  condition." 

"  11.     The  court  instructs  the  jury  that  when  the  master 
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orders  a  servant  to  perform  his  work,  the  servant  has  a  right 
to  assume  that  the  master,  with  his  superior  knowledge  of 
the  facts,  would  not  expose  him.  the  servant,  to  unnecessary 
perils;  the  servant  has  a  right  to  rest  upon  the  assurance 
that  there  is  no  danger,  which  is  implied  by  such  an  order. 

The  primary  duty  of  the  servant  is  obedience,  and  he 
can  not  be  charged  with  negligence  in  obeying  the  order  of 
the  master  unless  he  acts  recklessly  in  so  obeying. 

Whether  Nordstrom,  the  plaintiff,  was  directed  by  the 
foreman  to  work  at  the  particular  kind  of  work,  and  at  the 

Carticular  place  where  he  was  working  at  the  time  when 
e  was  injured,  are  questions  of  fact  for  the  jury  to  deter- 
mine from  the  weight  of  the  evidence.  And  if  you  believe 
from  a  preponderance  of  the  evidence,  that  the  foreman 
ordered  the  plaintiff  to  work  at  the  particular  work  he  was 
doing  when  injured,  then  whether  he  acted  recklessly  in 
obeying  the  foreman's  order,  or  whether  he  acted  as  a  reason- 
ably prudent  person  should  act,  are  questions  of  fact  to  be 
determined  by  the  jury." 

There  is  no  evidence  in  the  record  from  which  it  may  be 
inferred  that  the  work  in  which  the  appellee  was  engaged 
was  especially  hazardous,  or,  at  least,  that  its  hazards  were 
not  such  as  were  perfectly  obvious  to  every  \\  o^kman. 

Appellee  had  worked  for  appellant  and  another  con- 
tractor on  a  rock  cut  of  the  same  kind,  for  about  three 
months  at  the  same  kind  of  work,  and  must  be  chargeable 
with  the  common  knowledge  that  large  pieces  of  rock  lying 
upon  a  sloping  pile  of  loose  rock  are  likely  to  slide  down  if 
the  lower  part  of  the  pile  is  disturbed. 

The  bucket  or  "skip"  which  appellee  had  assisted  to  fill 
and  had  been  directed  to  "  clean  up"  preparatory  to  its 
being  hoisted,  stood  at  the  bottom  of  the  slope,  and  in  work- 
ing about  it  the  appellee  was  bound  to  keep  in  mind  the 
liability  of  the  upper  pieces  of  stone  upon  the  pile  to  slide 
down  upon  him.  Under  such  circumstances  it  was  not 
proper  to  charge  the  jury,  as  the  tenth  instruction  does,  in 
effect,  that  the  duty  of  knowing  and  informing  the  appel- 
lee of  a  hazard  that  he  knew  as  well  as  the  foreman  did,  was 
incumbent  upon  the  appellant  without  the  exercise  of  any 
correlative  duty  of  care  upon  the  part  of  appellee. 

Coming  to  the  eleventh  instruction,  it  is  not  the  law,  as 
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there  in  effect  stated,  that  the  giving  of  an  order,  generally, 
to  go  to  work  and  do  something  that  is  part  of  the  general 
work  in  hand,  which  is  not,  in  the  doing  of  it,  an  increase 
of  the  hazard  of  the  general  job,  implies  an  assurance  to  the 
employe  that  there  is  no  danger  in  the  doing  of  it,  irre- 
spective of  how  the  employe  may  perform  what  he  is  told 
to  do. 

The  "cleaning  up"  of  the  bucket  is  shown  by  appellee's 
own  testimony  to  have  been  the  usual  course  of  the  work 
whenever  the  bucket  was  filled,  so  that  when  it  came  to  be 
hoisted  and  caused  to  swing,  the  loose  stones  would  not  fall 
over  the  edge  and  hurt  workmen  below. 

The  eleventh  instruction  is  not  good  law  in  the  abstract, 
and  as  applied  to  the  evidence  in  this  record  was  most 
erroneous  and  mischievous. 

Appellee's  eighteenth  instruction  sails  "close  to  the 
wind  "  upon  the  subject  of  pain  and  suffering,  but  if  there 
be  error  in  it,  such  error  can  be  avoided  at  the  next  trial 
by  a  careful  observance  of  the  rule  in  relation  to  such  mat- 
ter, recently  adopted  by  the  Supreme  Court  in  Chicago 
City  Ry.  Co.  v.  Anderson,  182  111.  298. 

In  view  of  the  necessary  reversal  of  the  judgment  because 
of  the  erroneous  instructions,  we  refrain  from  a  fuller  dis- 
cussion of  the  evidence,  especially  upon  the  question  of  a 
proper  lighting  of  the  place  in  which  appellee  worked. 
Reversed  and  remanded. 


Eleanor  Hntchinson  v.  Francis  Croarkin, 

1.  Fraudulent  Conveyances.— To  What  Respect  Binding,— A  vol- 
untary conveyance,  fraudulent  as  against  creditors,  may  nevertheless 
be  valid  and  binding,  except  as  to  those  who  were  creditors  at  the  time 
such  conveyance  was  made. 

2.  Husband  and  Wife— Where  Not  Partners.— The  fact  that  a  hus- 
band worked  for  and  assisted  his  wife  in  the  management  of  a  boarding 
house  and  hotel  does  not  of  itself  constitute  him  a  partner,  or  establish 
the  contention  that  he  was  financially  interested  in  the  business  with 
her. 

8.    Equity  Practice— Measure  of  Proof.— Material  averments  in  a 
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bill  calling  for  an  answer  under  oath,  which  are  denied  by  a  verified 
answer,  must  be  proven  by  the  testimony  of  two  witnesses,  or  that  of 
one  witness  and  corroborating  evidence  equal  to  that  of  another. 

Creditor's  Bill.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1899.  Reversed  and  remanded  with 
directions.    Opinion  filed  February  13,  1900.    Rehearing  denied. 

Statement. — This  is  a  creditor's  bill  wherein  appellee  is 
complainant  and  appellant  and  others  were  defendants. 
Appellee  recovered  a  judgment  against  Joshua  H.  Hutchin- 
son, husband  of  appellant,  January  10, 1896.  The  property 
which  it  is  sought  to  subject  to  the  paymeut  of  said  judg- 
ment is  capital  stock  in  the  Oakland  Hotel  Company.  Said 
Hotel  Company  was  organized-  and  stock  issued  in  June, 
1S94.  The  capital  stock  of  said  Hotel  Company  is  $15,000, 
divided  into  600  shares,  of  the  par  value  of  $25  each. 
Appellant  subscribed  for  and  received  595  shares  of  that 
stock.  The  decree  finds  that  said  Joshua  H.  Hutchinson  is 
owner  of  297  shares  of  the  stock  received  by  appellant,  and 
directs  that  appellant  indorse,  deliver  and  assign  to  one  of 
the  masters  in  chancery  of  said  court,  297  shares  of  said 
stock;  that  said  master  sell  the  same,  and  that  out  of  the 
proceeds  bf  such  sale  the  amount  due  upon  said  judgment 
be  paid. 

In  1883  appellant  engaged  in  the  boarding  house  business 
on  Wabash  avenue,  Chicago,  and  at  that  time  invested 
$1,800  in  that  business. .  In  January,  1885,  she  was  married 
to  said  Joshua  H.  Hutchinson.  At  that  time  he  was 
employed  at  a  salary  of  $20  per  week.  He  continued  in 
such  employment  about  five  years  after  such  marriage.  In 
1886  said  Joshua  A.  Hutchinson  sold  real  estate  which 
belonged  to  him,  for  the  sura  of  $2,200. 

At  the  time  of  said  marriage,  in  1885,  Mr.  Hutchinson 
had  three  children.  He  went  at  once  to  live  with  appel- 
lant in  said  boarding  house,  taking  his  children  with  hira. 
From  the  time  it  was  commenced  by  appellant,  in  1883,  up 
to  1S94,  said  boarding  house  business  was  prosperous,  and 
came  to  be  known  as  Gresham  Hotel. 

After  terminating  his  aforesaid  employment  in  1889,  Mr. 
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Hutchinson  was  engaged  in  real  estate  business  about  a  year, 
but  made  nothing  at  that.  Then  he  engaged  in  an  enterprise 
in  which  he  invested  $1,000  in  cash,  and  lost  it.  In  the 
spring  of  1892  he  made  another  business  venture,  in  which 
he  lost  $1,000  more. 

In  1894  said  boarding  house  business  was  transferred  to 
Oakland  boulevard,  and  said  corporation  organized.  Said 
Oakland  Hotel  Company  has  since  that  time  continued  said 
business.  Mr.  Hutchinson  has  been  employed  by  that  com- 
pany and  paid  by  it  a  fixed  salary  ever  since  it  was  organized. 

Mr.  Hutchinson  and  his  said  three  children  have  lived  at 
said  boarding  house  with  appellant  (and  one  child  born 
since  said  marriage)  all  the  time  since  he  was  married  to 
appellant,  except  when  one  of  his  children  was  away  attend- 
ing school.  He  never  paid  any  board  or  room  rent  for  him- 
self or  family  at  either  of  said  boarding  houses.  One  of 
Mr.  Hutchinson's  daughters  received  a  special  education  in 
Chicago,  in  music.  His  second  daughter  received  a  general 
education  at  a  college  in  Ireland.  Mr.  Hutchinson  paid  the 
expenses  for  both  of  them. 

The  testimony  does  not  show  that  Mr.  Hutchinson  has 
had  any  income  or  received  any  money  from  any  source 
since  the  termination  of  his  employment  in  1889.  He  has 
put  no  money  into  said  boarding  house  business  since  that 
time,  if  ever.  But  he  has  since  that  time  lost  $2,000  in 
business  ventures  and  has  supported  and  educated  his  chil- 
dren. Since  some  time  in  1892  he  has  been  engaged  in  no 
business  other  than  in  connection  with  the  Gresham  and 
Oakland  hotels. 

Elmer  Dewitt  Brothers,  attorney  for  appellant;  Henry 
C.  Notes,  of  counsel. 

William  A.  Doyle,  attorney  for  appellee;  Francis  E. 
Croarkin,  of  counsel. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 
A  voluntary  conveyance   alleged  to  be  fraudulent   as 
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against  creditors  is  valid  and  binding  except  as  to  one  who 
was  a  creditor  at  the  time  such  voluntary  conveyance  was 
made.  Mixel  v.  Lutz,  34  111.  382;  Tunison  v.  Chamblin,  88 
III.  378.  The  judgment  in  question  was  not  recovered 
until  two  years  after  the  alleged  fraudulent  transfer  of  stock 
to  appellant.  But  the  claim  of  appellee  had  existed  since 
1891.  It  was  for  damages  growing  out  of  a  personal  wrong 
or  tort.  A  person  having  such  a  claim  is  a  creditor  of  the 
tortfeasor  within  the  meaning  of  the  statute  of  frauds. 
Bougard  v.  Block,  81  111.  186;  Anglo-American  Co.  v.  Baier, 
31  111.  App.  653,  657.  The  rules  of  law  applicable  to  this 
case  are  well  settled.  The  important  question  to  be  deter- 
mined is  whether  issuing  the  capital  stock  in  question  lo 
appellant  was  fraudulent  as  against  the  rights  of  appellee. 

There  was  never  any  agreement  by  which  Mr.  Hutchin- 
son was  to  have  any  interest,  as  partner  or  otherwise,  in 
said  boarding  house  business.  But  it  is  contended  by  coun- 
sel for  appellee  that  facts  and  circumstances  appearing  in 
the  testimony  show  that  he  had  such  interest. 

Appellant  was  called  by  appellee  and  examined  as  a 
witness.  It  appears  that  she  answered  all  questions  pro- 
pounded to  her  fully  and  fairly  and  without  evasion.  There 
is  no  attempt  to  impeach  or  discredit  her.  Neither  is  there 
any  testimony  seriously  conflicting  with  her  statements  as 
to  any  material  fact.  She  testified  that  in  1892,  after  he 
had  failed  in  his  other  business  ventures,  Mr.  Hutchinson 
first  undertook  the  management  of  the  Gresham  Hotel  and 
assisted  her — that  up  to  that  time  she  had  herself  managed 
the  business — and  that  the  business  did  not  increase  under 
his  management.  The  testimony  does  not  sustain  the  con- 
tention that  Mr.  Hutchinson  ever  put  any  definite  amount 
into  the  business,  or  that  he  ever  in  fact  contributed  any- 
thing thereto,  other  than  personal  services,  and  that  he  had 
the  support  of  himself  and  his  three  children.  It  does  not 
appear  that  any  accounts  were  kept  as  between  Mr.  Hutchin- 
son and  appellant.  He  and  his  children  lived  in  the  board- 
ing house  with  her,  and  up  to  1SS9  he  probably  contributed 
more  or  less  toward  the  family  expenses,  but  nothing  since, 
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other  than  his  services.  True,  he  joined  with  her  in  a  lease 
or  in  leases  of  property  used  as  a  boarding  house  or  hotel, 
and  for  a  time  the  proceeds  of  the  business  were  deposited 
in  bank  in  his  name  and  checked  out  in  paying  bills  in  con- 
nection with  the  business.  We  do  not  find  that  any  of  his 
separate  money  went  into  the  business  through  the  bank 
deposits. 

The  fact  is  he  never  had  any  money  of  his  own  to  put 
into  the  business  after  some  time  during  the  year  1889. 
When  he  worked,  his  salary  was  $20  per  week,  with  which 
to  support  his  family.  He  lost  in  business  ventures  as  much 
as  he  received  for  real  estate  sold.  It  does  not  appear  that 
the  business  was  ever  conducted  in  his  name,  or  in  the  name 
of  any  partnership  of  which  he  appeared  to  be  a  member. 
Appellant  swears  that  u  Mr.  Hutchinson  never  had  any  in- 
terest in  "  the  Gresham  Hotel. 

As  stated,  Mr.  Hutchinson  has  never  contributed  any 
money  or  property  to  said  business  since  appellee  became  a 
creditor.  Appellee  never  extended  any  credit  to  Mr.  Hutch- 
inson upon  the  faith  of  his  alleged  interest  in  said  business. 
Appellant  established  and  owned  the  business.  The  fact 
that  Mr.  Hutchinson  worked  for  and  assisted  appellant  in 
the  management  of  said  business  does  not  of  itself  consti- 
tute him  a  partner  or  establish  the  contention  that  he  was 
financially  interested  in  said  business. 

The  prayer  of  said  bill  is  that  appellant  and  the  other 
defendants  therein  named  "  may  be  required  upon  their  sev- 
eral and  respective  corporal  oath  *  *  *  to  full,  true, 
direct  and  perfect  answers  make  to  all  and  singular  the 
matters  and  things  herein  (therein)  before  stated  and 
charged,  and  especially  "  as  to  many  matters  then  in  said 
bill  of  complaint  and  at  length  stated  and  set  forth.  And 
further  "that  the  defendants  may  also  several  answer  make 
to"  the  interrogations  thereinafter  "numbered  and  set 
forth."  Then  follows  prayer  for  process  commanding  the 
defendants  to  appear,  etc.,  "then  and  there  to  answer  this 
bill,  etc.,  but  not  iinder  oath  (answer  under  oath  being  here- 
by waived)." 

Vol.  LXXXVII  81 
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The  defendants  answered  under  oath.  That  seems  to 
bring  this  case  within  the  rule  that  material  averments  in 
the  bill  which  are  denied  by  the  answer  must  be  proven  by 
the  testimony  of  two  witnesses  or  that  of  one  witness  and 
corroborating  evidence  equal  to  that  of  another. 

But  upon  the  merits  of  the  case  and  aside  from  the  ques- 
tion as  to  the  effect  of  the  answers  under  oath  the  bill 
should  be  dismissed  for  want  of  equity. 

The  decree  of  the  Circuit  Court  is  reversed  and  remanded 
with  directions  to  dismiss  said  bill  for  want  of  equity.  Re- 
versed and  remanded  with  directions. 


Andrew  Gooden  et  al.  v.  John  Vinke  et  al. 

1.  Receiver— In  Mortgage  Foreclosure.—  Ordinarily  in  foreclosure 
proceedings  a  receiver  will  not  be  appointed  unless  the  mortgaged  prem- 
ises are  insufficient  security  for  the  debt,  and  the  party  personally  liable 
for  the  debt  is  either  insolvent  or  of  very  questionable  responsibility. 

2.  Same— Power  to  Lease  Premises. — A  clause  in  an  order  appointing 
a  receiver  in  a  foreclosure  proceeding  giving  him  power  to  lease  the  prem- 
ises for  a  term  not  exceeding  a  year,  for  such  rentals  "  as  he  shall  deem 
advisable  and  just,"  without  notice  to  the  mortgagor  or  holder  of  the 
legal  title,  and  without  an  order  of  court  made  upon  notice  allowing  an 
opportunity  to  be  heard,  is  too  broad.  If  it  were  in  the  power  of  the 
receiver  to  lease  at  will,  if  the  debt  should  be  paid  or  redemption  under- 
taken,  injustice  might  be  done. 

Mortgage  Foreclosure.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1809.  Affirmed  in  part  and 
reversed  in  part,  with  directions.    Opinion  filed  February  18,  1900. 

Samuel  J.  Howe,  attorney  for  appellants. 

Smith,  Blatchford  &  Taylor,  attorneys  for  appellees; 
Edwin  Burritt  Smith,  of  counsel. 

Mr.  Ju8tioe  Frkkman  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  an  interlocutory  order  appointing 

a  receiver.    Appellees  filed  a  bill  to  foreclose  a  mortgage, 
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and,  pending  the  foreclosure,  the  order  in  question  was 
entered. 

The  trust  deed  provides  that  in  case  of  default,  the  trus- 
tee may  take  possession  of  the  premises,  and  rent  the  same 
"upon  such  terms  as  to  him  shall  seem  best,"  make  repairs, 
effect  insurance,  pay  taxes  and  assessments,  and  do  other 
things  necessary  for  proper  protection  of  the  property. 

The  affidavits  upon  which  the  application  for  the  receiver 
are  based  relate  solely  to  the  value  of  the  property,  and  tend 
to  show  that  the  latter  is  inadequate  security  for  the  mort- 
gage debt.  This  is  contradicted  by  numerous  affidavits 
filed  in  behalf  of  appellants,  but  upon  the  showing  made  we 
can  not  say  that  the  chancellor  did  not  exercise  a  just  dis- 
cretion in  concluding,  as  he  seems  to  have  done,  that  the 
adequacy  in  value  was  so  uncertain  as  to  make  the  appoint- 
ment proper  for  the  protection  of  the  mortgagee's  interests. 

While  it  is  true  that  the  trust  deed  does  not  in  express 
terms  authorize  the  appointment  of  a  receiver,  it  does 
authorize  the  trustee  to  take  possession  of  the  mortgaged 
premises  upon  default,  as  above  stated.  In  such  cases  upon 
refusal  of  the  trustee  to  act,  it  is  said  a  court  of  equity  may 
appoint  a  receiver,  independently  of  any  question  of  depre- 
ciation of  the  property.  High  on  Receivers,  Sec.  641,  3d 
Ed.  An  appointment  may  also  be  made  in  such  case  even 
though  it  does  not  appear  whether  the  party  personally 
liable  is  or  is  not  insolvent.  Jones  on  Mortgages,  1515  (1st 
Ed.).  Ordinarily,  however,  it  will  not  be  done  unless  the 
mortgaged  premises  are  insufficient  security  for  the  debt, 
and  the  party  personally  liable  for  the  debt  is  either  insolv 
ent  or  of  very  questionable  responsibility.  Haas  v.  Chicago 
Building  Soc.,  89  111.  498  (302). 

While  we  are  of  opinion,  therefore,  that  the  appointment 
of  a  receiver  in  this  case  is  proper,  it  does  not  necessarily 
follow  that  upon  a  mere  showing  by  affidavit  of  facts  which 
may  be  sufficient  to  sustain  a  presumption  that  the  security 
is  inadequate,  the  receiver  should  be  allowed  to  exercise  an 
unlimited  discretion  or  appropriate  the  rents  and  profits 
without  an  express  order  of  court.     The  maker  of  the  trust 
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deed  and  note,  may,  if  he  chooses,  authorize  the  trustee  to 
take  possession  and  do  whatever  "  to  him  shall  seem  best." 
But  it  does  not  follow  that  a  receiver  appointed  by  order  of 
court  over  the  objection  of  the  mortgage  debtor  should  pos- 
sess the  same  powers.  The  latter  is  an  officer  of  the  court, 
and  although  accountable  thereto  for  all  his  acts  as  such 
receiver,  is  not  the  appointee  of  the  owner  of  the  property. 
We  are  of  the  opinion  that  the  clause  in  the  order  of  appoint- 
ment giving  him  power  to  lease  the  premises  for  a  term  not 
exceeding  a  year  and  for  such  rentals  "  as  he  shall  deem 
advisable  and  just,"  without  notice  to  the  mortgagor  or 
holder  of  the  legal  title  and  without  an  order  of  court  duly 
entered  upon  such  notice  and  an  opportunity  to  be  heard,  is 
too  broad.  If  the  debt  should  be  paid  or  redemption  be 
undertaken  injustice  might  be  done  if  it  was  in  the  power 
of  a  receiver  to  lease  at  will.  Silverman  v.  N.  Y.  M.  L. 
Ins.  Co.,  5  111.  App.  124.  If  a  lease  is  to  be  made,  it  should 
be  by  order  of  court  so  authorizing  upon  due  notice.  As  it 
is,  the  decree  vests  the  receiver  with  a  power  which  the 
court  should  retain  in  its  own  hands. 

The  same  is  true  as  to  that  part  of  the  order  directing 
the  receiver  to  pay  interest  on  the  note  secured  by  the  trust 
deed  sought  to  be  foreclosed.  While  the  trustee  is  by  the 
trust  deed,  and  the  receiver  may  be  authorized  to  "  collect 
all  rents,  issues  and  profits,"  their  disbursement  for  such  spe- 
cial purpose,  except  for  the  protection  and  preservation  of 
the  property,  should  likewise  be  upon  express  order  of 
court  upon  proper  notice. 

In  these  respects  we  are  of  opinion  the  order  should  be 
modified.  The  decree  appointing  the  receiver  is  there- 
fore affirmed,  excepting  so  much  thereof  as  authorizes  the 
receiver  to  lease  said  premises  at  his  own  discretion  and  for 
such  rentals  as  he  may  deem  just,  and  directs  payment  of 
interest  on  the  note  secured  by  the  trust  deed  sought  to  be 
foreclosed. 

As  to  those  portions  the  decree  is  reversed,  with  direc- 
tions to  the  Circuit  Court  to  so  modify  it  as  not  to  be  incon- 
sistent with  the  views  herein  expressed.  Affirmed  in  part 
and  reversed  in  part,  with  directions. 
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August  S.  Wehrheim  v.  The  Thiel  Detective  Co.      '— 

104 

1.  Practice— Exceptions  to  Judgments  Must  Be  Preserved,-— Unless  *2^ 
there  is  a  bill  of  exceptions  showing  that  a  party  excepted  to  the  judg- 1  87 
ment  where  the  trial  was  by  the  court  without  a  jury,  or  made  a  motion  1*08 
for  a  new  trial,  and  saved  an  exception  to  the  decision  of  the  court  over- 
ruling such  motion  where  it  was  by  jury  trial,  a  court  of  review  is 
precluded  from  considering  the  sufficiency  of  the  evidence  to  support 
the  judgment,  and  can  only  review  such  questions  as  arise  upon  the 
pleadings. 

2.  Same— Exceptions,  How  Preserved.  —The  fact  that  such  exceptions 
appear  in  the  judgment  order,  or  the  order  allowing  an  appeal  as  made 
up  by  the  clerk  and  certified  by  him,  is  not  sufficient;  they  must  be  pre- 
served in  a  bill  of  exceptions. 

3.  Same—  When  a  BUI  of  Exceptions  is  Necessary.— Where  it  is 
desired  to  assign  error  upoli  a  decision  of  the  court,  the  motion  and  the 
ruling  of  the  court  upon  it,  together  with  the  exception,  must  be  pre- 
served in  the  record  by  a  bill  of  exceptions. 

4.  Exceptions— Object  of  the  Bill— It  is  the  object  of  a  bill  of  excep- 
tions to  put  the  decision  objected  to  upon  record  for  the  information  of 
the  reviewing  court. 

Assumpsit. — Com  mon  counts.  A  ppeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Elbridoe  Hanecy,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1899.  Affirmed.  Opinion 
filed  February  13,  1900.    Rehearing  denied. 

William  B.  Bradford,  attorney  for  appellant. 

Charles  B.  Obermeyer,  attorney  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

We  are  met  at  the  outset  in  this  case  with  the  objection 
that  the  bill  of  exceptions  contains  no  allusion  to  any  excep- 
tion to  the  judgment.  Examination  discloses  that  the  point 
is  well  taken.  If  such  exceptions  were  in  fact  taken,  they 
are  not  preserved  in  the  bill  of  exceptions. 

It  has  been  repeatedly  held  that  unless  there  is  a  bill  of 
exceptions  showing  that  appellant  excepted  to  the  judgment 
where  the  trial  was  by  the  court  without  a  jury,  or  made  a 
motion  for  a  new  trial,  and  saved  an  exception  to  the  decis- 
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ion  of  the  court  overruling  such  motion  where  there  was  a 
jury  trial,  it  will  be  understood  that  the  defendant  acquiesced 
therein;  that  the  reviewing  court  is,  in  the  absence  of  such 
a  bill  of  exceptions,  precluded  from  considering  the  suffi- 
ciency of  the  evidence  to  support  the  judgment,  and  can 
only  review  such  questions  as  arise  upon  the  pleadings. 
Stern  v.  The  People,  96  111.  475  (479);  James  v.  Dexter,  113 
111.  654  (636),  and  cases  there  cited;  Martin  v.  Foulke,  114 
111.  206  (207);  Fireman's  Ins.  Co.  v.  Peck,  126  111.  494,  and 
cases  there  cited;  Harris  v.  The  People,  130  111.  457  (463); 
Everett  v.  Collinsville,  41  111.  App.  553;  E.  St.  L.  Electric 
St.  R.  R.  Co.  v.  Cauley,  49  111.  App.  310;  Sands  v.  Kagey, 
150  III.  109;  111.  C.  R.  R.  Co.  v.  O'Keefe,  154  111.  511;  Dick- 
inson  v.  Gray,  72  111.  App.  55,  and  many  others. 

In  Fireman's  Ins.  Co.  v.  Peck,  above  cited,  which  was  a 
case  tried  without  the  intervention  of  a  jury,  as  in  the  case 
at  bar,  the  Supreme  Court  were  urged  to  change  the  rule, 
where  the  proper  motions  and  exceptions  appeared  in  the 
judgment  order,  or  order  allowing  an  appeal  so  made  up  by 
the  clerk  and  certified  by  him,  and  refused  to  do  so,  stating 
that  the  practice  has  been  so  long  settled  in  this  State  it 
ought  not  to  be  departed  from. 

The  rule  is  applicable  generally  to  all  motions  where  it  is 
desired  to  assign  error  upon  the  decision  of  the  court  there- 
on, that  the  motion,  the  ruling  of  the  court  upon  it  and  the 
exception  shall  be  preserved  in  the  record  by  bill  of  excep- 
tions. C.  R.  I.  &  P.  Ry.  Co.  v.  Town  of  Calumet,  151  111. 
512,  and  cases  cited.  An  exception  can  only  be  made  part 
of  the  record  by  so  embodying  it  in  a  bill  of  exceptions. 
Martin  v.  Foulke,  supra.  In  this  is  found  the  reason  of  the 
rule.  It  is  the  object  of  a  bill  of  exceptions  to  put  the  deci- 
sion objected  to  upon  record  for  the  information  of  the 
reviewing  court. 

It  may  be  that  the  evidence  in  this  case  does  not  justify 
the  finding  and  judgment.  The  proof,  so  far  as  the  record 
shows,  does  not  appear  to  establish  as  satisfactorily  as  could 
be  desired  that  the  services  sued  for  were  actually  ren- 
dered, nor  the  disbursements  as  charged  actually  expended, 
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although  they  may  have  been.  But  we  are  precluded  from 
considering  the  sufficiency  of  the  evidence,  and  must  pre- 
sume that  the  finding  of  the  trial  court  was  correct.  The 
judgment  must  be  affirmed. 
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Andrew  Peterson,  for  the  use  of,  etc.,  v.  The  Hartford  gjjg   ^j 
Fire  Ins.  Co, 

1.  Insurance—  Tender  of  Unearned  Premiums  on  Cancellation  of 
Policies.—  Under  a  policy  of  insurance  providing  that  the  company  may 
cancel  its  policy  by  giving  five  days'  notice,  the  tender  of  the  unearned 
premium  with  the  notice  of  cancellation  is  necessary. 

2.  Same— No  Cancellation  Without  the  Tender  of  the  Unearned 
Premiums. — Under  a  policy  of  insurance  providing  that  the  company 
may  cancel  its  policy  by  giving  five  days'  notice,  a  tender  of  the  un- 
earned premium  is  a  condition  precedent,  and  until  it  is  done,  there  can 
be  no  cancellation. 

8.  Same— Cancellation  of  Policies  by  the  Insurer.— It  the  refunding 
of  the  premium,  or  a  portion  of  it,  by  the  insurer,  is  one  of  the  terms 
upon  which  it  may  cancel  the  policy,  such  terms  must  Decompiled  with 
before  the  cancellation  is  accomplished. 

4.  Same—  Consent  of  a  Mortgagee  Not  Sufficient.— The  consent  of  a 
mortgagee  of  the  insured  premises  to  the  cancellation  of  the  policy, 
without  the  knowledge  of  the  insured,  is  ineffectual,  and  can  not 
deprive  him  of  his  rights. 

5.  Same — Effect  of  Mortgagee's  Claims.— A.  clause  in  a  policy  of 
insurance  to  the  effect  that  the  loss,  if  any,  shall  be  payable  to  the  mort- 
gagee, gives  him  a  right  to  bring  a  suit  in  the  name  of  the  insured  for  his 
use,  but  gives  him  no  right  to  consent  to  a  cancellation  of  the  policy 
before  a  loss  occurs. 

Assumpsit,  on  an  insurance  policy.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Elbridge  Hanecy,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1899.  Reversed  and 
remanded  with  directions.    Opinion  filed  February  13,  1900. 

Mr.  Justice  Horton  not  concurring. 

Statement  of  Facts. — March  10,  1S90,  Andrew  Peterson 
and  wife  gave  the  Masonic  Building,  Loan  &  Savings 
Association  a  mortgage  on  lot  68,  block  22,  Chicago  and 
Calumet  Canal  and  Dock  Company's  Subdivision,  Hege- 
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wisch,  Illinois,  to  secure  his  bond  of  that  date  given  to  secure 
a  loan  of  $2,000  on  twenty  shares  of  its  stock  owned  by  him 
as  one  of  its  members.  Said  bond  and  mortgage  provided 
that  Peterson  should  keep  all  buildings  on  the  premises 
insured,  and  make  the  loss,  if  any,  payable  to  the  associa- 
tion as  its  interest  might  appear. 

There  was  $2,000  due  and  unpaid  on  said  bond  and  mort- 
gage at  the  time  of  the  trial.  March  23, 1893,  the  Hart- 
ford Fire  Insurance  Company,  by  William  M.  Martin,  its 
agent  at  Hegewiscb,  issued  to  and  in  the  name  of  Peterson 
its  policy  of  insurance  whereby  it  insured  the  dwelling 
house  situated  on  said  premises  against  loss  by  lire  to  the 
amount  of  $1,700  for  the  term  of  three  years  from  March 
24,  1893,  for  a  premium  of  $18,  which  sum  Peterson  then 
paid  to  Martin  and  took  his  receipt,  as  such  agent,  therefor. 

Peterson  instructed  Martin  to  deliver  the  policy  to  said 
association,  who  received  and  held  it  as  additional  security 
for  said  loan  until  August  8,  1893,  when  Martin  (who  had 
failed  to  pay  said  premium  to  the  defendant  and  who  had 
been  ordered  by  the  defendant  to  cancel  said  policy)  went 
to  the  office  of  the  association  and  told  its  secretary,  to 
whom  he  had  originally  delivered  the  policy,  that  the  Hart- 
ford Company  had  ordered  said  policy  canceled  and  asked 
him  for  it,  and,  upon  receiving  it  from  the  secretary,  deliv- 
ered it  to  the  Hartford  Fire  Insurance  Company,  and  on 
the  back  of  it,  made  this  memorandum:  " Canceled  and 
issued  back  August  8,  1893." 

The  Hartford  Fire  Insurance  Company  never  in  any  way 
notified  Andrew  Peterson  of  their  intended  cancellation  of 
said  policy,  nor  that  they  had  canceled  it,  until  after  the 
destruction  of  said  dwelling,  and  they  never  returned  or 
tendered  any  part  of  the  premium  that  he  had  paid  them 
for  the  policy. 

August  26,  1893,  said  Martin,  as  agent  of  the  Fireman's 
Insurance  Company,  issued  and  delivered  to  said  secretary 
a  policy  of  insurance  whereby  the  latter  company  purported 
to  insure  Andrew  Peterson  against  loss  by  fire  to  the 
amount  of  $1,700  on  said  dwelling  house  for  the  term  of 
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three  years  from  August  26,  1893,  the  premium  on  which 
policy  was  never  paid  for  by  Peterson  or  said  association, 
and  Peterson  never  ordered  the  policy  and  never  knew  it 
had  been  issued  until  after  the  destruction  of  the  house  by 
fire. 

October  5,  1893,  said  house,  which  was  then  worth  $1,700 
and  still  owned  by  said  Peterson,  was,  without  his  fault, 
totally  destroyed  by  fire,  and  Martin,  the  agent  that  issued 
said  policies,  was  present  at  the  fire. 

October  17,  1893,  Peterson  signed  and  served  the  follow- 
ing written  notice  upon  the  Hartford  Fire  Insurance 
Company : 

u  Please  take  notice  that  the  dwelling  situated  on  lot  68, 
block  32,  Calumet  and  Chicago  Canal  and  Dock  Company's 
Addition  to  Hegewisch,was  totally  destroyed  by  fire  October 
5, 1893,  at  11  o'clock  p.  m.,  insured  in  your  company  as  policy 
958,  issued  by  your  agent,  W.  M.  Martin,  March  24,  1893. 
My  notice  would  have  been  given  you  earlier  but  that 
your  agent,  W.  M.  Martin,  was  notified  and  was  present  at 
the  fire.  Andrew  Peterson." 

On  the  back  of  which  notice  one  Taylor,  the  agent  of  said 
company,  wrote,  and  Peterson  signed,  the  following : 

41  Chicago,  October  17,  1893. 

Now  comes  Andrew  Peterson  and  states  that  the  within 
and  foregoing  statement  is  not  correct,  and  was  signed  by 
him,  not  Knowing  that  he  claimed  insurance  in  the  Hart- 
ford Insurance  Company  on  his  dwelling,  and  further 
states  that  he  did  not  have  any  insurance  oh  his  dwelling 
in  the  Hartford,  but  did  have  a  policy  on  said  dwelling  in 
the  Fireman's  Insurance  Company  0f  Chicago. 

(Signed)       Andrew  Peterson." 

"  Subscribed  and  sworn  to  before  me  this  17th  day  of 
October,  A.  D.  1893.  W.  H.  Taylor,  N.  P." 

It  was  not  admitted  as  a  fact  that  Peterson  swore  to  said 
statement.  He  testified  that  he  did  not  swear  to  it,  and  did 
not  read  it  or  have  it  read  to  him. 

At  the  time  said  notice  was  served  and  afterward,  said 
company  denied  all  liability  for  loss  under  said  policy,  and 
for  that  reason  no  formal  proof  of  loss  was  made  there- 
under.   Neither  said  association  nor  any  of  its  agents  knew 
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of,  authorized  or  ratified  the  statement  signed  by  Peterson 
on  the  back  of  said  notice. 

Each  insurance  company  claimed  that  the  other  company 
was  the  only  one  legally  responsible  for  said  loss,  and  each 
refused  and  failed  to  pay  any  part  of  the  same. 

On  the  same  day  that  the  suit  was  commenced  against 
the  Hartford  Fire  Insurance  Company, suit  was  also  brought 
in  the  same  court  in  the  name  of  the  same  plaintiff  for  the 
use  of  the  same  beneficiary  against  the  Fireman's  Insurance 
Company  for  the  recovery  of  insurance  under  its  policy  for 
loss  on  the  same  house,  which  latter  suit  is  still  pending  and 
undetermined. 

The  secretary  of  said  association  never  received  any 
direction  from  the  board  of  directors,  or  president  or  other 
officer,  to  surrender  or  deliver  the  Hartford  policy  or  to 
accept  the  Fireman's  policy. 

The  slip  attached  to  said  Hartford  policy  permits  other 
insurance,  and  said  policy  contains  the  usual  printed  clauses, 
and  among  others  the  following : 

"  This  policy  shall  be  canceled  at  any  time  at  the  request 
of  the  insured,  or  by  the  company  giving  five  days'  notice 
of  such  cancellation.  If  this  policy  shall  be  canceled  as 
hereinbefore  provided,  or  become  void  or  cease,  the  pre- 
mium having  been  actually  paid,  the  unearned  portion  shall 
be  returned  on  surrender  of  this  policy  or  last  renewal,  this 
company  retaining  the  customary  short  rates,  except  that 
when  this  policy  is  canceled  by  this  company  by  giving 
notice  it  shall  retain  the  pro  rata  premium. 

If,  with  the  consent  of  this  company,  an  interest  under 
this  policy  shall  exist  in  favor  of  a  mortgagee,  or  of  any 
person  or  corporation  having  an  interest  in  the  subject 
of  insurance  other  than  the  interest  of  the  insured  as 
described  herein,  the  conditions  hereinbefore  contained  shall 
apply  in  the  manner  expressed  in  such  provisions  and  con- 
ditions of  insurance,  relating  to  such  interest  as  shall  be 
written  upon,  attached  or  appended  hereto. 

This  company  shall  not  be  liable  under  this  policy  for  a 
greater  proportion  of  any  loss  on  the  described  property 
*  *  *  than  the  amount  hereby  insured  shall  bear  to  the 
whole  insurance,  whether  valid  or  not,  or  by  solvent  or 
insolvent  insurers,  covering  such  property.    *    *    *  " 
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Attached  to  said  policy  was  a  building  association  mort- 
gage indemnity  clause  in  part  as  follows : 

"  To  be  attached  to  policy  No.  958  of  the  Hegewisch, 
111.,  agency,  and  to  be  construed  as  originally  constituting  a 
part  thereof,  issued  to  Andrew  Peterson. 

It  is  hereby  further  agreed,  that  any  loss  or  damage  that 
may  be  ascertained  and  found  to  be  due  the  assured,  or  to 
his  heirs,  under  this  policy,  or  which  might  be  due,  except 
for  acts  of  forfeiture  as  hereinafter  mentioned,  shall  be 
payable  for  his  account  to  the  Masonic  Building,  Loan  and 
Savings  Association. 

It  is  also  stipulated  that  this  insurance,  as  to  any  claim 
that  the  said  association  or  the  said  assured,  as  long  as  he  is 
a  member  of  said  association,  may  have  in  the  proceeds 
thereof,  under  the  foregoing  agreement,  shall  not  become 
void  by  reason  of  any  act  or  neglect  of  the  mortgagor  or 
owner  of  the  property  insured.    *    *    * 

Provided,  that  if  the  mortgagor  or  owner  shall  neglect  or 
refuse  to  pay  any  premium  on  this  policy  when  due,  then 
the  said  association  shall  pay  the  same  on  demand;  *  *  * 
the  company  reserving  the  right  to  cancel  the  policy  at 
any  time  on  the  terms  in  said  policy  provided,  on  giving 
said  association  ten  days'  notice  of  their  intention  so  to  do. 
The  foregoing  stipulation,  however,  shall  not  be  held  to 
modify  the  terms  of  contribution  provided  in  the  printed 
conditions  of  this  policy,  in  case  of  other  insurance  on  the 
same  policy. 

Dated  March  24,  1893. 

Wm.  M.  Martin, 
Agent  Hartford  Fire  Insurance  Company." 

A  similar  mortgage  clause  was  attached  to  said  Fireman's 
policy. 

D.  F.  Flannery,  attorney  for  appellant. 

Bates  &  Harding,  attorneys  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  brought  by  the  appel- 
lant against  the  appellee,  to  recover  on  the  policy  of  insur- 
ance issued  by  the  appellee,  mentioned  in  the  foregoing 
statement  of  facts. 

The  case  was  tried  by  the  court  without  a  jury  upon 
agreed  facts  of  which  the  foregoing  statement  is  the  sub- 
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stance,  and  the  issues  being  found  for  the  appellee,  a  judg- 
ment followed  against  appellant  for  costs. 

There  is  no  question  of  the  effectiveness  of  the  policy 
issued  to  appellant  by  appellee,  and  the  first  inquiry  that 
arises  is,  was  such  policy  canceled. 

By  its  terms  the  policy  might  be  canceled  at  any  time  at 
the  request  of  the  insured,  "or  by  the. company  giving  five 
days'  notice  of  such  cancellation."  There  is  also  the  provi- 
sion that  when  the  "  policy  is  canceled  by  giving  notice, 
it  shall  retain  only  the  pro  rata  premium." 

There  is  no  pretense  that  the  five  days'  notice  of  intended 
cancellation  was  given  by  the  company,  or  that  any  part  of 
the  premium  paid  by  Peterson  was  returned  to  him* 

"We  think  it  is  incumbent  on  every  insurance  company 
acting  under  such  a  clause  as  in  this  policy  (in  effect  the 
same  as  here)  to  tender  the  unearned  premium  with  the 
notice  of  cancellation.     The  tender  must  be  held  a  condition 

frecedent  *  *  *  "  Peoria  M.  &  F.  Ins.  Co.  v.  Botto,  47 
11.  516. 

"There  can  be  no  cancellation  unaccompanied  by  a 
return  of  the  unearned  premium.  *  *  *  Until  that  is 
done,  there  can  not  be  *  *  *  a  cancellation."  JEtna 
Fire  Ins.  Co.  v.  Maguire,  51  111.  342. 

"  If  refunding  the  premium,  or  a  portion  of  it,  be  one  of 
the  terms  upon  which  the  company  can  cancel  the  policy, 
there  must  be  such  payment,  or  a  tender  thereof,  to  the 
assured  or  his  duly  authorized  agent,  before  cancellation  is 
accomplished."  Hartford  Fire  Ins.  Co.  v.  McKenzie,  70 
111.  App.  615. 

"  When  the  policy  provides  that  the  *  *  *  insurer  may, 
any  time,  at  its  option,  cancel  it,  on  giving  notice  to  that  effect, 
and  paying  a  ratable  proportion  of  the  premium  for  the 
unexpired  term,  payment  of  the  unearned  premium  is  essen- 
tial to  absolve  the  company  from  liability  under  the  policy; 
and  although  the  policy  has  been  surrendered  to  the  com- 
pany, yet  if  the  unearned  premium  has  not  been  paid  until 
after  a"  loss,  the  company  is  liable  for  the  loss,  and  this,  even 
though  the  assured  after  the  loss,  but  in  ignorance  of  it, 
accepts  the  balance  of  premium  due  him  for  the  unexpired 
term.     *    *    * 

The  policy  is  not  canceled  until  the  unearned  premium  is 
actually  received  by  the  assured  or  his  agent;  and  if,  after 
ne  receives  notice  to  return  the  policy  for  cancellation,  he 
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sends  it  to  the  insurer,  but  before  he  reoeives  the  return 
premium  a  loss  occurs,  the  insurer  is  liable  therefor." 
Wood  on  Fire  Ins.,  Sec.  113. 

The  circumstance  that  the  mortgagee,  for  whose  use  this 
suit  was  brought, consented  to  the  cancellation  of  the  policy, 
can  not  be  held  to  deprive  the  assured  of  his  right.  Peter- 
son, the  assured,  had  no  knowledge  or  notice  of  the  action 
of  the  mortgagee,  or  the  insurance  company,  until  after  the 
fire  had  occurred  and  his  property  became  destroyed,  and  it 
would  be  a  most  harsh  doctrine  to  hold  that  somebody  else 
might  surrender  his  rights  without  knowledge  on  his  part 
or  notice  of  any  kind  to  him. 

The  contract  of  insurance  was  with  Peterson.  His  rights 
were  fixed  by  that  contract,  and  he  could  not  be  deprived 
of  them  without  his  consent,  except  in  the  manner  pro- 
vided by  the  contract. 

The  mortgage  clause  became  a  part  of  the  contract,  but 
its  effect,  so  far  as  questions  here  involved  are  concerned, 
was  no  more  than  to  give  to  the  mortgagee  the  right  to 
receive  from  the  insurance  company  whatever  loss  or  dam- 
age Peterson  might  sustain  under  the  policy.  No  right 
existed  in  the  mortgagee  under  the  mortgage  clause  to  can- 
cel the  policy,  and  thus  abrogate  and  destroy  Peterson's 
contract  with  the  insurance  company,  and  any  attempted 
accomplishment  of  such  result  by  the  mortgagee  was 
entirely  ineffectual  as  against  Peterson. 

The  policy  not  being  rightfully  canceled,  it  remained  in 
full  force  and  effect,  and  wa3  in  law,  at  the  time  the  fire 
occurred,  just  as  effectual  to  maintain  a  suit  upon  as  though 
it  had  always  remained  in  Peterson's  hands.  And  such 
suit  was  properly  brought  in  the  name  of  Peterson  for  the 
use  of  the  mortgagee,  to  whom  the  loss  was  made  payable 
for  Peterson's  account.  Although  it  be  that  both  Peterson 
and  the  mortgagee  had  separate  insurable  interests  in  the 
property  covered  by  the  policy,  yet,  the  only  interest  that 
was  insured  being  that  of  Peterson,  the  mortgagor,  a  suit 
in  his  name  for  the  use  of  the  mortgagee,  to  whom  the  loss 
was  made  payable,  may  be  properly  maintained.  By  the 
terms  of  the  mortgage  clause  the  loss  was  made  payable  to 
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the  mortgagee,  and  gave  the  benefit  of  the  policy  to  the 
mortgagee.  Hence,  it  was  proper  to  sue  in  the  name  of  the 
owner  of  the  legal  title  for  the  use  of  the  beneficiary.  Illi- 
nois Fire  Ins.  Co.  v.  Stanton,  57  111.  354. 

What  the  effect  may  be  upon  the  Fireman's  Insurance 
Company  of  the  policy  that  was  issued  by  it  upon  the 
premises  without  the  knowledge  of  Peterson,  we  need  not 
decide  nor  discuss;  but  that  it  was  without  effect  as 
between  the  parties  to  this  suit,  we  have  no  doubt.  The 
facts  concerning  the  issue  of  that  policy  and  the  conduct  of 
Peterson  in  regard  to  it  are  set  forth  in  the  statement  of 
agreed  facts,  and  do  not  require  special  comment  at  this 
time. 

In  our  view,  Peterson  did  nothing  in  connection  with  that 
policy  that  makes  it  inequitable,  or  contrary  to  any  recog- 
nized rule  of  law,  for  him  to  recover  from  appellee  the  loss 
that  it  agreed  to  protect  him  against,  and  we  therefore 
will  reverse  the  judgment  of  the  Circuit  Court  and  remand 
the  cause,  with  directions  to  that  court  to  enter  judgment 
in  favor  of  the  appellant  and  against  the  appellee  for  $1,700, 
with  lawful  interest  from  December  5, 1893,  the  date  when 
said  loss  became  payable.  Reversed  and  remanded  with 
directions. 

Mr.  Justice  Horton  does  not  concur. 


Lina  Fischer  v.  Ellen  Tuohy  et  al. 

1.  Mortgages— Priority  Between  Two  Made  by  Same  Mortgagor 
upon  Same  Premises  and  Filed  for  Record  on  Same  Day. — As  between 
two  mortgages  made  by  the  same  mortgagor  upon  the  same  premises, 
and  filed  for  record  on  the  same  day,  the  one  filed  first  will  have  prior- 
ity over  the'other. 

2.  Same— Exception  to  the  Rule.— The  rule  stated,  can  only  be  over- 
come by  finding  that  on  the  day  the  mortgages  were  recorded  there 
existed  an  indebtedness  to  support  one  mortgage  and  that  none  existed 
to  support  the  other. 
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Bill  to  Foreclose  Trust  Deed. — Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Farlin  Q.  Ball,  Judge>  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1899.  Affirmed.  Opin- 
ion filed  February,  13,  1900. 

Francis  T.  Colby  and  Lacknbr,  Butz  &  Millbr,  attor- 
neys for  appellant. 

Joseph  B.  Leake,  attorney  for  appellee  Ellen  Tuohy. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  principal  question  remaining  in  this  case,  is  as  to 
which  one  of  two  mortgages  held,  respectively,  by  the 
appellant,  Fischer,  and  the  appellee  Tuohy,  is  entitled  to 
priority  of  lien  over  the  other,  against  the  particular  lot  one 
that  is  covered  by  both. 

Appellees'  mortgage  covers  lot  one  in  Luetgert's  subdivis- 
ion, etc.,  and  appellant's  mortgage  covers  the  same  lot  one, 
and  also  lot  two  of  the  same  subdivision. 

The  decree  gives  to  appellee  Tuohy  a  first  lien  upon  lot 
one,  and  to  appellant  a  first  lien  upon  lot  two,  and  a  lien 
upon  lot  one  subject  to  the  prior  lien  of  appellee. 

There  is  no  dispute  that  the  decree  is  correct  as  to  lot 
two;  the  controversy  exists  only  as  to  priority  of  lien  upon 
lot  one. 

Both  mortgages  were  made  by  the  same  mortgagor,  and 
were  filed  for  record  (by  the  abstract  makers)  at  the  same 
hour  of  the  same  day — that  of  appellant  being  stamped  by 
the  recorder,  as  required  by  the  statute,  3  Starr  &  Curtis, 
Ch.  115,  Sec.  13,  par.  "  First,"  as  document  number  1,762,805, 
and  that  of  appellee  as  document  number  1,762,804. 

Appellant's  mortgage  bears  date  November  3,  1892,  and 
was  given  to  secure  the  mortgagor's  note  for  $20,000,  of 
that  date.  Appellee's  mortgage  bears  date  October  29, 
1892,  and  was  given  to  secure  the  mortgagor's  note  for 
$30,000,  of  that  date.  Both  mortgages  were  acknowledged 
on  the  same  day,  November  4, 1892,  which  was  also  the  day 
upon  which  they  were  filed  for  record. 

It  appears  that  Luetgert,  the  mortgagor,  applied  to  the 
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mortgage  brokerage  and  banking  firm  of  E.  8.  Dreyer  & 
Co.,  with  whom  he  kept  a  running  deposit  account,  to  pro- 
cure for  him  a  time  loan  upon  both  lots.  This  was,  as  testi- 
fied by  Dreyer,  "  about  five  weeks  before  the  papers  were 
executed,"  or  in  the  latter  part  of  September.  1892.  Luet- 
gert  wanted  as  large  a  loan  as  the  property  would  bear.  The 
lots  were  used  by  Luetgert  in  his  business  of  sausage-mak- 
ing— the  principal  buildings  and  improvements  being  situ- 
ated on  lot  one. 

Mr.  Dreyer  (of  E.  8.  Dreyer  &  Co.),  examined  the  prop- 
erty and  it  was  decided  by  him  and  his  business  associates 
that  they  would  loan  Luetgert,  for  themselves  or  their 
mortgage  buying  customers,  the  sum  of  $50,000. 

About  the  first  of  October,  General  Leake,  as  attorney 
and  agent  for  appellee  Tuohy  had  in  his  control  $30,000  of 
appellee's  money  to  loan  upon  real  estate,  first  mortgage 
security,  and  applied  to  Dreyer  &  Co.,  to  obtain  a  mortgage 
for  that  amount  (he  had  previously  purchased  mortgage 
securities  from  them)  and'  was  told  by  them  that  Luetgert 
desired  to  obtain  a  loan  of  that  amount.  Leake  thereupon 
went  to  the  premises,  the  location  of  which  had  been  stated 
to  him  by  Dreyer  &  Co.,  and  there  met  Luetgert  and  made 
an  examination  of  the  property  with  reference  to  determin- 
ing its  value. 

His  client,  the  appellee  Tuohy,  also  viewed  the  premises 
shortly  afterward  and  authorized  Leake  to  make  the  loan 
if  the  title  was  good  and  the  mortgage  made  a  first  lien. 
The  result  was  that  Leake  reported  to  Dre}rer  &  Co.  that  he 
would  accept  the  loan  if  the  title  was  good.  About  that 
time  appellee  gave  to  Leake  a  power  of  attorney  to  check 
out  the  $30,000  from  the  bank  where  she  had  it  on  deposit, 
and  later,  on  October  24th,  she  gave  him  a  check  for  the 
amount,  which  he  drew  and  deposited  to  his  own  credit,  and 
notified  Dreyer  &  Co.  that  the  money  was  waiting  for  the 
papers  to  be  executed. 

About  the  time  Luetgert's  application  for  a  loan  was 
made,  Dreyer  &  Co.  received  from  the  appellant,  who  was 
then  in  Germany,  a  note  and  mortgage  for  $20,000,  which 
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was  then  overdue,  for  collection,  with  directions  to  reinvest 
the  prinoipal  in  mortgage  securities. 

The  accrued  interest  on  this  mortgage  seems  to  have 
been  promptly  collected  by  Dreyer  &  Co.,  and  sent  to  her, 
with  a  statement  that  they  had  granted  to  the  maker  of 
the  mortgage  a  short  extension  for  the  payment  of  the 
principal. 

In  the  same  letter  to  appellant,  Dreyer  wrote : 

"  As  soon  as  the  same  (the  principal,  $20,000,)  is  paid  I 
shall  reinvest  the  money  again  and  snail  send  you  the  new 
mortgages,  and  (I)  a<jain  assure  you  that  you  need  not  lose 
any  sleep  over  the  new  investment  which  I  intend  to  make, 
as  lon<*  as  I  live;  and  as  I  have  always  invested  your  money 
carefully,  I  shall  endeavor  to  do  so  in  the  future,  as  I  know 
vou  are  depending  on  the  interest  of  the  money  for  a 
living." 

The  principal  was  paid  to  Dreyer  &  Co.  on  October  29th, 
and  seems  thereafter  to  have  been  held  by  them  until  the 
loan  to  Luetgert  was  made. 

It  seems  clear  enough  that  from  the  first,  after  these  two 
sums  of  $30,000  and  $20,000,  respectively,  became  available, 
it  was  the  plan  of  Dreyer  &  Co.  to  use  them  in  making  the 
loan  of  $50,000  to  Luetgert,  although  neither  of  the  lenders 
had  any  information  or  reason  to  know  that  either  of  their 
loans  was  intended  to  be,  or  was  in  fact,  a  supplement  to 
the  other.  Nor  did  Luetgert  himself.  It  was  not  until  he 
came  to  sign  the  papers  on  November  3d,  that  he  knew  there 
were  to  be  two  mortgages.  And  it  is  plain  from  all  of 
Luetgert's  testimony  that  he  had  no  personal  intention  or 
knowledge  concerning  priority  of  lien  as  between  the  two 
mortgages. 

What,  then,  was  the  intention,  in  such  respect,  of  appel- 
lee, represented  by  her  agent,  General  Leake,  and  appellant 
represented  by  her  agents,  Dreyer  &  Co.  ? 

General  Leake  testifies,  positively,  that  when  he  first 
spoke  to  Dreyer  &  Co.  about  making  an  investment  of  the 
$30,000,  he  said  appellee  desired  to  place  the  money  upon 
first  mortgage  security,  and  again,  at  the  time  he  accepted 
the  loan,  it  was  upon  the  expressed  conditions  that  the  title 
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was  good  and  the  mortgage  a  first  lien.  Mr.  Berger  (of 
Dreyer  &  Co.),  on  the  other  hand,  testified,  in  effect,  that 
nothing  was  said  by  General  Leake  about  wishing  only  a 
first  mortgage. 

There  are  facts  and  circumstances,  however,  appearing 
by  the  record  directly  and  by  legitimate  inference,  that  tend 
strongly  to  support  Leake's  testimony  in  that  regard  and  to 
overcome  such  testimony  of  Berger. 

An  abstract  of  title  was  furnished  by  Dreyer  &  Co.  to 
Leake  for  examination  after  the  mortgages  had  been  filed 
for  record,  upon  which  the  mortgages  were  made  to  appear 
of  record.  Why  was  that  necessary  if  not  to  satisfy  Leake 
that  appellant's  mortgage  constituted  a  first  mortgage  lien  ? 

It  was  not  until  after  the  furnishing  of  the  abstracts 
of  title,  so  continued,  that  Leake  paid  over  the  money  to 
Dreyer  &  Co.  and  took  Luetgert's  note  for  the  amount. 
Furthermore,  Leake  first  heard  of  the  claim  that  appel- 
lant's mortgage  was  prior  to  appellee's,  after  the  bill  to 
foreclose  appellee's  mortgage  was  filed.  He  then  immedi- 
ately saw  Dreyer,  who  told  him  :  "  I  knew  it  (referring  to 
appellant's  mortgage)  was  a  second  mortgage  on  the  fac- 
tory and  accepted  it  for  Mrs.  Fischer  as  a  second  mortgage." 
The  making  of  such  statement  is  not  denied  by  Dreyer. 

Nor  may  courts  plead  ignorance  of  what  is  generally 
known  in  a  locality,  that  the  course  of  business  in  making 
loans  in  Chicago  is  to  furnish  evidence,  through  abstracts  of 
title  continued  down  to  include  the  date  of  filing  mortgages 
for  record,  that  mortgages  to  secure  large  loans  upon  real 
estate  constitute  first  liens  before  the  money  is  paid  over, 
and  that  reputable  attorneys  do  not  lend  their  clients  money 
in  large  sums  upon  second  mortgage  security,  when  espe- 
cially, as  in  this  case,  the  client  has  given  directions  to 
accept  nothing  but  a  first  mortgage  lien. 

Moreover,  it  would  be  a  case  of  singular  inconsistency  to 
presume,  in  the  absence  of  positive  proof  as  to  intention, 
that  the  taker  of  a  second  mortgage  would  include  in  his 
mortgage  for  the  larger  amount  less  property  than  was  cov- 
ered by  the  first  mortgage  made  at  the  same  time  and 
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under  the  same  conditions  of  title.  If  it  be  true  that  it 
was  intended  that  appellant's  mortgage  was  intended  to 
be  the  first  lien  upon  lot  one  as  well  as  upon  lot  two, 
we  would  have  the  case  of  appellee  lending  at  the  same 
time  a  larger  sum  upon  second  mortgage  than  that  secured 
by  the  first  mortgage,  without  including  lot  two  in  the  sec- 
ond mortgage. 

If  it  be  said  that  the  same  reasoning  applies  as  effectively 
in  favor  of  appellant,  we  answer,  not  so.  because  the  infer- 
ence from  all  that  passed  between  appellant  and  Dreyer  & 
Co.  is  that  she  trusted  to  their  judgment  in  respect  of  all 
matters  connected  with  the  loan,  and  it  is  very  plain  that 
they  understood  her  mortgage  was  a  first  lien  only  to  the 
extent  of  lot  two,  and  was  subject  to  appellee's  mortgage 
upon  lot  one. 

We  regard  it  to  be  well  established  by  the  record  that 
so  far  as  intention  is  concerned,  it  was  understood  and  in- 
tended by  the  representatives  of  both  the  appellant  and  the 
appellee  at  the  time  the  loans  wero  made,  that  as  to  lot  one 
appellee's  mortgage  should  be,  and  was,  a  first  lien. 

But  appellant  contends,  nevertheless,  that  both  mortgages 
being  filed  for  record  at  the  same  hour  of  the  same  day,  she 
is  prior  in  time  and  in  right,  because,  as  she  insists,  her 
mortgage  is  supported  by  an  indebtedness  from  Luetgert  to 
her  actually  existing  at  the  time  the  instruments  were  filed 
for  record,  while  no  indebtedness  existed  to  appellee  until 
November  10th,  when  Leake  paid  over  appellee's  money  to 
Dreyer  &  Oo.  for  Luetgert,  of  which  facts  appellee  was 
charged  with  knowledge  or  notice. 

We  do  not  consider  it  necessary  to  discuss  the  question 
of  law  as  to  when  the  lien  of  a  mortgage  attaches  with 
reference  to  the  time  of  payment  to  or  for  the  use  of  the 
mortgagor  of  the  money  secured  by  it,  for  the  reason  that 
we  regard  it  as  plainly  established  by  the  evidence  that 
appellant's  money,  although  it  came  to  the  hands  of  Dreyer 
&  Co.  on  October  29, 1892,  was  not  appropriated  for  or  paid 
to  the  mortgagor,  as  such,  until  after  appellee's  money  was 
paid  over  to  Dreyer  &  Co.  for  Luetgert,  on  November  10, 
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1S92.  In  fact,  appellant's  money  was  not  passed  to  the 
credit  of  Luetgert  upon  his  account  with  Dreyer  &  Co. 
until  November  1 5th.  There  is  evidence  of  some  loose  talk, 
on  or  about  October  29th,  that  Luetgert  might  draw  upon 
Dreyer  &  Co.  if  he  needed  to,  upon  the  faith  of  appellant's 
money  then  in  their  hands,  but  such  conversation  must  be 
held  to  be  nothing  more  than  an  undertaking  entered  into 
by  Dreyer  &  Co.  to  pay  Luetgert's  checks  if  he  should  draw 
upon  his  account  with  tijem,  they  having  confidence  that 
the  loan  would  be  completed,  and  when  done,  that  their 
means  for  reimbursement  would  be  ample. 

Appellant's  mortgage  was  not  executed  until  November 
4th,  and  it  is  so  contrary  to  the  usage  among  money  lenders 
to  place  the  proceeds  of  a  loan  at  thd  disposal  of  the  mort- 
gagor several  days  in  advance  of  the  making  of  the  papers 
to  secure  the  loan,  as  to  require  very  explicit  evidence  to 
overcome  such  usage.  Berger's  testimony  shows  most  sat- 
isfactorily  that  it  is  not  the  usage  to  treat  a  loan  as  con- 
cluded until  after  the  mortgage  has  been  recorded  and  the 
abstract,  of  title  continued.  Berger  further  testified  that 
they  (Dreyer  &  Co.)  were  relying,  for  appellant,  upon  the 
result  of  Leake's  examination  of  the  title;  and  it  was  not 
until  after  that  examination  was  made  and  appellee's  money 
paid  over,  that  Dreyer  &  Co.  placed  appellant's  money  to 
the  credit  of  Luetgert's  account  in  their  bank. 

If  the  appropriation  of  appellant's  money  to  Luetgert 
had  already  been  made  on  October  29th,  why  rely  upon  an 
examination  of  the  title  not  concluded  until  November  10th? 

Whatever,  if  any,  undertaking  there  may  have  been  be- 
tween Dreyer  and  Luetgert  to  the  effect  that  the  latter 
might  use  any  part  of  appellant's  money  upon  or  about 
October  29th,  it  was  not  acted  upon  by  Luetgert.  His  de- 
posit account  with  Dreyer  &  Co.  seems  always  to  have  been 
good  without  appellant's  money,  independent  of  any  such 
agreement,  and,  as  we  have  already  said,  no  part  of  appel- 
lant's money  was  credited  upon  Luetgert's  account  until 
November  15th. 

Appellee's  money  was  paid  over  and  Luetgert's  note  for 
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it  received  on  November  10th.  It  was  so  done  in  pursuanc 
of  the  original  understanding  that  the  mortgage  given  t 
secure  it  should  constitute  a  first  lien,  and  in  reliance  upo 
the  facts  shown  by  the  abstract  of  title  that  the  mortgag 
was  first  in  order  of  lien. 

As  between  two  mortgages  made  by  the  same  mortgagor 
upon  the  same  premises,  and  filed  for  record  on  the  same 
day,  the  one  first  filed  will  have  priority  over  the  other. 
Brookfield  v.  Goodrich,  32  111.  363;  Delano  v.  Bennett,  90 
111.  533;  Simmons  v.  Stum,  101  III  454. 

The  rule  just  stated  can  only  be  overcome,  under  .this 
record,  by  finding  that  on  the  day  the  mortgages  were 
recorded  there  existed  an  indebtedness  to  support  appel- 
lant's mortgage,  and  that  none  existed  to  support  appellee's 
mortgage.  As  we  have  already  stated,  the  facts  and  cir- 
cumstances in  evidence  do  not  warrant  such  a  finding. 

The  equities  and  the  law  of  the  case  are  with  the  appel- 
lee and  the  decree  of  the  Superior  Court  is  affirmed. 


0.  6.  Parsley  v.  Mrs.  C.  Halloran.  I 

1.  Practice— Placing  Cases  on  the  Short  Cause  Calendar. — In  order 
to  place  a  case  upon  the  "  short  cause  calendar  "  the  plaintiff,  his  agent 
or  attorney,  must  file  "an  affidavit  that  he  verily  believes  that  the  trial 
of  said  suit  will  not  occupy  more  than  one  hour's  time,"  etc. 

2.  Short  Cause  Calendar— Filing  a  Copy  of  the  Affidavit  Insuffi- 
cient.— The  right  to  place  a  case  on  the  short  cause  calendar  and  to  pro- 
ceed with  it  to  trial,  out  of  its  order,  according  to  the  date  of  its 
commencement,  depends  entirely  upon  the  filing  of  an  affidavit  as  pro- 
vided by  statute;  the  filing  of  a  copy  of  the  original  affidavit  is  not 
sufficient 

Appeol  from  the  Superior  Court  of  Cook  County;  the  Hon.  Arthur 
H.  Chetlain,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1899.  Reversed  and  remanded.  Opinion  filed  Feb- 
ruary 13,  1900. 
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Eobeets  &  Roberts,  attorneys  for  appellant 
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Fbanois  E.  Donoghue,  attorney  for  appellee. 

Mr.  Justice  Fbeeman  delivered  the  opinion  of  the  court. 

This  was  an  action  originally  begun  before  a  justice  of 
the  peace  from  whose  judgment  an  appeal  was  taken  to  the 
Superior  Court. 

The  case  was  tried  upon  the  "  short  cause  calendar,"  and 
the  principal  contention  of  appellant's  counsel  is  that  such 
trial  was  improper  for  want  of  compliance  with  the  statu- 
tory requisites. 

A  motion  to  strike  the  case  from  said  "  short  cause  cal- 
endar" was  denied,  and  the  court  subsequently  overruled 
a  similar  motion  at  the  time  the  case  was  called  for  trial. 

The  statute  requires  that  in  order  to  place  a  cause  upon 
the  "  short  cause  calendar,"  the  plaintiff,  his  agent  or  attor- 
ney must  file  "  an  affidavit  that  he  verily  believes  the  trial 
of  said  suit  will  not  occupy  more  than  one  hour's  time,"  etc. 
The  trouble  in  this  case  is  that  there  does  not  appear  to 
have  been  any  such  original  affidavit  filed.  The  notice 
filed,  a  copy  of  which  purports  to  have  been  left  with  a 
clerk  in  appellant's  office,  states  that  "  an  affidavit  of  which 
the  foregoing  is  a  copy  was  duly  filed  in  said  suit."  But 
the  original  of  such  copy  does  not  in  fact  appear  to  have 
been  filed.  If  it  be  true  that  only  a  copy  of  the  affidavit  is 
on  file,  the  statute  was  not  complied  with  and  the  cause  was 
not  entitled  to  a  place  on  the  calendar.  Donnerstag  v. 
Loewenthal,  77  111.  App.  159.  It  is  possible,  of  course,  that 
what  is  by  appellee's  own  counsel,  in  his  affidavit  of  service 
of  notice  called  a  "  copy,"  may  be  in  reality  an  original  affi- 
davit. But  if  so,  there  is  no  evidence  of  it  in  the  record, 
and  we  may  not  presume  that  counsel  did  not  mean  what 
he  says,  when  he  swears  it  to  be  a  copy. 

The  case  was  placed  upon  the  short  cause  calendar  pur- 
suant to  the  notice  and  copy  of  the  affidavit  filed  Septem- 
ber 29,  1898;  October  10,  1898,  the  cause  was,  on  motion  of 
the  plaintiff,  continued,  and  it  was  called  for  trial  Novem- 
ber 21, 1898.  The  statute  provides  (Chap.  1 10,  Sec.  68)  that 
a  suit  upon  the  short  cause  calendar  "  may  be  passed  or 
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continued  for  good  cause  shown  the  same  as  other  suits; 
and  if  so  passed  or  continued  it  shall  lose  its  place  upon 
such  calendar,  but  may  be  again  placed  thereon."  A  con- 
tinuance operates  to  remove  a  case  from  the  short  cause 
calendar  and  it  can  only  be  replaced  thereon  by  filing  a  new- 
affidavit  and  giving  new  notice  in  accordance  with  section 
95  of  the  same  chapter.  Gudgeon  v.  Casey,  62  111.  App.  599. 
The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 


George  F.  Yietor  et  al.  v.  Harry  Swisky  et  al.  r$j — sss 

r200s  257 

1.  Preferences— Members  of  the  Debtor's  Family  as  Creditors.— A. 
debtor  in  failing  circumstances  may  prefer  one  creditor  to  another  if 
he  does  so  in  good  faith,  and  the  fact  that  his  wife  is  the  creditor  will 
make  no  difference  if  there  is  a  bona  fide  debt  and  the  conveyance  is  in 
good  faith.  The  same  rule  applies  to  other  members  of  a  family  where 
there  is  satisfactory  proof  of  a  valid  subsisting  debt. 

2.  Promissory  Notes— Prima  Facie  Evidence  of  Delivery.— A  wife 
received  a  portion  from  her  father's  estate  which  she  loaned  to  her  hus- 
band, and  a  note  evidencing  the  indebtedness  of  the  husband  was  actu- 
ally made  out  and  placed  in  a  safe  for  safe  keeping  with  her  knowledge 
and  consent    Held,  such  an  act  affords  prima  facie  evidence  of  delivery. 

8.  Gifts—  What  Are  Not  to  be  Considered  as  Such.— A  testator  in  a 
legacy  to  his  married  daughter  provided  that  in  case  she  loaned  any  of 
the  money  to  her  husband,  his  note  should  be  taken,  which  was  done 
accordingly.    Held,  that  a  gift  from  her  to  him  can  not  be  presumed. 

Creditor's  Bill.— Appeal  from  the  Circuit  Court  of  Cook  County:  the 
Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1899.  Affirmed.  Opinion  filed  February 
13,  1900. 

Moses,  Rosenthal  &  Kennedy,  attorneys  for  appellants. 
No  appearance  by  appellees. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

The  object  of  this  suit  as  stated  by  appellants'  counsel  is 

to  reach  two  pieces  of  real  estate  transferred  by  appellee 
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Harry  Swisky,  to  his  wife,  Bertha  Swisky.  It  is  charged 
that  such  transfer  was  in  fraud  of  the  rights  of  appellees, 
who  were  creditors  of  Harry  Swisky  at  the  time  of  the 
transfer,  and  have  since  converted  their  claim  into  a  judg- 
ment; and  it  is  sought  to  apply  said  real  estate  in  payment 
of  said  judgment. 

The  master  found  that  "beginning  about  nineteen  or 
twenty  years  ago,  said  Bertha  Swisky  received  from  her 
father,  Samuel  Lieberman,  the  sum  of  $110  per  month  for 
a  period  of  eight  or  nine  years;"  that  "during  the  year 
1888  said  Bertha  Swisky  received  from  her  said  father's 
estate  the  sum  of  $6,000,  which  said  Bertha  Swisky  gave  to 
said  Harry  Swisky;  that  for  the  said  sum  so  delivered  by 
the  said  Bertha  Swisky  to  said  Harry  Swisky,  no  notes  or 
other  evidence  of  indebtedness  were  given  to  said  Bertha 
Swisky; "  that  no  interest  was  ever  paid,  or  requested  on 
said  money,  no  accounting  ever  had,  and  that  the  money 
has  never  been  repaid  or  asked  for.  The  master  therefore 
found  the  transfer  of  the  real  estate  to  have  been  made 
without  consideration,  holding  that  the  money  advanced  by 
the  wife  is  to  be  treated  as  a  gift,  and  hence,  not  in  law,  a 
valid  consideration  for  the  transfer. 

Objections  iri  due  form  were  tiled  to  the  report  which 
were  overruled  by  the  master,  but  having  been  ordered  to 
stand  as  exceptions  in  the  Circuit  Court,  they  were  there 
sustained  and  the  bill  dismissed. 

No  brief  has  been  filed  in  behalf  of  appellees,  and  we  have 
been  compelled  to  refer  to  the  record  for  a  fuller  under- 
standing of  some  parts  of  the  testimony  than  could  be 
gained  from  the  abstract.  We  find  there  testimony  of 
Swisky  to  the  effect  that  he  made  out  a  note  to  his  wife  and 
that  it  is  lost;  that  he  put  it  in  his  safe  and  "  told  her  of  it." 
The  last  phrase  was  stricken  out  by  the  master  as  not  respon- 
sive, but  the  abstract  is  scarcely  adequate  in  condensing 
this  testimony  into,  "  made  out  a  note  but  never  delivered 
it  to  her."  The  witness  then  proceeded  to  make  an  expla~ 
nation.  It  had  been  previously  testified  by  Mrs.  Swisky  that 
she  had  received  the  $6,000,  which  in  1888  or  thereabouts, 
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she  advanced  to  her  husband,  from  or  through  the  law  firm 
of  which  appellant's  counsel,  or  some  of  them,  were  mem- 
bers, they  having  had  charge  of  her  father's  estate.  Appar- 
ently, with  this  fact  in  mind,  the  witness  said  : 

"  Under  my  father-in-law's  will,  when  he  left  the  money, 
he  put  it  in  his  will — Mr.  Lucas  will  find  it  there  in  their 
office — he  says  any  money  loaned  bv  his  daughter  to  her  hus- 
band, he  must  give  her  a  note;  so  t  made  out  a  note  accord- 
ing to  his  will  and  put,  it  in  my  safe." 

This  testimony,  to  which  no  objection  was  made,  appears 
to  be  entirely  omitted  from  the  abstract.  Yet  we  regard 
it  as  material  in  the  consideration  of  the  alleged  error  which 
appellant's  counsel  urge  in  the  finding  and  judgment  com- 
plained of. 

The  authorities  referred  to  in  appellant's  brief  are  quoted 
as  sustaining  the  proposition  that  where  money  is  advanced 
for  which  no  evidence  of  indebtedness  is  given,  no  interest 
asked  or  paid,  and  no  accounting,  it  must  be  considered  an 
absolute  gift  as  against  creditors  of  the  assignee.  But  here 
is  testimony  uncontradicted  that  evidence  of  the  debt  was 
given.     In  Schuberth  v.  Schillo,  177  111.  346,  it  is  said  : 

"  A  debtor  in  failing  circumstances  may  prefer  one  cred- 
itor to  another,  if  he  does  so  in  good  faith,  and  the  fact  that 
a. wife  is  the  creditor  will  make  no  difference  if  there  is  a 
Jxmafide  debt  and  the  conveyance  is  in  good  faith." 

The  same  rule,  it  is  said,  applies  to  other  members  of  a 
family,  where  there  is  a  clear  and  satisfactory  proof  of  a 
valid  subsisting  debt.  This  must  be  determined  from  the 
conduct  of  the  parties  and  the  circumstances  in  evidence. 
The  testimony  here  tends  to  show  that  a  note  evidencing  the 
indebtedness  of  Swisky  to  his  wife  for  the  money  it  is  con- 
ceded she  received  from  her  father's  estate,  was  actually 
made  out,  and  if  it  is  true  that  it  was  placed  in  the  safe  for 
safe  keeping  with  her  knowledge  and  consent,  such  act 
would  afford  prima  facie  evidence  of  delivery.  There  is  no 
evidence  in  this  case,  as  in  Dillman  v.  Nadelhoffer,  102  111, 
625  (629),  that  the  wife  had  received  from  her  husband  more 
than  the  amount  of  the  debt.  She  testifies  that  notwith- 
standing the  conveyance  of  the  real  estate,  "  he  still  owes 
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me"  (R.  p.  90,  not  abstracted),  and  if  we  correctly  under- 
stand the  evidence  as  to  value  of  the  real  estate,  such  must 
be  the  fact.  If,  as  was  testified,  the  will  of  Mrs.  Swisky's 
father  provided  for  the  giving  of  notes  for  her  husband's 
indebtedness  to  her,  and  this  was  done  accordingly,  a  gift 
from  her,  can  not,  we  think,  be  fairly  presumed;  certainly 
not  if  that  was  a  condition  of  the  bequest. 

The  exceptions  to  the  master's  report  relate  to  conclusions 
of  fact  as  well  as  to  the  law  applicable,  and  we  find  no 
error  in  the  action  of  the  Circuit  Court  in  sustaining  them 
as  to  appellee  Bertha  Swisky.  The  judgment  is  accordingly 
affirmed. 


Kingsville  Preserving  Go.  v.  August  Frank  et  al. 

1.  Accord  and  Satisfaction  —  Requisites  of.—  To  constitute  an 
accord  and  satisfaction  of  a  claim  unliquidated  and  in  dispute,  it  is 
necessary  that  the  money  should  be  offered  in  satisfaction  of  the  claim, 
and  the  offer  accompanied  with  such  acts  find  declarations  as  amount 
to  a  condition  that  if  the  money  is  accepted  it  is  to  be  in  satisfaction, 
and  such  that  the  party  to  whom  it  is  offered  is  bound  to  understand 
therefrom  that  if  he  takes  it  he  takes  it  subject  to  such  condition. 

Assumpsit,  for  goods  sold.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  John  C.  Garver,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1899.  Reversed  and  re- 
manded.   Opinion  filed  February  13,  1900. 

Wilber,  Eldridge  &  Alden,  attorneys  for  appellant. 
No  appearance  by  appellees. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  cotart. 

This  was  an  action  of  assumpsit,  brought  by  the  appellant 
against  the  appellees  to  recover  a  balance  of  $211.50, 
claimed  under  a  contract  for  the  sale  of  canned  fruits  by 
appellant  to  appellees. 

At  the  close  of  the  evidence  the  court,  upon  the  motion 
of  the  appellees,  instructed  the  jury  to  return  a  verdict 
finding  the  issues  for  the  defendants  (appellees),  which  was 
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accordingly  done,  and  thereupon  the  court  rendered  judg- 
ment on  the  verdict  and  against  the  plaintiff  (appellant)  for 
costs. 

The  verdict  was  apparently  directed  upon  the  theory  that 
an  accord  and  satisfaction  of  the  claim  had  occurred  as  a 
conclusion  of  law  under  the  facts  of  the  case — there  being 
upon  the  record  no  other  accounting  for  the  instruction. 

There  can  not  be  any  doubt,  from  the  evidence,  but  that 
a  balance  of  $211.50  in  excess  of  the  $272.55  that  was  sent 
by  appellees  and  received  by  the  appellant,  was  claimed  to 
be  due  to  the  appellant  at  the  time  of  the  remittance  and 
receipt  referred  to,  nor  but  that  appellees  knew  that  such 
amount  was  claimed  by  appellant. 

Under  such  circumstances  the  appellees  sent  the  follow- 
ing letter  to  appellant: 

"Chicago,  May  8, 1893. 
Kingsville  Preserving  Co.,  Kingsville,  Ontario,  Canada. 

Gents:  We  have  this  day  mailed  to  City  Savings  Bank, 
Detroit,  per  instructions  from  you,  our  check  for  $272.55, 
in  payment  for  corn,  as  follows: 

400  doz.  Boy  Brand  at  69c $276  00 

Less  5  doz.  samples  cut 3  45 


$272  55 
for  which  please  send  receipt  in  full. 
Yours,  etc., 

Frank  Bros., 

The  amount  so  remitted  was  retained  by  the  appellant. 

The  question  then  is,  was  there  an  accord  and  satisfaction, 
as  a  conclusion  of  law,  under  such  a  condition  of  facts  ? 
The  doctrine  of  accord  and  satisfaction  was  treated  of  by 
us  at  considerable  length  in  Lang  v.  Lane,  83  111.  App.  543, 
and  we  refer  to  the  opinion  in  that  case  for  the  law  appli- 
cable to  this  one  upon  that  subject.  It  need  not  be 
repeated. 

Under  the  doctrine  there  laid  down,  it  is  plain  that  the 
letter  above  quoted  did  not  make  the  acceptance  of  the  sum 
remitted  so  plain  a  condition  as  that  the  acceptance  of  the 
amount  would  involve  the  acceptance  of  the  condition;  and 
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therefore  the  retention  of  the  money  by  appellant  did  not 
bind  it  as  by  an  accord  and  satisfaction. 

It  was  error  for  the  Circuit  Court  to  direct  the  jury  to 
find  the  issues  for  the  defendant,  and  the  judgment  will 
therefore  be  reversed  and  the  cause  remanded  for  another 
trial*    Reversed  and  remanded. 


James  E.  Lewis  v.  The  People,  etc.,  ex  Relatione  Carrie 

Catlin. 

1.  Question  of  Fact— In  Bastardy  Proceedings.— In  bastardy  pro- 
ceedings the  question  as  to  whether  the  defendant  is  the  father  of  the 
bastard  child  is  a  question  of  fact  for  the  jury. 

2.  Presumptions—  Where  a  Child  is  Shown  to  Have  Been  Alive.— 
Where  a  child  is  shown  by  the  evidence  to  have  been  once  alive,  and 
there  is  no  evidence  tending  to  show  its  death,  the  presumption  is  that 
it  is  still  living. 

Bastardy  Proceedings.— Appeal  from  the  Criminal  Court  of  Cook 
County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1899.  Affirmed.  Opinion 
filed  January  8,  1900. 

Plotke  &  Frazier  and  J.  B.  Light,  attorneys  for  appel- 
lant. 

Charles  8.  Deneen,  State's  Attorney,  for  appellee;  Fred- 
erick L.  Fake,  Jr.,  Assistant  State's  Attorney,  and  M.  £. 
Ames,  of  counsel. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

This  is  a  bastardy  proceeding  brought  by  the  People  of  the 
State  of  Illinois  ex  rel.  Carrie  Catlin  against  appellant.  The 
jury  found  by  their  verdict  that  Carrie  Catlin  was  delivered 
of  a  bastard  child  and  that  appellant  "  is  the  real  father  of 
said  child."  A  motion  for  a  new  trial  was  overruled  and 
judgment  entered  against  appellant  for  the  full  amount  pro* 
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vided  by  statute,  viz.,  $100  for  the  first  year  and  $50  per 
year  for  the  succeeding  nine  years,  payable  "in  equal 
quarterly  payments  to  the  clerk  of  the  court."  It  is  to 
reverse  that  judgment  that  this  appeal  is  prosecuted. 
.  Appellant  does  not  take  the  stand  or  speak  as  a  witness. 
There  is  no  testimony  in  conflict  with  that  of  the  relator 
as  to  the  fact  of  appellant's  intercourse  with  her.  The 
only  testimony  offered  by  defendant  is  that  of  one  Arthur 
Ludwig,  who  testified  that  he  had  sexual  intercourse  with 
the  relator  at  such  times  as  that  it  might  be  that  he  was 
the  father  of  the  child.  The  relator  testified  that  she  had 
never  had  sexual  intercourse  with  any  one  except  appel- 
lant. Whether  appellant  was  the  father  of  said  child  was 
a  question  of  fact  for  the  jury.  We  see  no  reason  in  the 
testimony  for  disagreeing  with  the  jury  in  the  finding  upon 
that  question. 

The  only  other  point  urged  by  appellant  is  that,  as  he 
contends,  there  is  no  proof  that  the  child  is  alive.  The 
judgment  is  "  for  the  support,  maintenance  and  education 
of  said  bastard  child."  It  is  not  a  fine.  Neither  is  the 
judgment  in  favor  of  the  relator.  Money  paid  thereon 
must  be  expended  for  the  support  of  the  child  as  shall  be 
directed  by  the  court. 

The  child  was  born  alive.  One  witness  testifies  to  hav- 
ing seen  it  when  it  was  about  three  and  one-half  months 
old.  Then  it  was  alive  and  well.  There  is  no  evidence 
tending  to  show  its  death.  In  law  it  is  presumed  to  be  still 
living.  About  a  year  prior  to  the  trial  one  of  the  attorneys 
for  appellant  applied  to  the  witness  who  knew  and  testified 
as  to  the  whereabouts  of  the  child,  to  ascertain  where  it 
was.  It  is  probable  that  if  the  child  was  not  then  living  its 
death  would  have  been  established  at  the  time  of  the  trial. 

Perceiving  no  error  in  this  record,  the  judgment  of  the 
Criminal  Court  is  affirmed. 
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W,  Dyniewicz  v.  N.  C.  Benziger   and  L.  6.  Benziger, 
doing  business  as  Benziger  Bros. 

1 .  Short  Cause  C alend ar— Pract ice.  —Where  there  is  a  rule  of  court 
providing  that  no  cause  shall  be  noticed  for  the  short  cause  calendar 
when  not  at  issue,  it  is  error  to  deny  a  motion  to  strike  it  from  such 
calendar  or  to  otherwise  dispose  of  it  as  a  cause  properly  upon  that  cal- 
endar. 

Error  to  the  County  Court  of  Cook  County;  the  Hon.  Wales  W. 
Wood,  Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1899. 
Reversed  and  remanded.  Opinion  filed  February  5,  1900.  Rehearing 
denied. 

Statement. — This  suit  was  begun  before  a  justice  of  the 
peace.  From  his  judgment  the  plaintiff  in  error  took  an 
appeal  to  the  County  Court  by  filing  an  appeal  bond  in  the 
County  Court.  The  bond  was  filed  upon  the  19th  day  of 
July,  1898,  but  the  transcript  of  the  judgment  of  the  jus- 
tice of  the  peace  was  not  filed  in  the  County  Court  until 
the  14th  day  of  October,  1898.  This  was  of  the  October 
term  of  that  court.  Upon  the  22d  day  of  October,  1898, 
also  of  the  October  term  of  the  County  Court,  the 
defendants  in  error  filed  the  customary  short  cause  affi- 
davit, and  gave  notice  thereof  to  the  attorneys  for  plaint- 
iff in  error.  The  first  day  of  the  term  of  the  County 
Court  next  after  the  14th  day  of  October,  1898,  was 
the  14th  day  of  November,  1898.  Upon  that  day,  viz., 
November  14,  1898,  the  first  day  of  the  November  term 
of  the  court,  the  cause  appeared  upon  the  short  cause 
calendar.  Thereupon  counsel  for  plaintiff  in  error  pre- 
sented a  motion  to  strike  the  cause  from  the  short  cause 
calendar  upon  the  ground  that  when  the  affidavit  was  filed 
and  the  cause  was  placed  upon  the  calendar  at  the  October 
term,  1898,  it  was  not  at  issue,  the  appeal  from  the  justice 
of  the  peace  not  having  been  perfected  by  the  filing  of  the 
transcript  ten  days  before  the  beginning  of  such  term;  and 
upon  the  further  ground  that  the  rules  of  the  County  Court 
then  in  effect  provided  that "  no  cause  shall  be  noticed  for 
trial  on  such  calendar  until  the  same  is  at  issue." 
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The  motion  was  overruled  and  the  cause  was  then  called 
for  trial.  The  counsel  for  plaintiff  in  Grror  thereupon 
renewed  the  motion  to  strike  the  cause  from  the  short 
cause  calendar,  and  upon  the  motion  being  again  overruled, 
they  withdrew  from  any  participation  in  the  trial. 

The  trial  resulted  in  a  judgment  for  defendants  in  error. 
From  that  judgment  this  appeal  is  prosecuted. 

Czarnbcei  &  Koraleski,  attorneys  for  plaintiff  in  error. 

Lennards  &  Austin,  attorneys  for  defendants  in  error. 

Mb.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

The  question  presented  upon  this  appeal,  and  determina- 
tive thereof,  is  as  to  whether  it  was  error  to  deny  the 
motion  of  plaintiff  in  error  to  strike  the  cause  from  the 
short  cause  calendar,  and  hence  error  to  dispose  of  the  suit 
as  a  cause  properly  upon  that  calendar.  We  are  of  opinion 
that  this  question  is  definitely  settled  by  the  decision  of  our 
Supreme  Court  in  Vallens  v.  Hopkins,  157  111.  267. 

It  appears  from  the  record  that  there  was  a  rule  of  the 
County  Court  in  effect  when  this  cause  was  disposed  of, 
that  no  cause  should  be  noticed  for  the  short  cause  calendar 
when  not  at  issue.  This  cause  was  not  at  issue  upon  Octo- 
ber 22,  1898,  for  the  transcript  of  the  judgment  of  the  jus- 
tice of  the  peace  had  not  then  been  filed  ten  days  before 
that  term.  The  reasonable  application  of  the  court  rule 
and  the  effect  of  the  decision  above  cited,  leave  no  room 
for  doubt  that  it  was  error  to  deny  the  motion  to  strike 
the  cause  from  the  short  cause  calendar  and  to  proceed  to 
a  disposition  of  the  suit. 

Nor  was  the  right  of  plaintiff  in  error  in  this  instance 
waived  by  delay  in  presenting  his  motion.  The  first  day 
upon  which  the  County  Court  could  properly  enter  such 
orders  in  the  cause  was  November  14,  1898.  Upon  that 
day,  before  the  cause  was  called  for  trial,  and  again  when 
it  was  so  called,  the  motion  was  interposed.  The  judg- 
ment is  reversed  and  the  cause  is  remanded. 
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Charles  J.  Boar  t.  Chicago  and  Wellston  Coal  Co. 

1.  Appellate  Court  Practice— Where  No  Question  of  Law  is  Pre- 
sented for  Determination. — In  cases  where  a  jury  has  been  waived  and 
the  cause  submitted  to  the  judge  for  trial,  it  is  only  where  some  ruling  of 
the  court  upon  propositions  of  law  submitted  to  it,  or  upon  other  ques- 
tions of  law  arises  upon  the  trial— such  as  the  admissibility  or  rejection 
of  evidence,  etc.— that  the  Appellate  Court  can  inquire  or  examine  into 
the  correctness  of  the  law  upon  which  the  case  was  decided. 

2.  Same— Presumptions.  —Where  a  case  is  submitted  to  the  court  for 
trial  without  a  jury  and  no  propositions  of  law  asked,  or  where  the  trial 
is  by  jury  and  no  instructions  given,  it  will  be  assumed  that  no  mis- 
take of  law  was  made  at  the  trial,  and  that  the  finding  or  verdict  is 
right,  unless  it  is  so  manifestly  against  the  evidence  that  it  ought  not  to 
stand. 

8.  Same— Force  and  Effect  of  the  Finding  of  the  Trial  Court.— In  de- 
termining whether  there  is  error  upon  the  facts,  the  finding  of  the 
court  has  all  the  force  and  effect  of  the  verdict  of  a  jury  and  will  not  be 
disturbed  unless  for  reasons  sufficient  to  set  aside  a  verdict 

Assumpsit.— Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  Barton  Payne,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1890.  Affirmed.  Mr.  Justice  Hor- 
ton  dissenting.    Opinion  filed  February  27,  1900. 

W.  H.  Eichardson,  attorney  for  appellant. 

Bangs,  Wood  &  Bangs,  attorneys  for  appellee. 


Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

This  was  a  suit  to  recover  the  price  of  twelve  tons  of 
coal  that  was  delirered  by  appellee,  by  order  of  a  third 
party,  to  a  flat-building  owned  and  operated  by  the  appel- 
lant, and  used  by  appellant,  for  the  purpose  of  heating  the 
same.  The  case  was  tried  without  a  jury,  and  judgment 
for  seventy-two  dollars  against  the  appellant  was  recov- 
ered. 

No  proposition  of  law  was  submitted  to  the  trial  court  to 
be  ruled  upon,  as  might  have  been  done  under  section  42 
of  the  practice  act,  and  hence  no  question  of  law  is  pre- 
sented for  our  determination,  unless  the  errors  assigned  as 
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to  the  admission  or  exclusion  of  evidence  necessarily  involve 
the  consideration  of  such  a  question.  Keating  v.  Springer, 
146  111.  481. 

In  cases  where  a  jury  has  been  waived  and  the  cause 
submitted  to  the  court  alone,  it  is  only  where  some  ruling 
of  the  court,  upon  propositions  of  law  submitted  to  it,  or 
upon  other  questions  of  law — such  as  the  admissibility  or 
rejection  of  evidence,  etc. — arising  upon  the  trial,  that  this 
court  can  inquire  or  examine  into  the  correctness,  or  other- 
wise, of  the  law  upon  which  the  case  was  decided.  Without 
some  such  ruling  and  appropriate  exception,  we  are  bound 
to  presume  that  the  law  of  the  case  was  correctly  decided, 
and  we  are  at  liberty  only  to  inquire  whether  the  finding  is 
sustained  by  the  evidence  in  the  case. 

The  method  of  saving  questions  of  law  for  review  by  this 
court  or  by  the  Supreme  Court,  in  cases  submitted  to  the 
trial  court  without  a  jury,  by  requesting  that  court  to  hold 
written  propositions  of  law,  is  analogous  to  that  of  asking 
instructions  to  the  jury  upon  the  law  of  the  case  that  is 
submitted  to  them. 

Where  in  the  one  case  no  proposition  of  law  is  asked  to 
be  held,  and  in  the  other  no  instruction  to  the  jury  is 
given,  it  will  be  assumed,  on  review,  that  no  mistake  of 
law  was  made  at  the  trial;  and  that  the  finding  or  verdict 
is  right,  unless  it  is  so  manifestly  against  the  evidence  that 
it  ought  not  to  stand.  Hobbs  v.  Ferguson's  Estate,  100  111. 
232;  National  Bank  v.  LeMoyne,  127  111.  253;  Smith  v. 
Dauel,  29  III.  App.  290;  Davies  v.  Phillips,  27  111.  App.  387; 
Bright  v.  Kenefick,  69  111.  App.  43. 

And  in  determining  whether  there  be  error  upon  the 
facts,  the  finding  of  the  court  has  all  the  force  and  effect  of 
a  verdict  by  a  jury,  and  will  not  be  disturbed  unless  for 
reasons  that  will  overturn  the  verdict  of  a  jury.  Kimball 
v.  Doggett,  62  111.  App.  52S;  Armstrong  v.  Barrett,  46  111. 
App.  193;  Brown  v.  Galesburg  P.  B.  Co.,  32  111.  App.  650. 

The  only  assigned  errors  that  are  not  waived  by  a  failure  to 
argue  them  (Armstrong  v.  Barrett,  supra,  Cook  v.  Moulton, 
59  111.  App.  428),  are  such  as  apply  to  the  law  of  the  whole 
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case,  and  to  the  sufficiency  of  the  evidence,  and  as  the  law 
applicable  to  the  case  generally,  must,  in  the  absence  of  any 
proposition  of  law  upon  which  a  ruling  might  have  been 
had,  be  presumed  to  have  been  decided  correctly,  there  is 
nothing  before  us  except  to  inquire  if  the  evidence  sustains 
the  finding. 

On  the  facts,  it  is  not  clear  that  the  appellant  is  liable  for 
the  coal,  and  perhaps  as  an  original  question,  we  might 
have  found  he  was  not;  but  the  trial  judge  having  had  the 
advantage  denied  to  us,  of  seeing  the  witnesses  and  observ- 
ing their  manner  of  testifying,  and  the  evidence  being  con- 
flicting upon  the  essential  points  in  the  case,  we  can  not 
say,  under  the  rules  we  have  referred  to,  that  the  finding  is 
so  manifestly  against  the  evidence  as  to  justify  a  reversal  of 
the  judgment.  Davies  v.  Phillips,  27  111.  App.  387;  Brown 
v.  Galesburg  P.  B.  Co.,  svpra. 

The  judgment  will  therefore  be  affirmed. 

Mr.  Justice  Hobton  dissents. 


Chicago  Office  Building  v.  The  Lake  St.  Elevated  By. 

1.  Streets— Elevated  Railroad  Not  an  Additional  Servitude, — An 
elevated  railroad  for  the  transportation  of  passengers  from  place  to 
place  in  a  city  is  a  legitimate  use  of  a  city  street  and  is  not  an  additional 
servitude  thereon. 

2.  Abutting  Owners— Elevated  Railroad*— Damages.— Under  the 
constitution  of  1870  owners  of  property  abutting  on  a  street  in  which 
an  elevated  railroad  is  constructed  are  entitled  to  recover  such  damages 
as  they  sustain  by  such  construction. 

Trespass  on  the  Case.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Henry  B.  Willis,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1899.  Reversed  and  remanded  with  direc- 
tions.   Opinion  filed  February  26,  1900. 

Peokham,  Brown  &  Packard  and  Pike  &  Oade,  attor- 
neys for  appellant. 
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Knight  &  Brown,  attorneys  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

Appellant  was  plaintiff  and  appellee  defendant  in  the 
trial  court,  and  will  be  so  referred  to  in  this  opinion.  The 
appeal  is  from  a  judgment  sustaining  a  general  demurrer 
to  the  plaintiff's  declaration  and  for  costs.  It  is  averred 
in  substance  in  the  declaration  that  the  plaintiff  is  lessee 
for  a  term  of  ninety-nine  years  and  two  months  from  Feb- 
ruary 20, 1892,  and  in  possession  of  certain  .premises  de- 
scribed in  the  declaration,  situated  on  the  southwest  corner 
of  Clark  and  Lake  streets,  public  streets  of  the  city  of 
Chicago,  and  having  a  frontage  of  eighty  feet,  more  or  less, 
on  each  of  said  streets;  that  there  was  at  the  time  of  the 
alleged  injury  a  modern  seven-story  building  on  the  prem- 
ises, containing  many  rooms  and  apartments  fitted  up  at 
great  expense  as  stores  and  offices,  and  especially  valuable 
for  such  purposes  by  reason  of  the  location  of  the  premises, 
and  that  they  were,  in  part,  so  used  by  tenants,  and  plaintiff 
derived  a  large  rental  therefrom;  that  Lake  and  Clark 
streets  are  each  about  eighty  feet  in  width,  and  were  a 
great  element  of  value  to  said  premises;  that  during  the 
year  1895,  the  defendant  caused  to  be  erected  in  Lake 
street,  in  front  of  said  premises,  an  elevated  railroad,  the 
same  being  a  structure  of  wood  and  iron,  etc.,  and  an 
elevated  railway  station  house  and  building,  with  water 
closets,  and  covered  steps  or  stairs  leading  from  the  side- 
walks on  said  streets  up  to  said  railway  station,  along  and 
upon  Lake  street  in  front  of  and  adjoining  said  premises, 
which  elevated  railroad  and  station  are  of  a  permanent 
nature,  are  of  the  height  of  about  thirty  feet  and  of  the 
width  of  about  sixty  feet,  and  abut  up  and  close  to  said 
premises;  that  the  defendant  is  the  owner  of  a  large  num- 
ber of  steam  locomotives  and  passenger  cars,  and  that  about 
one  thousand  trains  propelled  by  said  steam  locomotives 
pass  and  repass  on  said  elevated  railroad  every  day;  that 
December  28, 1894,  the  defendant  licensed  the  Union  Ele- 
vated Railway  Company  to  use  for  its  own  trains,  and  for 
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the  trains  of  three  other  elevated  railroad  companies,  the 
said  elevated  railroad  and  station  house  for  a  term  of  fifty 
years  from  said  date,  and  each  of  said  elevated  railroad 
companies  will  shortly  commence  to  operate  its  trains  on 
said  elevated  railroad.  It  is  further  averred  in  the  declara- 
tion that,  by  reason  of  the  premises,  light  and  air  will  be 
excluded  from  said  building,  and  a  great  part  thereof  is  and 
will  be  rendered  dark,  close,  uncomfortable,  unwholesome 
and  unfit  for  offices,  and  the  access  to  said  premises  has  been 
and  will  continue  to  be  greatly  impaired  and  interfered 
with,  etc.  Other  elements  of  damage  are  averred,  and  it  is 
alleged, "  by  all  which  things  the  rental  and  salable  value  of 
said  premises  has  been,  is  and  will  continue  to  be  lessened 
and  reduced."  The  declaration  contains  two  counts  and 
is  quite  lengthy,  but  the  foregoing  statement  is  sufficient 
for  the  consideration  of  the  legal  questions  presented. 

The  contention  of  the  defendant's  counsel  is,  that  no 
recovery  can  be  had  for  mere  consequential  damage  accruing 
to  the  owner  of  property  abutting  on  a  street,  by  reason  of 
the  construction  and  operation  in  the  street  of  an  elevated 
railway.  Their  argument,  elaborated  at  great  length,  may 
be  concisely  stated  thus :  Lake  street  was  dedicated  by  the 
remote  grantor  and  privy  in  estate  of  the  plaintiff,  or 
acquired  by  the  public,  as  a  public  street,  and  for  all  pur- 
poses for  which  a  public  street  may  legitimately  be  used. 

The  use  of  a  public  street  for  an  elevated  railroad  for 
the  transportation  of  passengers  from  place  to  place  in  the 
city,  is  a  legitimate  use. 

Therefore,  the  use  of  Lake  street  for  the  elevated  rail- 
road in  question  is  within  the  purpose  for  which  the  street 
was  dedicated  to,  or  acquired  by  the  public,  and  there  can 
be  no  recovery. 

A  large  part  of  the  argument  of  counsel  for  defendant  is 
devoted  to  the  advocacy  of  the  proposition  that  the  use  of 
a  street  for  an  elevated  railroad  is  not  an  additional  servi- 
tude; but  this  is  included  in  the  major  and  minor  premises 
of  the  argument,  as  above  stated,  because,  if  the  street  was 
dedicated  or  acquired  for  all  legitimate  uses  as  a  street,  then 
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if  its  use  for  an  elevated  railway  is  a  legitimate  one,  it  can 
not  be  a  servitude  additional  to  that  for  which  the  street 
was  dedicated  or  acquired. 

While  we  are  of  opinion  that  the  construction  and  opera- 
tion of  an  elevated  railway  in  a  street,  for  the  convenience 
of  the  public  and  the  transportation  of  persons  from  place 
to  place  in  the  city,  is  not  an  additional  servitude  imposed 
on  the  street,  we  can  not  concede  that  the  owner  of  property 
abutting  on  the  street,  who  suffers  special  damage  by  rea- 
son of  the  construction  and  operation  of  the  railway,  can 
not  recover.  Counsel  assume,  erroneously,  as  we  think, 
that  if  there  is  no  additional  servitude,  there  can  be  no 
recovery.  This  doubtless  was  the  rule  prior  to  the  adop- 
tion of  the  present  constitution  in  cases  where  there  was  no 
direct  injury  to  the  corpus  of  the  property.  Moses  v.  Pitts., 
Ft.  W.  &  C.  R.  R.  Co.,  21  111.  522;  Murphy  v.  City  of  Chi- 
cago, 29  lb.  279. 

But  such  has  not  been  the  rule  since  the  adoption  of  the 
present  constitution,  which  provides  that  "  Private  prop- 
erty shall  not  be  taken  or  damaged  for  public  use  without 
just  compensation."  In  City  of  Pekin  v.  Brereton,  67  111. 
477,  which  was  an  action  to  recover  damages  for  injury  to 
property  abutting  on  a  street,  by  reason  of  grading  done 
for  the  construction  of  a  railwajr  authorized  by  the  city,  the 
court  say : 

u  But  the  constitution  of  1870,  in  force  when  the  injury 
of  which  complaint  is  made  was  done,  provides,  in  the 
Bill  of  Rights,  section  13  of  the  second  article,  that  '  pri- 
vate property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation.'  It  will  not  be  denied  this  pro- 
vision rests  upon  a  great  principle  of  right  and  justice  which 
would  doubtless  be  applied  in  every  proper  case  without 
constitutional  sanction.  With  this  clause  of  the  constitu- 
tion before  us  we  can  not  entertain  a  doubt  of  appellees' 
right  to  recover  to  the  extent  of  the  damage  they  have  sus- 
tained. The  case  of  Moses  v.  Pittsburgh,  Ft/Wayne  & 
Chicago  Railroad  Co.,  21111.  516,  and  that  of  Murphy  v. 
City  of  Chicago,  29  lb.  279,  were  decided  long  anterior  to 
the  adoption  of  the  present  constitution,  and  are  essentially 
modified  by  Indianapolis,  etc.,  Railroad  Co.  v.  Hartley,  67 
111.  439." 
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In  Stack  v.  City  of  East  St.  Louis,  85  111.  377,  381,  the 
court  reiterated  the  view  that  the  Moses  and  Murphy-cases 
had  been  "  essentially  modified." 

In  Rigney  v.  City  of  Chicago,  102  111.  64,  the  court,  com- 
menting on  the  constitutional  provision  quoted  supra^  say : 

"  The  addition  of  the  words  i  or  damaged '  can  hardly  be 
regarded  as  accidental,  or  as  having  been  used  without 
any  definite  purpose.  On  the  contrary,  we  regard  them  as 
significant  and  expressive  of  a  deliberate  purpose  to  change 
the  organic  law  or  the  St^te.  Nor  were  they  used  simply 
to  conserve  existing  rights,  as  has  been  suggested  by  coun- 
sel, but  on  the  contrary,  in  our  judgment,  they  declare  a 
new  rule  of  civil  conduct,  from  which  spring  new  rights 
which  did  not  exist  under  the  constitution  of  1848." 

The  court  further  say,  lb.  78 : 

"  Under  the  constitution  of  1848,  it  was  essential  to  a 
right  of  recovery,  as  we  have  already  seen,  that  there 
should  be  a  direct  physical  injury  to  the  corpus  or  subject 
of  the  property,  such  as  overflowing  it,  casting  sparks  or 
cinders  upon  it,  and  the  like,  but  under  the  present  consti- 
tution it  is  sufficient  if  there  is  a  direct  physical  obstruction 
or  injury  to  the  right  of  user  or  enjoyment,  by  which  the 
owner  sustains  some  special  pecuniarjr  damage  in  excess  of 
that  sustained  by  the  public  generally,  which,  by  the  com- 
mon law,  would,  in  tne  absence  of  any  constitutional  or 
statutory  provisions,  give  a  right  of  action." 

In  the  same  case  the  court,  after  citing  a  number  of  cases, 
decided  since  the  adoption  of  the  present  constitution,  say : 

u  The  conclusion  reached  in  all  these  cases  is  distinctly 
placed  upon  the  ground  that  the  new  constitution  has 
enlarged  the  right  of  recovery,  by  extending  its  provisions 
to  a  class  of  cases  not  provided  for  under  the  old  constitu- 
tion," etc.     lb.  80. 

In  C.  &  E.  I.  R.  R.  Co.  v.  Loeb,  118  111.  203,  212,  the  dis- 
tinction between  the  law  as  it  was  under  the  old,  and  as  it 
is  under  the  present  constitution,  is  pointed  out. 

C.  &  W.  Ind.  R.  R.  Co.  v.  Ayres,  106  111.  511,  was  an 
action  by  the  owner  of  property  abutting  on  a  public  street 
to  recover  damages  alleged  to  have  been  occasioned  to  the 
property  by  the  construction  and  operation  of  a  railroad  in 
the  street.    The  court  say : 
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"  Numerous  cases  have  been  referred  to  on  each  side  to 
sustain  their  several  positions.  It  is  needless  to  say  our 
decisions  have  not  been  harmonious  on  this  question,  but  in 
the  case  of  Rigney  v.  City  of  Chicago,  102  111.  64,  there 
was  a  full  review  of  the  decisions  of  our  courts,  as  well  as 
the  courts  of  Great  Britain,  under  a  statute  containing  a 
provision  similar  to  the  provision  in  our  constitution.  The 
conclusion  there  reached  was,  that  under  this  constitutional 
provision  a  recovery  may  be  had  in  all  cases  where  private 
property  has  sustained  a  substantial  damage  by  the  making 
and  using  an  improvement  that  is  public  in  its  character  ; 
that  it  does  not  require  that  the  damage  shall  be  caused  by 
a  trespass,  or  an  actual  physical  invasion  of  the  owner's  real 
estate,  but  if  the  construction  and  operation  of  the  railroad 
or  other  improvement  is  the  cause  of  the  damage,  though 
consequential,  the  party  damaged  may  recover.  We  regard 
that  case  as  conclusive  of  this  question.  The  case  of  Pitts- 
burgh &  Fort  Wayne  R.  R.  Co.  v.  Reich,  101  111.  157,  is 
in  point  on  this  question  of  damages,  and  the  case  of  City 
of  Chicago  v.  Union  Building"  Association,  102  III.  379,  also 
reviews  the  authorities,  and  approves  the  doctrine  of  Rig- 
ney v.  Chicago,  supra.  These  cases,  therefore,  overrule  the 
doctrines  of  the  earlier  cases." 

In  Chicago  v.  Taylor,  125  U.  S.  161,  the  court,  after 
quoting  the  language  above  quoted,  say : 

"  Our  attention  has  not  been  called  to,  nor  are  we  aware 
of  aoy  subsequent  decision  of  the  State  court  giving  the 
constitution  of  1870  an  interpretation  different  from  that 
indicated  in  Rigney  v.  Chicago,  and  Chicago,  etc.,  Railroad 
Co.  v.  Ayres.  We  concur  in  that  interpretation.  The  use 
of  the  word  *  damaged '  in  the  clause  providing  for  com- 
pensation to  owners  of  private  property  appropriated  to 
public  use,  could  have  been  with  no  other  intention  than 
that  expressed  by  the  State  court." 

We  are  not  aware  of  any  decision  of  the  Supreme  Court 
since  the  adoption  of  the  present  constitution,  in  which  the 
court  has  even  intimated  that  the  owner  of  property 
abutting  on  a  street  which  is  damaged  by  the  construction 
and  operation  of  a  railroad  in  the  street,  has  not  a  remedy 
at  law.  In  Doane  v.  Lake  Street  Elevated  R.  R.  Co.,  165 
111.  518,  which  was  a  bill  to  enjoin  the  construction  of  the 
road,  the  court,  while  holding,  as  the  court  had  held  in  pre- 
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vious  cases,  that  a  bill  could  not  be  maintained,  such  con- 
struction having  been  authorized  bj  the  municipality,  say : 
"  Such  owner  can  not  maintain  a  bill  to  enjoin  the  same 
until  the  resulting  damages  to  his  property  are  ascertained 
and  paid;  his  remedy  is  by  action  at  law  for  such  damages." 
lb.  518.  citing,  among  other  cases,  the  following:  Stetson 
v.  C.  &  E.  K.  R.  Co.,  75  111.  74,  80;  P.  &  R.  G.  R.  R.  Co.  v. 
Schertz,  84  lb.  135,  140;  Penn.  Mut.  L.  Ins.  Co.  v.  Heiss, 
141  lb.  35,  55;  Corcoran  v.  C,  M.  &  N.  R.  R.  Co.,  149  lb. 
21)1,  297;  White  v.  W.  S.  El.  R.  R.  Co.,  154  lb.  620,  625; 
C,  B.  &  Q.  R.  R.  Co.  v.  W.  C.  St.  R.  R.  Co.,  156  lb.  255, 
273,  each  of  which  supports  the  text  of  the  opinion.  The 
Stetson  case  was  a  bill  to  enjoin  the  construction  of  the 
railroad,  which  the  court  held  could  not  be  maintained, 
saying : 

"  The  party  will  be  left  to  his  action.  When  he  has  set- 
tled the  question  of  his  right  to  damages,  and  ascertained 
the  measure  in  an  action  at  law,  if  any  reason  exists  why 
he  can  not  have  execution  of  the  same,  equity  will  assist 
him,  but  not  before." 

In  Penn.  Mut.  L.  Ins.  Co.  v.  Heiss,  supra,  the  court  say : 

"  The  land  owner  is  remitted  to  his  action  at  law  to 
recover  his  damages.  The  right  to  recover  damages  for 
injury  to  private  property  occasioned  bv  the  occupation  of 
a  public  street  by  a  railroad,  or  the  taking  of  other  prop- 
erty for  the  public  use,  is  secured  to  the  property  owner  by 
the  provision  of  the  constitution  quoted,"  referring  to  the 
provision  quoted  in  the  opinion. 

In  Doane  v.  Lake  St.  El.  R.  R.  Co.,  165  111.  510,  counsel 
for  the  defendant  here  was  counsel  for  the  railroad  com- 
pany, and  one  of  the  points  he  made  was  that  there  was  an 
adequate  remedy  at  law,  and  the  court  so  held.  lb.  514, 
518. 

In  City  of  Olney  v.  Wharf,  115  III.  519,  relied  on  by 
counsel  for  defendant,  the  court,  while  holding  that  there 
could  be  no  recovery  against  the  city  for  damages  occa- 
sioned to  property  abutting  on  the  street,  by  reason  of  the 
construction  of  a  railroad  in  the  street  by  authority  of  the 
city,  say : 
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"  If  appellee  or  any  other  lot  owner  on  the  street  has 
been  damaged  by  the  construction  or  operation  of  the  rail- 
road, the  city  is  in  no  manner  liable,  but  the.  liability  for  all 
damages  sustained  must  fall  upon  the  railroad  company." 

The  cases  cited  illustrate  the  proposition  that  the  absence 
of  the  element  of  additional  servitude  does  not  preclude 
recovery. 

The  material  averments  of  the  declaration  which  are 
well  pleaded  must  be  assumed  to  be  true  for  the  purpose  of 
passing  on  the  demurrer.  From  these  averments  it  appears 
that  the  damage  to  the  plaintiff's  property  complained  of, 
was  for  a  public  improvement;  that  the  railway,  as  con- 
structed, greatly  impairs  the  access  of  light  to  the  plaintiff's 
building,  causing  it  to  be  dark;  that  the  access. of  air  thereto 
is  greatly  impaired;  that  access. to  its  premises  is  materially 
obstructed;  that  large  quantities  of  smoke,  dust,  cinders 
and  ashes  have  been,  are  and  will  continue  to  be  thrown  on 
the  building  and  premises,  etc.,  and  thereby  the  rental  and 
salable  value  of  the  premises  has  been,  is  and  will  con- 
tinue to  be  lessened  and  reduced.  These  and  other  aver- 
ments in  the  declaration  bring  the  plaintiff's  case  within 
the  constitutional  provision  requiring  compensation,  as  con- 
strued by  the  Supreme  Court.  City  of  Pekin  v.  Winkel, 
77  111.  56;  City  of  Shawneetown  v.  Mason,  82  lb.  337;  City 
of  Elgin  v.  Eaton,  83  lb.  535;  Stack  v.  City  of  E.  St.  Louis, 
85  lb.  377;  Rigney  v.  City  of  Chicago,  102  lb.  64,  82. 

The  judgment  will  be  reversed  and  the  cause  remanded, 
with  directions  to  the  trial  court  to  overrule  the  demurrer. 
Reversed  and  remanded,  with  directions. 


Franz  J.  Weber,  August  Lenzen  and  Martin  Bock  v. 
Henry  L.  Hertz,  Coroner,  etc.,  use  of  James  Pease, 
Sheriff,  etc. 

1.  Replevin—  Of  Partnership  Property.—  When  the  property  of  a 
partnership  is  levied  upon,  replevin  can  not  be  maintained  by  one  of  the 
partners  against  the  officer  making  such  levy. 

2.  Same— Practice  in  Suits  on  the  Bond.— In  this  State,  when  a 
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replevin  suit  is  dismissed  or  the  plaintiff  therein  suffers  a  non-suit,  he 
may  show,  in  defense  of  a  suit  upon  the  replevin  bond,  such  facts  as 
would  establish  his  right  to  maintain  the  suit  in  replevin,  and  if  it 
appear  in  such  suit  that  the  replevin  could  not  have  been  successfully 
prosecuted,  then  a  prima  facie  right  to  recover  upon  the  bond  is 
established. 

Debt,  on  replevin  bond.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Elbridoe  Hanecy,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1899.  Affirmed.  Opinion 
filed  February  27,  1900. 

Statement. — The  appellant,  Franz  J.  Weber,  received 
from  Albert  Zacharias  two  bills  of  sale  purporting  to  con- 
vey to  said  Weber  certain  interest  in  personal  property. 
The  first  is  dated  November  5,  1891,  and  purports  to  con- 
vey as  therein  described,  said  Zacharias'  u  half  interest  of 
restaurant  and  saloon  business  carried  on  and  known  as 
Nos.  80  and  82  Fifth  avenue  in  the  city  of  Chicago." 
The  other  is  dated  November  16, 1891,  and  purports  to  con- 
vey certain  goods  and  chattels  therein  specifically  described, 
such  description  concluding  with  the  words  "and  all  other 
liquors  and  jugs  with  contents  contained  in  saloon  at 
premises  known  as  80  and  82  Fifth  Ave." 

Said  Weber  took  possession  jointly  with  said  Zacharias  of 
said  restaurant  and  saloon  business  on  or  about  the  date  of 
said  first  bill  of  sale.  Afterward,  on  November  21,  1891, 
several  judgments  were  entered  against  said  Zacharias  and 
executions  issued  thereon.  James  H.  Gilbert,  then  sheriff 
of  Cook  county,  by  F.  Lei  brand  t,  deputy,  the  same  day, 
and  by  virtue  of  said  executions,  levied  upon  all  the  right, 
title  and  interest  of  said  Zacharias  in  all  of  the  personal 
property  contained  in  said  saloon,  and  took  possession 
thereof.  Said  Weber  thereupon  commenced  a  suit  in 
replevin  against  said  sheriff  and  his  said  deputy,  and 
replevied  all  of  the  property  levied  upon.  At  the  trial 
of  such  replevin  suit  said  Weber  took  a  non-suit.  There- 
upon, this  suit  was  brought  upon  the  replevin  bond  given 
in  said  replevin  suit,  the  appellants  being  the  parties  who 
executed  such  bond.     Said  Weber  was  in  the  possession  of 
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said  property  at  the  time  the  same  was  levied  upon  as  afore- 
said. 

Kraft  &  Kust,  attorneys  for  appellants. 

Edgar  Bronson  Tolman,  attorney  for  appellee. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

Counsel  for  appellants,  in  his  printed  argument,  makes 
this  statement,  viz.: 

"  At  the  outset  we  desire  to  call  the  court's  attention  to 
the  fact  that  it  appears  from  all  the  testimony,  uncontra- 
dicted, that  Franz  J.  Weber  paid  $1,000  to  become  a  copart- 
ner of  Albert  Zacharias,  on  or  before  the  5th  day  of 
November,  1891." 

The  material  issue  is  whether  or  not  said  second  bill  of 
sale  is  fraudulent  and  void  as  against  judgment  creditors  of 
said  Zacharias.  The  case  was  tried  by  the  court  without  a 
jury,  and  the  finding  of  the  court  was  against  the  validity 
of  said  second  bill  of  sale.  It  is  not  necessary  to  here  for- 
mally review  at  length  the  testimony  upon  this  question. 
The  trial  court  saw  the  witnesses  and  heard  them  testify. 
The  finding  is  not  so  against  the  weight  of  evidence  as  to 
justify  a  reversal  of  the  judgment  on  that  ground. 

The  second  bill  of  sale  being  set  aside  as  to  the  judgment 
creditors  of  Zacharias,  then,  as  to  such  creditors,  the  interest 
of  appellant  Weber  in  the  property  levied  upon,  as  stated 
by  his  counsel,  was  that  of  a  copartner;  apparently  all  of 
the  property  of  the  partnership  was  levied  upon.  It  seems 
to  be  conceded  by  counsel  that  such  is  the  fact.  In  such 
ease,  and  as  to  such  property,  replevin  can  not  be  main- 
tained by  one  partner  against  an  officer  making  a  levy  upon 
the  interest  of  the  other  partner.  (James  v.  Stratton,  32 
111.  202;  Wells  on  Keplevin,  Sees.  166  and  167.)  No  ques- 
tion is  presented  here  as  to  the  rights  of  firm  creditors. 

We  do  not  find  from  the  abstract  when  the  judgment 
was  entered  in  this  case.    But  we  see  that  December  2, 
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189S,  and  after  the  entry  of  judgment  the  court  entered  the 
following  order,  viz.: 

"  The  cause  coming  on  again  to  be  heard,  the  court,  on 
bis  own  motion,  orders  that  the  sheriff  of  Cook  county  hold 
whatever  sum  of  money  is  collected  on  the  judgment  and 
execution  issued  in  this  cause  until  the  2d  day  of  January, 
A.  D.  1899,  or  until  the  further  order  of  this  court,  in 
order  to  allow  the  said  defendant,  Franz  J.  Weber,  to  file  a 
bill  in  equity  to  determine  his  interest,  if  aTiy,  in  the  money 
so  collected,  and  to  apply  for  an  injunction  or  such  other 
relief  as  he  may  be  entitled  to  in  the  premises,  to  which 
said  action  of  the  court  in  the  premises  the  said  plaintiff, 
by  his  counsel,  then  and  there  duly  excepted." 

It  thus  appears  that  the  trial  court  held  that  replevin 
would  not  lie  at  the  instance  of  said  Weber  to  recover  said 
property  from  the  sheriff,  and  that  the  court  sought  to  so 
rest  the  case  by  staying  the  payment  of  the  money  in  the 
hands  of  the  sheriff  that  appellant  Weber  could  have  the 
opportunity  to  proceed  in  a  court  of  chancery  to  determine 
his  interest,  if  any,  in  the  property  sold,  or  the  proceeds 
thereof.  That  may  have  been  done,  so  far  as  appears  from 
this  record. 

Under  the  practice  and  statutes  in  this  State,  when  a 
replevin  suit  is  dismissed  or  the  plaintiff  therein  takes  or 
suffers  a  non-siiit,  he  may  show,  in  defense  of  a  suit  upon 
the  replevin  bond,  such  facts  as  would  establish  his  right  to 
maintain  the  suit  in  replevin.  But  if  it  appear  in  a  suit 
upon  such  bond  that  the  replevin  suit  could  not  have  been 
successfully  prosecuted,  then  the  prima  facie  right  to 
recover  upon  said  bond  is  established.  As  above  shown, 
appellant  Weber  could  not  have  maintained  his  said  suit  in 
replevin.  There  being  no  other  defense  made  to  the  suit 
upon  said  replevin  bond  it  follows  that  appellee  should 
recover. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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William  McCoy  v.  The  World's  Columbian  Exposition. 

1.  Practice — Adding  the  Similiter.— It  is  not  error  to  proceed  to 
trial  without  a  similiter. 

2.  Corporations— Can  Not  Become  Stockholders.— In  this  State  a 
corporation  can  not  become  a  stockholder  in  another  corporation  unless 
power  to  do  so  is  specifically  granted  in  its  charter  or  necessarily  implied 
from  it 

3.  Same— As  Stockholder — Who  Can  Raise  the  Question  —  Ultra 
Vires. — A  corporation  when  sued  on  its  subscriptions  to  the  capital 
stock  of  another  corporation  may  itself  raise  the  defense  of  ultra  vires 
provided  it  is  not  estopped  from  so  doing,  but  it  can  not  be  done  by 
another  person  when  sued  upon  his  own  subscription. 

4.  Same— Prima  Facie  Evidence  that  the  Stock  is  Fully  Subscribed.— 
The  articles  of  incorporation  certified  by  the  Secretary  of  State  afford 
prima  facie  evidence  that  the  company's  stock  was  fully  subscribed. 

5.  Interest— On  Unpaid  Subscriptions  to  Stock.— Interest  at  legal 
rates  is  properly  allowed  on  an  unpaid  subscription,  in  writing,  to  the 
capital  stock  of  a  corporation  after  it  becomes  due. 

Assumpsit,  to  recover  a  subscription  to  the  capital  stock  of  a  cor- 
poration. Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1899.     Affirmed.    Opinion  filed  February  27,  1900. 

Joseph  Wright,  attorney  for  appellant. 

Matz,  Fisher  &  Boyden,  attorneys  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  an  action  in  assumpsit  to  recover  a  subscription  to 
the  capital  stock  of  the  appellee  corporation.  That  appel- 
lant signed  a  subscription  list  agreeing  to  take  one  thousand 
shares  at  $10  each,  and  that  at  the  same  time  $200 — being 
two  per  cent  of  the  amount  subscribed — was  paid  in,  is  not 
controverted.  Three  calls,  each  for  twenty  per  cent  of  the 
subscription,  were  subsequently  made,  which  appellant 
failed  or  refused  to  pay.  It  is  now  sought  to  recover 
$5,800,  being  the  sixty  per  cent  thus  called  for,  less  the 
$200  originally  paid. 

It  is  stated  that  appellant's  subscription  was  obtained 
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upon  representations  that  the  fair  would  be  located  on  the 
lake  front,  where  he  would  have  been  directly  benefited,  and 
that  his  refusal  to  pay  was  because  it  was  not  so  located. 
But  no  reliance  is  now  placed  upon  this  as  ground  for 
defense. 

At  the  conclusion  of  the  evidence  the  Circuit  Court,  upon 
motion  of  appellee's  counsel,  directed  a  verdict  against 
appellant  for  the  amount  claimed,  with  interest. 

When  the  case  was  called  for  trial  no  replications  to  ap- 
pellant's special  pleas  were  on  file.  His  counsel  objected 
to  going  to  trial  and  moved  for  judgment  on  his  said  pleas. 
Counsel  for  appellee  stated,  however,  that  the  replications 
would  immediately  be  filed,  and  this  was  done  before  the 
jury  were  sworn  to  try  the  issues,  leave  being  given  by  the 
court  to  file  the  same  nunc  pro  tunc  as  of  the  time  the  case 
was  called.  It  appears,  therefore,  that  appellee  was  not 
compelled  to  proceed  to  trial  without  the  issues  being 
formed.  Implications  were  actually  filed,  and  it  is  not 
error  to  proceed  to  trial  without  a  similiter.  Gillespie  v. 
Smith,  29  111.  473.  It  does  not  appear  that  appellee  was 
in  any  way  injured  by  the  order  complained  of. 

Appellant's  principal  points  of  contention  are,  first,  that 
he  is  not  liable  on  his  subscription  because,  as  it  is  claimed, 
the  entire  capital  stock  of  the  appellee  had  not  been  fully 
subscribed  prior  to  making  the  said  calls;  second,  that  cer- 
tain of  the  subscriptions  to  such  stock  were  made  by  cor- 
porations and  were  ultra  vires  and  void,  ind  that  therefore 
to  the  extent  of  such  subscriptions  the  capital  stock  remained 
unsubscribed;  and  third,  that  appellee  was  in  no  event  enti- 
tled to  recover  interest. 

It  is  urged  that  appellee  has  no  corporate  existence  until 
its  entire  capital  stock  was  fully  subscribed,  and  that  this 
was  never  legally  done;  that  until  this  was  done  no  call  or 
assessment  could  be  made  upon  the  stockholders.  The  evi- 
dence tends  to  show,  however,  that  the  said  stock  purports 
to  have  been  fully  subscribed  upon  the  books  of  subscrip- 
tion opened  pursuant  to  a  license  regularly  issued  by  the 
Secretary  of  State,  and  that  a  certificate  of  incorporation 
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was  duly  issued.  The  statutory  formalities  appear  to  have 
been  fully  complied  with.  The  point  of  objection,  how- 
ever, is  that  certain  of  these  alleged  subscriptions  to  the 
capital  stock  were  made  by  corporations  having  no  legal 
power  or  authority  so  to  do;  that  these  were  invalid,  not 
binding  upon  the  parties  who  made  them;  and  that  there- 
fore as  to  so  much  of  the  capital  stock,  it  was  never 
subscribed.  Hence,  it  is  said  the  corporation  was.  never 
regularly  and  legally  incorporated. 

If  it  be  conceded,  which,  however,  appellee  does  not  con- 
cede, that  the  evidence  satisfactorily  tends  to  prove  that 
some  of  the  stock  in  question  was  subscribed  by  corpora- 
tions whose  power  so  to  do  was  open  to  question,  there  is 
no  evidence  tending  to  show  that  such  subscriptions  were 
repudiated,  that  they  have  not  been  fully  paid,  or  that  ap- 
pellant has  been  in  any  respect  injured.  It  is  no  doubt  the 
law  in  this  State,  that  a  corporation  can  not  become  a  stock- 
holder in  another  corporation,  unless  power  so  to  do  is 
specifically  granted  in  its  charter,  pr  necessarily  implied 
from  it.  People  v.  Chicago  Gas  Trust  Co.,  130  111.  268.  It 
is  quite  possible — assuming  what  the  evidence  fails  to 
establish,  that  certain  of  the  stock  was  subscribed  for  by 
corporations  whose  charters  did  not  authorize  them  to 
acquire  such  stock — that  such  a  corporation  might  itself 
raise  the  defense  of  ultra  vires,  if  sued  upon  its  subscrip- 
tion, provided  it  was  not  estopped  from  so  doing.  But  that 
issue  is  not  presented  here,  and  it  is  no  defense  to  a  sub- 
scriber sued  on  his  own  contract,  that  there  is  a  possibility 
that  some  other  subscriber  may  have  a  valid  defense  to  an 
attempt  to  enforce  payment  of  a  similar  subscription.  It 
can  not  be  said  as  a  matter  of  law  in  this  collateral  proceed- 
ing, that  a  subscription  to  the  capital  stock  of  appellee  by 
another  corporation,  if  made,  was  necessarily  ultra  vires 
and  void.  Such  power  may  have  existed  by  the  latter's 
charter  specifically,  or  by  necessary  implication.  The  cases 
cited  by  appellant's  counsel  as  holding  corporation  sub- 
scriptions unauthorized  and  void,  are  for  the  most  part 
those  in  which  the  question  of  power  was  directly  at  issue. 
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This  is  not  the  case  here.  Appellant  had  power  to  make 
his  own  subscription,  and  it  is  that  he  is  seeking  to  avoid. 
In  Vinegar  Co.  v.  Faehrenbach,  148  JN.  Y.  58,  it  is  said : 

"  The  argument  that  it  appears  that  the  capital  stock 
was  subscribed  for  in  part  bj  corporations,  and  that  such 
subscriptions  were  invalid  under  the  law,  is  of  no  avail. 
That  is  a  question  for  the  people  to  raise  through  their 
proper  officers  and  in  appropriate  proceedings.  The 
defendants  can  not  raise  it." 

The  articles  of  incorporation  certified  by  the. Secretary 
of  State  atf  ord  prima  facie  evidence  that  the  appellee's  stock 
was  fully  subscribed.  Jewell  v.  Rock  River  Paper  Co.,  101 
111.  57.  This  is  not  overcome  by  anything  in  the  record  to 
which  our  attention  has  been  called. 

The  trial  court  allowpd  interest  on  the  amount  of  the 
unpaid  subscription.  In  Munger  v.  Jacobson,  99  111.  349,  it 
was  held  that  interest  is  not  recoverable  in  an  action  against 
a  stockholder  to  enforce  a  statutory  liability  to  creditors  of 
the  corporation  for  double  the  amount  of  bis  stock.  That 
case  is  supposed  by  appellant's  counsel  to  be  decisive  against 
the  judgment  here,  so  far  as  it  includes  interest.  We  do 
not,  however,  regard  it  as  applicable.  The  statute  provides 
for  allowance  of  interest  "  for  all  moneys  after  they  become 
due,"  on  an  "  instrument  of  writing."  The  subscription  in 
writing  in  the  case  before  us,  signed  by  appellant,  provides 
that  the  terms  of  payment  shall  be  "  two  per  cent  down, 
balance  as  called  for  by  the  corporation."  The  subscrip- 
tion is,  in  effect,  a  promise  in  writing  to  pay  for  the  stock 
subscribed,  upon  those  terms.  The  money  became  due 
when  called  for,  and  the  allowance  of  interest  was  not  error. 
Rikhoff  v.  Brown's  Rotary  S.  S.  K.  Co.,  6&  Ind.  388;  Gould 
v.  Town  of  Oneonta,  71  N.  T.  298;  Cook  on  Stock  &  Stock- 
holders, Sec.  112. 

Other  propositions  are  presented  by  counsel,  which  we 
have  carefully  considered;  but  we  do  not  deem  it  necessary 
to  extend  this  opinion  in  order  to  discuss  them  at  length. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 
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Frank  H.  Follansbee  et  al.  t.  The  Northwestern  Mutual 
Life  Ins.  Co. 

1.  Solicitor's  Fees— In  Foreclosure  Suits.—  Where  the  mortgage 
provided  that  in  case  of  foreclosure  the  mortgagors  should  pay  an  ade- 
quate and  reasonable  sum  as  solicitors1  fees,  "  the  amount  thereof  to  be 
fixed  by  the  court,"  and  the  decree,  exclusive  of  solicitors1  fees,  is 
|40,110.24,  a  solicitor's  fee  of  $1,200  is  sustained. 

2.  Same— ^4.  Question  of  Fact. — What  is  a  reasonable  and  proper 
amount  to  be  allowed  as  solicitors'  fees  in  a  given  case,  is  a  question  of 
fact  to  be  determined  from  the  weight  of  evidence. 

8.  Same— Not  to  be  Controlled  by  Percentage  Alone.—  The  amount 
to  be  allowed  in  foreclosure  suits  as  solicitors'  fees  is  not  controlled  by 
percentage  alone,  nor  simply  by  the  amount  Involved,  nor  by  the  local- 
ity, but  by  all  the  facts  and  circumstances  in  the  case. 

Foreclosure. — Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Frank  Baker,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1890.  Affirmed.  Opinion  filed  February  27, 
1000. 

Partridge  &  Partridge,  attorneys  for  appellants. 
Hoyne,  O'Connor  &  Hoyne,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

This  is  a  proceeding  by  bill  in  chancery  to  foreclose  a 
real  estate  mortgage.  The  only  question  presented  in  the 
brief  and  argument  by  counsel  for  appellants  relates  to  the 
amount  allowed  to  appellee  as  fees  for  its  solicitors  for 
their  services  in  this  case.  Other  questions  are  embraced 
in  the  assignment  of  errors  but  they  must  now  be  consid- 
ered as  waived. 

The  principal  sum  secured  by  said  mortgage  is  $35,000. 
The  amount  found  by  the  decree  to  be  due  from  appellant 
Frank  H.  Follansbee  to  appellee,  exclusive  of  solicitors' 
fees,  is  $40,110.21.  The  Circuit  Court  overruled  exceptions 
to,  and  confirmed  the  master's  report  allowing  $1,200  as 
such  fees.    That  is  a  trifle  less  than  three  per  cent  upon 
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tbe  amount  found  by  the  decree  to  be  due  as  aforesaid,  and 
a  little  less  then  three  and  one-half  per  cent  upon  the 
amount  of  the  principal  sum  secured  by  said  mortgage. 
The  mortgage  provided  that  in  case  of  foreclosure  the 
mortgagors  would  pay  an  adequate  and  reasonable  sum  as 
solicitors'  fee,  the  amount  thereof  to  be  fixed  by  the  court. 

On  behalf  of  appellee  two  witnesses  were  examined  as  to 
such  fees.  One  of  them  was  one  of  the  solicitors  for  appel- 
lee, who  testified  that  the  usual  and  customary  fee  in  Chi- 
cago for  such  services  as  were  rendered  by  the  solicitors 
for  appellee  in  this  case,  is  five  per  cent  on  the  amount 
found  due,  and  that  there  should  be  allowed  to  appellee  in 
this  case  $1,200  for  its  solicitors'  fees.  The  other  one  of 
appellee's  witnesses,  one  of  the  leading  and  most  expe- 
rienced members  of  the  Chicago  bar,  testified  that  the  usual 
and  customary  charge  in  Chicago  is  from  three  per  cent  to 
five  per  cent,  and  that  $1,200  to  $1,500  would  be  a  fair  and 
adequate  fee  in  this  case. 

On  behalf  of  appellants,  one  of  their  solicitors  testified  fix- 
ing $350  to  $500  as  an  adequate  and  fair  fee  in  this  case. 

Those  named  are  all  the  witnesses  examined  upon  the 
question  of  fees.  The  testimony  clearly  sustains  the  mas- 
ter's report  and  the  decree  of  the  court.  To  have  fixed  any 
smaller  sum  would  have  been  to  wholly  ignore  the  testi- 
mony and  to  have  fixed  a  sum  arbitrarily.  Neither  the 
master  nor  the  trial  judge  would  be  justified  in  so  doing 
where  the  evidence  was  so  conclusive  and  of  such  a  char- 
acter as  that  presented  in  this  case. 

Counsel  for  appellants  cite  Heffron  v.  Gage,  149  111.  182. 
In  that  case  the  mortgage  provided  for  the  payment  of  the 
specified  sum  of  $1,000  as  a  solicitor's  fee.  That  amount 
was  allowed,  by  the  decree  and  it ,  was  held  that  was  not 
error.  They  also  rite  Telford  v.  Garrels,  132  111.  550.  In 
that  case,  as  stated  in  the  opinion,  "  the  evidence  shows  that 
the  amount  allowed  is  a  reasonable  fee  for  the  services  ren- 
dered." 

No  other  cases  are  cited  by  counsel  for  appellants  except 
two  in  Pennsylvania  State  Keports.  But  cases  in  other  States 
can  not  control  or  be  considered  of  any  special  weight  as  to 
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what  are  reasonable  or  customary  solicitors'  fees  in  Chicago. 
Facts  and  circumstances  enter  into  the  problem  in  one  local- 
ity which  may  not  in  another.  For  instance,  it  costs  vastly 
more  to  meet  necessary  expenses  in  some  places  than  it 
does  in  others. 

What  is  a  reasonable  and  proper  amount  to  be  allowed  as 
solicitors'  fees  in  a  given  case  is  a  question  of  fact  to  be 
determined  from  the  weight  of  evidence.  Casler  v.  Byers, 
129  111.  657,  670. 

In  Guignon  v.  Union  Trust  Co.,  156  111.  135,  a  solicitor's 
fee  of  $2,250  was  approved;  the  amount  of  the  mortgage 
foreclosed  was  $43,000 — over  five  per  cent. 

In  Casler  v.  Byers,  129  111.  670,  ante,  the  mortgage  was 
for  $3,350,  and  the  fee  allowed  was  $500,  that  is,  fifteen 
per  cent. 

The  amount  that  should  be  allowed  as  fees  is  not  con- 
trolled by  percentage  alone,  or  simply  by  the  amount 
involved,  or  by  the  locality,  but  by  all  the  facts  and  circum- 
stances. It  may  be  presumed  that  witnesses  who  testified 
as  to  the  value  of  such  services  took  all  these  things  into 
account. 

It  is  proper  to  take  into  consideration  the  amount  in- 
volved. Town  of  Bruce  v.  Dickey,  116  111.  527, 542;  Guignon 
v.  Union  Trust  Co.,  ante;  Clark  v.  Ellsworth,  73  N.  W.  Rep. 
1023,  1025  (Iowa);  Eggleston  v.  Boardman,  37  Mich.  14; 
Smith  v.  C.  &  N.  W.  Ry.  Co.,  60  Iowa,  515. 

The  court  below  is  in  a  better  position  to  determine  the 
value  of  the  services  rendered  than  is  this  court.  Farm- 
ers' Loan  &  Tr.  Co.  v.  McClure,  78  Fed.  Rep.  209  (U.  S. 
Cir.  Ct.  of  App.,  8th  Cir.). 

The  decree  of  the  Circuit  Court  is  affirmed. 


City  of  Chicago  v.  Chicago  &  N.  W.  Ry.  Co. 

1.  Pleading  and  Proof— Recovery  of  Money  Paid  Out  as  Conse- 
quential Damages. — To  recover  money  paid  out  by  a  city  in  satisfaction 
of  judgments  for  damages  caused  by  the  construction  of  a  viaduct  over 
the  tracks  of  a  railroad  company  at  the  intersection  of  streets,  the  city 
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must  allege  and  prove  facte  by  virtue  of  which  it  may  appear  as  a 
matter  of  law  that  the  damages  were  in  some  way  directly  or  indirectly 
inflicted  by  reason  of  the  railroad's  conduct,  and  this  evidently  must 
require  special  allegations  from  which  the  court  may,  on  demurrer,  if 
need  be,  determine  as  a  matter  of  law  from  the  facts  alleged,  whether 
any  such  legal  obligation  exists. 

2.  Pleading—  Where  the  Common  Counts  Will  Not  Suffice.— The 
common  count  is  not  a  sufficient  declaration  for  the  recovery  of  money 
paid  by  a  city  in  satisfaction  of  judgments  recovered  against  it  for  dam- 
ages caused  by  the  construction  of  a  viaduct  over  the  tracks  of  a  railroad 
at  the  intersection  of  streets.  There  must  be  specific  averments  to  war- 
rant the  admission  of  evidence  of  the  character  required  and  for  the 
purpose  under  consideration. 

3.  Same—  Where  the  Common  Counts  Are  Not  Sufficient — Where  it 
is  sought  to  recover  under  an  implied  assumpsit,  based  upon  the  non- 
performance of  an  alleged  legal  duty,  the  gist  of  the  controversy  is  not 
a  contract  from  which  might  arise  an  implied  promise,  but  the  existence 
of  the  duty. 

Assumpsit. — Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  Barton  Payne,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1899.  Affirmed.  Mr.  Justice 
Shepard  dissenting.    Opinion  filed  February  27,  1900. 

Statement. — This  is  an  action  by  the  city  of  Chicago  to 
recover  money  which  it  has  paid  in  satisfaction  of  judg- 
ments for  damages  caused  by  the  construction  of  a  viaduct 
over  the  tracks  of  appellee  at  the  intersection  of  Chicago 
avenue  and  Halsted  street.  These  judgments  were  recov- 
ered in  the  }rears  1885,  1886  and  1887,  and  were  paid  by  the 
city  in  1888  and  1889. 

The  present  action  was  brought  June  5, 1893,more  than  five 
years  after  the  dates  at  which  said  judgments  were  rendered, 
but  within  live  years  from  the  dates  when  they  were  respect- 
ively paid.  The  damages  were  originally  laid  at  ten  thou- 
sand dollars.  A  declaration  containing  only  the  common 
counts  in  assumpsit,  with  no  bill  of  particulars,  was  filed 
July  28,  1893.  Appellee  pleaded  the  general  issue.  The 
ad  damnum  was  subsequently,  March  19,  1894,  increased  to 
§75,000.  More  than  three  years  thereafter,  November  15, 
1897,  the  city,  with  leave  of  court,  filed  an  additional  special 
count,  to  which  appellee  pleaded  the  five  years  limitation 
of  the  statute,  alleging  that  the  matter  of  the  special  count 
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was  other  and  different  from  that  of  the  declaration  as  origi- 
nally filed.  A  demurrer  by  the  city  to  this  plea  wa3  overruled, 
and  the  cause  came  on  for  trial  upon  the  original  declara- 
tion, containing  only  the  common  counts  and  the  plea  of 
general  issue  thereto. 

Upon  the  trial  the  city  sought  to  introduce  evidence 
tending  to  show  that  the  building  of  the  viaduct  had  become 
necessary  in  order  to  preserve  to  the  public  the  use  of  streets 
which  were  main  thoroughfares,  and  which  by  the  construc- 
tion and  operation  of  appellee's  railway  tracks,  constantly 
increasing  in  number  and  substantially  occupying  the  entire 
intersection  of  the  street  at  that  point,  were  so  blocked  and 
obstructed  as  to  impede  and  practically  destroy  public  traf- 
fic thereon  ;  also  evidence  tending  to  show  that  the  damages 
caused  by  the  censtruction  of  said  viaduct,  to  the  property 
of  the  several  parties  who  had  recovered  said  judgments, 
were  equal  to  the  amounts  so  recovered  ;  and  that  the  cost 
of  the  viaduct  was  paid  by  the  city,  appellee  contributing  a 
large  part  thereof.  Objections  were  made  to  the  introduc- 
tion of  this  evidence,  and  of  any  evidence  to  the  effect  that 
the  building  of  the  viaduct  had  been  made  necessary  in 
order  to  preserve  the  public  use  of  the  streets  because  of 
the  obstruction  thereto  caused  by  the  defendant's  use 
thereof.  The  court  sustained  these  objections,  ruling  that 
such  evidence  was  not  admissible  under  the  common  counts. 
Thereupon,  on  motion  of  appellee's  counsel,  the  jury  were 
instructed  to  find  a  verdict  for  the  defendant,  which  was 
done.  Judgment  having  been  rendered  accordingly,  this 
appeal  was  taken. 

C.  M.  Walker,  C.  S.  Thornton  and  S.  A.  Lynde,  attor- 
neys for  appellant. 

E.  E.  Osborn,  attorney  for  appellee;  A.  W.  Pulver  and 
Lloyd  W.  Bowers,  of  counsel. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

It  was  contended   by  counsel   for  appellee,  at  the  trial, 

that  the  evidence  sought  to  be  introduced  was  inadmissible 
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and  immaterial  under  the  common  counts.  This  was,  it  is 
said,  the  only  point  decided — the  only  ground  upon  which 
objections  to  the  evidence  were  sustained. 

There  was  no  controversy  as  to  the  recovery  and  amount 
of  the  judgments  obtained  against  the  city,  and  the  right  of 
the  latter  to  recover  the  same  from  appellee  in  a  proper 
proceeding  does  not  appear  to  have  been  directly  considered. 
It  is,  perhaps,  indirectly  involved  to  this  extent,  that  if  the 
city  could  not  recover  at  all,  the  condition  of  the  pleadings 
would  be  immaterial.  Appellant  claims  it  is  entitled  to 
recover  because  ^it  was  the  default  or  failure  of  the  rail- 
way company  to  perform  its  legal  duty,  and  'restore' 
these  streets  to  proper  condition  for  public  use,  that  com- 
pelled the  city  of  Chicago  to  build  this  viaduct ;  and  the 
land  damages  being  a  necessary  consequence  and  result  of 
the  construction  of  the  viaduct,  the  city,  in  building  it,  was 
merely  doing  what  the  law  required  the  railroad  company 
to  do,  and  the  money  paid  by  it  on  these  land  damages  was 
paid  by  the  city  for  the  use,  in  fact,  of  the  railroad  company." 

We  are  told  by  counsel  for  appellant  that  the  sole  question 
is  whether,  if  there  was  a  legal  obligation  on  the  part  of 
appellee  to  build  this  viaduct,  and  to  pay  such  lagd  damages 
as  necessarily  resulted,  the  law  implies  from  such  obligation 
a  promise  to  the  city  to  repay  thereto  the  money  appel- 
lant has  been  forced  to  pay  out  in  satisfaction  of  the  judg- 
ments against  it.  It  is  urged  that  appellant  was  entitled  to 
prove  the  existence  of  this  legal  obligation  under  the 
common  counts,  and  that  the  court  erred  in  excluding  the 
evidence  offered  for  that  purpose. 

It  is  evident  that  the  existence  of  a  legal  obligation  on 
the  part  of  appellee  is  the  matter  in  dispute.  The  question 
is  not  whether  there  is  any  contract  debt.  It  is  conceded 
there  is  not.  The  case  is  not  one  where  there  is  an  agree- 
ment completely  executed  by  the  one  party  upon  which 
nothing  remains  for  the  other  party  to  do  except  to  pay 
money.  The  city  is  not  suing  for  the  cost  of  erecting  the 
viaduct,  which  it  claims  it  was  the  duty  of  appellee  to 
erect,  and  for  which  cost,  granting  the  duty,  it  might  per- 
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baps  with  show  of  reason  be  claimed  an  implied  assumpsit 
would  arise.  The  evidence  sought  to  be  introduced  shows 
that  appellee  paid  its  contribution  to  that  expense,  presum- 
ably its  full  share,  apparently  performing  the  alleged  duty 
to  that  extent. 

The  contention  is  that  appellant  has  been  made  to  pay 
out  money  for  consequential  damages,  which  it  has  become 
the  duty  of  appellee  to  refund,  because  of  its  failure  to  per- 
form another  alleged  duty  which  appellant's  evidence  shows 
it  did  contribute  toward  doing.  The  point  of  the  contro- 
versy is  whether  there  is  any  such  duty;  whether  appellant 
did  pay  damages  which  appellee  ought  to  refund;  whether 
the  former  paid  for  appellee's  tort  or  its  own  merely.  To 
establish  the  duty,  to  maintain  that  it  paid  damages  which 
appellee  ought  to  have  paid,  it  must  set  up  and  prove  facts 
by  virtue  of  which  it  may  appear  as  a  matter  of  law  that 
the  damages  were  in  some  way  directly  or  indirectly  inflicted 
by  reason  of  appellee's  conduct.  This  evidently  must  require 
special  allegations  from  which  the  court  may,  on  demurrer 
if  need  be,  determine  as  a  matter  of  law  from  the  facts 
allege,  whether  any  such  legal  obligation  exists. 

The  primary  responsibility  for  payment  of  the  damages 
which  it  is  sought  to  recover,  appears  to  have  rested  upon 
the  city,  which,  itself,  erected  the  viaduct.  It  does  not  sue 
upon  any  contract  of  indemnity  against  damages  to  property 
owners. 

According  to  the  evidence  offered,  the  suit  is  to  recover 
for  payment  of  damages  directly  caused  by  the  city's  own 
acts.  The  latter  claims  to  have  been  compelled  to  inflict 
these  damages  for  which  it  has  paid,  by  the  conduct  of 
appellee.  The  very  statement  of  this  claim  is  a  statement 
of  a  special  cause  of  action.  Had  the  city  allowed  or  com- 
pelled appellee  to  build  the  viaduct,  which  it  now  says  was 
the  latter' s  duty,  it  may  be  the  appellee  could  have  pro 
tected  itself  from  these  claims  for  damages  in  whole  or  in 
part.  It  does  not  appear  that  appellee  refused  or  was 
requested  to  do  so.  It  contributed  to  the  cost,  but  the  city 
did  the  work.     "  Where  the  declaration  contains  nothing 
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but  the  common  counts,  and  there  is  a  general  denial,  it  is 
incumbent  upon  the  plaintiff  to  prove  a  legal  and  binding 
contract."  Durant  v.  Rogers,  71  111.  121  (124).  Here  appel- 
lant sought  to  prove,  not  a  contract  express  or  implied,  but 
a  failure  or  neglect  of  what  is  claimed  to  have  been  a  duty, 
to  the  performance  of  which  it  concedes  appellee  contrib- 
uted its  share. 

The  common  counts  will  not  suffice.  There  must  be 
specific  averments  to  warrant  the  admission  of  evidence  of 
the  character  and  for  the  purpose  under  consideration. 
Authorities  bearing  upon  the  admissibility  of  evidence  under 
t'ie  common  counts  are  numerous.  We  refer  only  to  a  few 
of  them.  Zjednoczenie  v.  Sadecki,  41  111.  App.  329;  Robin- 
son v.  Holmes,  82  111.  App.  307,  and  cases  cited;  Maxwell 
v.  Longnecker,  89  111.  102;  Parmly  v.  Farrar,  169  111.  607. 

It  is  not  every  case  based  upon  an  express  promise 
wherein  recover}7  can  be  had  under  the  common  counts. 
Where,  as  in  this  case,  it  is  sought  to  recover  upon  an 
implied  assumpsit,  based  upon  the  non-performance  of  an 
alleged  legal  duty,  the  gist  of  the  controversy  is  not  a  con- 
tract from  which  might  arise  an  implied  promise,  but  the 
existence  of  the  duty.  The  defendant  is  entitled  to  be 
informed  by  the  declaration  what  the  facts  are  which  it  is 
claimed  create  the  legal  obligation.  Appellant  could  not 
introduce  the  evidence  under  consideration  to  support  a 
cause  of  action  not  shown  by  its  declaration.  The  evidence 
offered  fails  to  support  an  implied  promise. 

We  can  not  agree  with  appellant's  counsel,  that  the  deter- 
mination of  the  question  as  to  the  admissibility  of  the  evi- 
dence necessarily  requires  us,  as  the  case  now  stands,  to 
decide  whether  there  is  a  legal  liability  on  the  part  of  the 
railroad  company  to  pay  these  damages.  The  question  is 
not  presented  by  the  declaration. 

Appellant  seems  to  have  recognized  the  inadequacy  of 
the  common  counts,  when  it  obtained  leave  and  filed  the 
special  count,  to  which  the  statute  of  limitations  was 
pleaded.  This  count  stated  a  new  cause  of  action,  and  was 
tiled  too  late.  Had  it  been  filed  in  apt  time,  another  ques- 
tion would  have  arisen. 
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We  are  of  opinion  that  no  error  was  committed  in  sus- 
taining the  objections  to  the  evidence  under  consideration, 
and  the  judgment  of  the  Superior  Court  will  be  affirmed. 

Mr.  Justice  Shepard  dissenting. 

The  theory  upon  which  appellant  seeks  to  recover,  is,  as 
I  understand  it,  that  the  city  having  performed  a  duty  in 
restoring  the  street,  which,  under  the  law,  it  was  the  duty 
of  appellee  to  perform,  and  for  such  performance  having 
been  mulcted  in  damages  which  it  has  paid,  it  is  entitled 
to  maintain  this  suit  as  for  money  paid,  laid  out  and 
expended,  upon  the  implied  promise  of  appellee  to  reim- 
burse appellant. 

Under  such  a  theory  it  seems  to  me  that  the  common 
counts  were  a  sufficient  basis  for  the  admission  of  evidence 
showing  the  facts  upon  which  the  implied  promise  arose. 


Fred  W,  Wolf  Co.  v.  Isabelle  Bills. 

1.  Instructions— On  Conflicting  Evidence.— Where  there  is  a  posi- 
tive and  irreconcilable  conflict  in  the  evidence,  the  instructions  to  the 
jury  should  be  strictly  correct. 

Assumpsit,  on  a  contract  in  writing.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  John  C.  Garver,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  terra,  1899.  Reversed  and 
remanded.     Opinion  riled  February  27, 1900. 

Statement. — By  contract  between  the  parties  to  this  suit, 
appellant  agreed  to  manufacture  an  ice-making  plant  and 
put  the  same  in  operation  for  appellee  in  New  Mexico.  The 
price  thereof,  and  terms  of  payment  agreed  upon,  are  as 
follows: 

"  The  price  for  the  above  machine  is  eleven  thousand  seven 
hundred  and  ninety -eight  dollars  ($11,798). 

Payments  to  be  made  as  follows :  $2,000  on  signing 
this  contract,  receipt  of  which  is  hereby  acknowledged. 

$2,000  when  machinery  is  ready  to  ship. 

$7,798  on  acceptance  as  specified  herein,  and  it  is  under- 
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stood  that  before  the  machinery  is  shipped  this  last  pay- 
ment shall  be  deposited  in  some  bank  in  Chicago  subject  to 
our  order  on  acceptance  as  above,  or  evidence  satisfactory 
to  us  shall  be  given  that  said  last  payment  will  be  made 
when  due." 

Said  contract  was  made  May  22,  1893,  and  the  machine 
was  to  be  ready  for  shipment  within  thirty  days  thereafter. 
June  24th,  O.  P.  Bills,  husband  and  agent  of  appellee,  went 
to  the  place  of  business  of  appellant  in  Chicago,  and  met 
there  Frank  W.  Pilsbry,  a  representative  of  appellant.  Said 
O.  P.  Bills  then  and  there  requested  that  appellant  accept 
as  in  compliance  with,  or  in  lieu  of,  the  provision  of  said 
contract  as  to  the  payment  of  the  sum  of  $7,793,  the  follow- 
ing guaranty  and  agreement,  viz.: 

"  Colorado  Springs,  Colo.,  June  15,  1893. 
To  the  Fred  W.  Wolf  Company \  Chicago,  III.: 

Dear  Sirs:  Referring  to  your  agreement  with  Isabelle 
Bills,  dated  Chicago,  May  22,  1893,  to  furnish  and  erect  in 
Eddy,  New  Mexico,  one  ice-making  plant,  and  to  the  pay- 
ments therein  provided  to  be  made  therefor,  I  do  hereby, 
for  value  received,  guarantee  and  agree  to  make  payment 
at  this  place  of  the  final  sura  of  $7,798  therein  mentioned, 
as  follows : 

$2,000  thereof  on  completion  and  acceptance  of  said 
plant,  as  in  said  agreement  provided; 

$2,899  thereof  in  thirt}7  days  after  such  completion  and 
acceptance  thereof;  and 

$2,899,  remainder  thereof,  in  sixty  days  after  such  com- 
pletion and  acceptance  thereof,  with  interest  at  the  rate  of 
seven  (7)  per  cent  per  annum  on  said  last  two  amounts,  from 
the  time  of  such  completion  and  acceptance  until  paid, 
respectively. 

Yours  truly, 

J.  J.  Hagerman." 

The  testimony  is  irreconcilably  conflicting  as  to  whether 
there  was  an  agreement  then  made  as  to  appellant's  accept- 
ing such  guaranty.  By  letter  addressed  to  said  O.  P.  Bills, 
Eddy,  New  Mexico,  dated  June  27th,  three  days  after  said 
interview,  appellant  notified  appellee  that  the  material  was 
ready  to  ship  and  that  a  part  of  it  was  then  loaded  upon 
the  cars;  that  appellant  was  "simply  awaiting  the  arrange- 
ment of  the  final  matters,  before  letting  them  go  forward,'1 
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and  declining  to  accept  the  Hagerman  guaranty.  June  29  th, 
appellee,  at  Eddy,  sent  to  appellant  a  draft  for  $2,000,  being 
the  second  payment  upon  said  contract.  Letters  at  that 
time  were  between  four  and  five  days  in  transmission 
between  Chicago  and  Eddy. 

Said  machine  was  never  shipped  by  appellant,  and  no  fur- 
ther payment  was  ever  made  upon  said  contract.  This  suit 
was  commenced  by  appellee  to  recover  from  appellant  the 
amount  which  she  had  paid  upon  said  contract.  The  verdict 
and  judgment  are  for  the  sum  thus  paid,  viz.,  $4,000.  It  is 
to  reverse  that  judgment  that  appellant  brings  the  case  to 
this  court. 

•     Hamline,  Scott  &  Lord,  attorneys  for  appellant. 
St.  John  &  Merbiam,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

Upon  the  trial  of  this  case  in  the  court  below  appellee 
offered  in  evidence  the  original  contract  between  the  par- 
ties to  this  suit,  and  then  offered  in  evidence  the  Hagerman 
guaranty  agreement  (appearing  in  full  in  the  foregoing 
statement)  in  connection  with  testimony  tending  to  show 
that  said  guaranty  agreement  was  accepted  by  said  Pilsbry 
on  behalf  of  appellant  as  a  modification  of  said  original 
agreement  as  to  the  payment  of  the  sum  of  $7,798.  The 
only  testimony  offered  by  appellee  in  support  of  her  con- 
tention that  said  guaranty  was  thus  accepted,  is  that  of 
said  O.  P.  Bills.  No  person  was  present  at  the  interview 
between  said  Bills  and  said  Pilsbry  other  than  the  partici- 
pants. The  onus  of  establishing  the  alleged  change  in  said 
original  contract  was  upon  appellee.  Said  Pilsbry  testified 
positively  that  he  did  not  accept  or  promise  to  accept  said 
guaranty. 

The  testimony  of  Mr.  Bills  as  to  the  alleged  acceptance 
by  Mr.  Pilsbry  of  said  guaranty,  taken  in  full  from  the 
record,  is  as  follows,  viz.: 

"But  he,  Pilsbry,  said,  'We  are  not  satisfied  to  have  this 
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payable  in  Colorado  Springs;  it  should  be  paid  here.'  I  said 
that  in  a  deal  of  this  size  a  little  matter  of  exchange  would 
not  make  much  difference,  and  I  would  see  that  any 
expense  in  transferring  the  money  from  the  Springs  to 
Chicago  would  be  paid,  and  he  said  that  was  satisfactory. 
That  is  my  recollection  of  it,  as  near  as  may  be." 

We  can  not  regard  this  as  very  satisfactory  evidence  to 
support  so  important  and  radical  a  change  in  the  original 
contract.  In  considering  the  testimony  of  these  witnesses 
to  arrive  at  a  correct  conclusion,  it  is  necessary  to  consider 
the  situation  and  circumstances  as  they  existed  at  the  time. 
As  Mr.  Filsbry  testified,  there  was  then  "  a  silver  panic  on 
hand."  Said  guaranty  is  dated  at  Colorado  Springs,  and  in 
it  Mr.  Hagerman  says,  "  I  guarantee  and  agree  to  make 
payment  at  this  place,"  etc.  By  said  guaranty  the  last  pay- 
ment under  said  contract  was  to  be  made  in  three  install- 
ments at  different  dates. 

Mr.  Pilsbry  said  that  it  would  not  be  satisfactory  to  have 
the  money  payable  at  Colorado  Springs.  Mr.  Bills  replied 
that  in  a  deal  of  that  size  a  little  matter  of  exchange  would 
not  make  much  difference,  and  that  he  would  pay  it.  Mr. 
Bills  says  Mr.  Pilsbry  then  said,  "That  is  satisfactory."  It 
seems  to  us  clear,  in  the  light  of  all  the  conditions  and  cir- 
cumstances as  they  then  existed,  that  that  reply  by  Mr.  Pils- 
bry referred  only  to  the  question  of  the  exchange,  and  did 
not  refer  to  payments  being  made  in  Colorado,  or  to  the  last 
one  being  made  in  three  different  installments. 

But  certainly,  with  such  a  positive  and  irreconcilable  con- 
flict in  the  statements  of  these  two  witnesses,  the  instruc- 
tions to  the  jury  should  be  strictly  correct.  The  court 
gave  the  following  instruction,  viz.: 

"  The  court  instructs  the  jury,  as  a  matter  of  law,  that 
under  the  contract  offered  in  evidence  the  defendant,  The 
Fred  W.  Wolf  Company,  was  not  required  to  ship  to 
plaintiff,  Bills,  the  machinery  in  auestion  before  the  last 

Eayment  of  $7,798  should  nave  oeen  deposited  in  some 
ank  in  Chicago,  subject  to  the  order  of  The  Fred  W.  Wolf 
Company,  on  acceptance  of  the  machine  as  specified  in  the 
contract,  or  until  evidence  satisfactory  to  the  defendant, 
The  Fred  W.  Wolf  Company,  should  be  given  that  such 
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last  payment  would  be  made  when  due.  And  the  jury  are 
instructed  that  the  Fred  W.  Wolf  Company  was  the  sole 
judge,  under  the  terms  of  such  contract,  as  to  whether  or 
not  the  evidence  so  to  be  given  was  or  was  not  satisfactory, 
but  in  exercising  such  judgment  the  defendant  was  to  act  rea- 
sonably\  and  in  determining  whether  tt  did  act  reasonably  in 
the  matter  you  are  to.  consider  the  evidence  and  all  the  facts 
and  circumstances  in  evidence" 

That  instruction,  as  presented  by  counsel  for  appellant, 
was  modified  by  the  court  by  adding  thereto  that  part 
printed  in  italics.  Such  modification,  considered  in  con- 
nection with  the  facts  in  this  case,  was  erroneous.  There 
is  no  testimony  that  there  was  any  captious  or  trifling  objec- 
tion on  the  part  of  appellant  to  the  proposed  change  in 
the  contract.  Appellee  did  not  offer  a  substantial  com- 
pliance with  the  terms  of  the  contract,  to  which  appellant 
interposed  some  frivolous  and  technical  refusal  to  accept  as 
not  being  satisfactory.  Whether  appellant  should  accept 
the  last  payment  in  installments,  deferring  the  date  of 
maturity,  and  agree  to  change  the  place  of  payment  from 
Chicago  to  Colorado  Springs,  were  material  and  important 
questions  at  that  time.  Not  only  was  there  then  "  a  silver 
panic,"  as  expressed  in  the  testimony,  but  the  fact  will  be 
readily  recalled  that  there  was  also  a  serious  general 
depression  and  unrest  in  financial  and  business  circles. 
Appellant  had  a  perfect  right,  under  said  contract,  to  say 
that  the  changes  proposed  were  not  satisfactory.  The 
question  of  whether  such  conclusion  was  reasonable  should 
not  have  been  submitted  to  the  jury  to  determine.  The 
decision  of  that  question  was  a  right,  and  in  view  of  the 
business  and  financial  conditions  at  that  time,  a  valuable 
right,  specially  reserved  to  appellant  by  said  contract. 
Even  if  said  instruction,  presented  by  appellant,  should  be 
held  to  be  subject  to  the  criticism  urged  by  appellee,  that  it 
would  be  erroneous  if  given,  still  it  should  not  have  been 
given  as  modified. 

As  this  case  must  be  remanded  for  another  trial,  it  is  not 
considered  advisable  to  express  an  opinion  upon  other  ques- 
tions of  fact..  For  the  reasons  indicated,  the  judgment  of 
the  Circuit  Court  is  reversed  and  the  cause  remanded. 
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National  Bank  of  Broken  Bow,  Nebraska,  v.  Daniel  B. 
Freeman  et  al. 

1.  Solicitor's  Fees— Proof  of  Employment— When  a  party  employs 
a  solicitor,  it  is  not  necessary  that  a  specific  contract  of  hiring  should 
be  shown. 

2.  Damages— On  Dissolution  of  Injunction,  Where  the  Solicitor  Has 
Not  Been  Paid, — A  party  may  obtain  an  allowance,  upon  a  suggestion 
of  damages,  for  a  reasonable  sum  for  the  fees  of  his  solicitor,  although 
not  previously  paid,  if  he  has  become  liable  to  pay  the  same. 

Suggestion  of  Damages,  on  the  dissolution  of  an  injunction.  Appeal 
from  the  Circuit  Court  of  Cook  County;  the  Hon.  Richard  W.  Clif- 
ford, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1899.    Aflftrmed.    Opinion  filed  February  27,  1900. 

Rogers  &  Mahoney  and  Frederick  A.  Willoughby,  attor- 
neys for  appellant. 

Arnold  Heap,  attorney  for  appellees. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

Appellant  filed  a  creditor's  bill  in  the  Circuit  Court  and 
procured  the  issuance  of  an  injunction  thereon.  Upon  the 
motion  of  appellees  the  injunction  was  dissolved.  There- 
upon, by  leave  of  court,  appellees  filed  suggestion  of  dam- 
ages for  the  wrongful  issuing  of  said  injunction.  Upon  a 
hearing,  the  court  below  allowed  to  appellees  as  such  dam- 
ages, the  sum  of  $50,  being  the  amount  claimed  for  solicit- 
or's fees.  To  reverse  the  order  allowing  such  damages 
appellant  brings  the  case  to  this  court. 

Two  points  are  here  presented  by  appellant :  (1)  that 
the  evidence  is  not  sufficient  to  support  the  finding,  and  (2) 
that  the  evidence  does  not  show  that  a  solicitor  was  employed 
by  appellees. 

First.  The  testimony  of  the  five  witnesses  exatnined  as 
to  the  value  of  the  solicitor's  services  in  procuring  the  dis- 
solution of  said  injunction — three  called  by  appellees  and 
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two  by  appellant — vary  in  amount  from  $25  to  $100.  The 
solicitor  for  appellees  testified  that  he  had  charged  his  clients 
$100.  The  finding  by  the  Circuit  Court  is  supported  by  the 
testimony. 

Second.  Had  appellees  employed  a  solicitor  ?  It  is  not 
necessary  that  a  specific  contract  of  hiring  should  be  shown. 
When  a  party  has  not  paid  his  solicitor  he  may  obtain  an 
allowance,  upon  a  suggestion  of  damages,  as  in  the  case  at 
bar,  for  a  reasonable  sum  for  the  fees  of  such  solicitor, 
although  not  previously  paid,  if  the  party  has  become  liable 
to  pay  the  same.  The  transcript  shows  that  the  appear- 
ance of  appellees  was  entered  by  Arnold  Heap  as  their 
solicitor;  that  a  demurrer  to  the  bill  and  afterward  an 
answer  thereto  by  appellees  were  filed  by  said  solicitor; 
that  there  are  five  different  notices  to  the  solicitors  for 
appellant  signed  by  said  Heap,  as  solicitor  for  appellees; 
and  the  record  entry  of  the  order  appealed  from  states  that 
appellees  approved  by  their  said  solicitor.  Although  appel- 
lees can  not  recover  upon  said  suggestion  of  damages  for 
the  services  of  their  solicitor  in  all  of  the  proceedings 
referred  to,  yet  the  appearance  of  their  solicitor  in  those 
proceedings  may  be  considered  in  determining  whether  he 
was  in  fact  their  solicitor  in  said  cause,  and  whether  they 
are  liable  for  his  services.  These  facts,  together  with  the 
testimony  of  said  Heap  that  he  had  charged  appellees  $100 
for  his  services  in  procuring  the  dissolution  of  said  injunc- 
tion, are  prima  facie  sufficient  to  show  the  employment  of 
and  liability  to  said  solicitor  by  appellees. 

We  perceive  no  error  which  would  justify  a  reversal  of 
said  order.    The  judgment  of  the  Circuit  Court  is  affirmed. 


Annie  E.  Hotchkiss  v.  Frank  E.  Makeel,  Receiver,  etc. 

1.  Liens— Priorities— Receiver's  Charges  and  Prior  Mortgage  Liens. 
— The  Circuit  Court  of  Cook  County  sitting  in  chancery  has  no  power  to 
adjudge  that  the  charges  of  a  receiver  are  paramount  to  the  lien  of  a 
prior  mortgage. 

2.  Same— Priorit ies— Railroads  Charged  with  a  Duty  to  the  Public— 
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Exception  to  the  Doctrine.— Railroads  and  other  business  properties 
charged  with  a  duty  to  the  public  superior  to  private  obligations,  of 
which  the  mortgagee  at  the  time  of  his  investment  is  charged  with 
knowledge  that  his  security  is  liable  to  be  displaced  in  favor  of  the 
superior  obligation,  are  exceptions  to  the  rule. 

8.  Estoppel— Does  Not  Apply  to  a  Mortgagee  Standing  By,  etc.— -A 
mortgagee  of  private  property  who  stands  by  and  sees  the  owner  or  a 
receiver  appointed  in  a  suit  to  which  he  is  not  a  party,  care  for  and 
improve  the  mortgaged  property,  can  not  be  said  to  do  so  at  the  peril  of 
having  his  lien  displaced  in  favor  of  the  cost  of  such  care  and  improve- 
ment. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  John  Gib- 
bons, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1899.  Reversed  and  remanded  with  directions.  Opinion 
filed  February  27,  1900. 

Frederick  Arnd,  attorney  for  appellant. 

Thomas  E.  D.  Bradley  and  Robert  J.  Frank,  attorneys 
for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  property  known  as  the  Alabama  Hotel,  in  Chicago, 
was  in  1895,  and  for  some  years  prior  thereto,  subject  to  a 
mortgage  made  by  former  owners  thereof  to  Edward 
Hotchkiss,  to  secure  $16,000.  By  mesne  conveyances  the 
title  to  said  property,  subject  to  such  mortgage,  became 
vested  in  one  Charles  H.  Briggs,  who  traded  the  property 
to  one  Michael  J.  Dunne.  Claiming  that  he  had  been 
defrauded  in  the  trade,  Dunne  filed  his  bill  in  equity  in  the 
Circuit  Court  of  Cook  County,  against  Briggs,  to  obtain  a 
setting  aside  of  the  trade  and  a  restoration  of  the  rights  of 
each  in  the  respective  exchanged  properties.  Dunne  pre- 
vailed in  the  suit,  in  both  the  Circuit  and  Supreme  Courts 
(see  Briggs  v.  Dunne,  168  111.  226),  and  the  hotel  property 
came  back  to  Briggs. 

The  decree  of  the  Circuit  Court  ordering  a  setting  aside 
of  the  trade  and  a  reconveyance  of  the  properties,  was 
entered  July  23, 1896,  and  on  that  day  the  appellee,  Makeel, 
was,  by  consent  of  the  parties  to  the  suit,  appointed  receiver 
of  the  hotel  property,  and  shortly  afterward,  he,  as  such 
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receiver,  entered  into  possession  thereof;  and  he  remained 
continuously  in  possession  of  the  same,  either  as  receiver,  or 
as  lessee,  until  October  25,  1898. 

Makeel  made  his  first  report  as  receiver  February  5, 1897, 
and  it  appearing  therefrom  that  the  operating  of  the  hotel 
was  being  carried  on  at  a  loss  under  the  receivership, 
and  for  various  other  reasons  set  forth,  the  court  entered 
an  order  on  March  8,  1897,  reciting,  among  other  things, 
that  it  was  necessary  for  the  conserving  of  the  property  that 
the  same  should  be  kept  open  and  running  as  a  hotel,  and 
that  the  best  interests  of  all  parties  would  be  subserved  by 
the  execution  of  a  lease  of  the  premises  to  said  Makeel, 
individually,  and  it  was  ordered  that  such  a  lease  be  entered 
into. 

Thereupon,  such  lease  was  entered  into  between  Makeel, 
individually,  and  Briggs  and  Dunne,  for  a  specified  term, 
beginning  March  8,  1897,  and  ending  May  1,  1898. 

Makeel,  as  receiver,  subsequently  filed  other  reports,  the 
first  one  of  which  was  on  February  15,  1898,  in  which  he 
stated  that  since  March  8,  1897,  he  had  continued  to  care 
for  the  property  and  conduct  -the  hotel  business  under  a 
special  arrangement,  in  the  nature  of  a  lease,  running  from 
March  8,  1897,  to  May  1,  1898.  Other  reports  followed 
until  September  21, 1898,  on  which  date  Makeel,  as  receiver, 
petitioned  the  Circuit  Court,  setting  forth,  among  other 
things,  the  final  determination  of  the  Dunne  suit;  that 
Briggs,  to  whom  the  property  had  gone  back  as  a  result  of 
that  suit,  had  been  cut  off  by  a  foreclosure  of  the  mortgage 
to  Edward  Hotchkiss,  and  that  the  purchaser  under  the 
foreclosure  sale  would  be  entitled  to  a  master's  deed  of  the 
property  about  October  1st  next  ensuing;  that  there  was  a 
balance  due  him,  as  receiver;  that  there  were  no  funds  in 
the  hands  of  the  receiver  out  of  which  the  amounts  found 
due  and  allowed  to  him  by  previous  orders  might  be  paid, 
and  that  Briggs  was  insolvent,  and  asking  for  a  decree 
declaring  such  sums  to  be  a  valid  and  paramount  lien  on 
the  premises,  and  that  unless  the  same  should  be  paid,  etc., 
the  property  be  sold  to  satisfy  the  same. 

Vol.  LXXXVIHO 
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Following  that  petition,  and  on  October  1, 1898,  the  court 
upon  the  application  of  the  receiver  granted  an  injunction 
restraining  the  appellant  and  her  solicitors  and  agents  from 
taking  possession  of  the  property,  or  in  any  way  disturbing 
or  molesting  the  possession  of  the  receiver,  Makeel,  until 
the  further  order  of  the  court.- 

And  on  January  28,  1899,  the  decree  appealed  from  and 
now  under  review,  was  entered  by  the  Circuit  Court,  mak- 
ing findings  at  great  length  and  allowing  to  the  appellee  a 
balance  of  $1,917.42,  and  declaring  said  amount  to  be  a 
paramount  charge  and  lien  upon  the  property,  and  ordering 
a  sale  if  it  be  not  paid,  etc. 

While  the  recited  proceedings  Avere  being  had  in  the 
Dunne  suit,  in  the  Circuit  Court,  and  on  January  19, 1897, 
Edward  Hotchkiss  filed  his  bill  in  the  Superior  Court  of 
Cook  County,  to  foreclose  the  $16,000  mortgage  held  by 
him,  and  that  cause  went  to  a  decree  of  foreclosure  and 
sale,  and,  on  June  29,  1897,  the  property  was  sold  there- 
under, by  a  master  in  chancery,  to  Edward  Hotchkiss. 

He  died  subsequently,  and  the  master's  certificate  of  sale 
was  assigned  by  the  administrator  of  his  estate,  to  the 
appellant,  and  afterward,  on  September  30,  1898,  a  master's 
deed  was  issued  to  appellant. 

It  was  by  virtue  of  such  foreclosure  decree  and  master's 
deed  that  appellant  became  interested  in  the  property. 

She  had  never,  up  to  that  time,  been  a  party  to  the  Dunne 
suit,  nor  had  Edward  Hotchkiss  been  a  party  thereto,  except 
that  at  one  time  he  intervened  therein  for  a  limited  special 
purpose  connected  with  the  furniture  of  the  hotel,  and  such 
matter  becoming  adjusted,  he  was  dismissed  out  of  the  case 
within  a  comparatively  few  days  after  he  first  intervened. 
The  receiver  was  not  made  a  party  to  the  foreclosure  bill, 
but  after  the  lease  had  been  made  to  Makeel  as  an  individ- 
ual, the  bill  was  amended  and  he  made  a  party  defendant, 
and,  on  May  17,  1897,  he  filed  his  answer  in  that  suit.  His 
answer  being  important  in  connection  with  the  estoppel 
claimed  against  him,  the  whole  of  it,  as  shown  by  the 
abstract,  is  as  follows : 
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"  Answer  of  Frank  E.  Makeel  to  the  bill  of  complaint  of 
Edward  Hotchkiss,  in  the  Superior  Court  of  Cook  County, 
Gen.  No.  180,124.  Defendant  says  that  he  is  now  in  pos- 
session of  the  premises  described  in  said  bill  of  complaint, 
under  a  lease  from  Charles  H.  Briggs  and  Michael  J.  Dunne, 
two  of  the  defendants  to  saiu  bill,  to  this  defendant, 
approved  by  said  complainant,  Edward  Hotchkiss,  and  by 
Maurice  A.  Mead,  one  of  the  defendants  to  said  bill,  which 
said  lease  is,  however,  subject  to  trust  deed  being  foreclosed 
herein,  as  well  as  subject  to  the  trust  deed  to  Eufus  C. 
Frost,  described  in  said  bill  of  complaint,  and  is  subject  to 
other  clauses  of  defeasance  described  in  said  lease  and  in 
said  consents  attached  to  said  lease,  and  the  possession  of 
this  defendant  and  the  rights  of  this  defendant  are  entirely 
subject  to  said  two  trust  deeds,  and  to  the  orders  and 
decrees  of  this  court  in  the  above  entitled  proceeding. 
This  defendant,  further  answering,  neither  admits  nor 
denies  the  remaining  allegations,  statements  or  charges  con- 
tained in  said  bill  of  complaint,  nor  any  part  thereof,  and 
prays  to  be  hence  dismissed  with  his  reasonable  costs  and 
charges  in  this  behalf  most  wrongfully  sustained." 

Adverting  again  to  the  Dunne  suit,  the  appellant,  having 
received  the  master's  deed  on  September  30,  1898,  and 
having  been  enjoined  by  the  order  of  October  1, 1898,  from 
disturbing  MakeePs  possession  of  the  property,  entered  her 
limited  appearance  in  said  suit  for  the  sole  purpose  of 
answering  and  contesting  the  petition  of  the  receiver  filed 
September  21,  1898,  and  on  October  8,  1898,  she  filed  her 
special  answer  to  such  petition.  This  was  the  first  time 
appellant  had  ever  been  a  party  to  the  suit  for  any  pur- 
pose whatever. 

It  was  upon  a  hearing  of  such  petition  by  the  receiver 
and  her  said  answer,  with  additional  evidence,  that  the 
decree  appealed  from  was  entered. 

It  should,  probably,  be  added,  that  Edward  Hotchkiss, 
though  not  a  party  to  the  Dunne  suit,  by  an  agreement 
between  himself  and  Makeel  attached  to  the  lease  from 
Dunne  and  Briggs  to  Makeel,  consented  to  that  lease  being 
made.  As  we  read  that  agreement  it  amounts,  as  against 
Hotchkiss,  to  no  more  than  a  waiving  by  Hotchkiss  of  his 
rights  to  have  a  receiver  appointed  under  his  bill  to  fore* 
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close,  and  a  consent  by  him  to  the  lease,  in  consideration 
that  Makeel  should  pay  $600  for  taxes  and  insurance  pre- 
miums, on  the  hotel;  and,  as  against  Makeel,  that  he  would 
pay  said  sum  for  taxes  and  insurance,  and  would  surrender 
possession  of  the  property  to  whoever  should  be  entitled  to 
a  master's  deed  thereof  under  a  sale  to  be  had  in  said  fore- 
closure suit,  "  immediately  upon  such  person  becoming 
entitled  to  such  master's  deed;  it  being  understood  that 
said  Makeel's  possession  is  entirely  subject  to  the  rights  of 
the  purchaser  "  at  said  master's  sale.  (Quotation  from  the 
agreement.) 

Such  agreement  was  entered  into,  seemingly,  to  insure  a 
certain  and  continuous  operation  of  the  hotel  for  the  term 
of  the  lease,  and  enable  the  accommodation  of  boarders  to 
be  relatively  permanent,  it  being  a  boarding  rather  than  a 
transient  hostelry. 

The  first  and  most  important  question  arising  upon  the 
record,  is  as  to  the  power  of  the  Circuit  Court,  sitting  in 
chancery,  to  adjudge  the  charges  of  the  receiver  to  consti- 
tute a  paramount  lien  over  the  lien  or  title  of  the  prior 
mortgagee. 

The  power  to  subordinate  the  lien  of  a  mortgage  to  the 
charges  of  a  receiver,  has  been  frequently  exercised  by 
equity  courts  in  recent  years,  in  the  cases  of  mortgages  of 
railroads,  and  other  properties  impressed  with  a  public  duty, 
and  in  one  case  (Beckwith  v.  Carroll,  56  Ala.  12,  and  prob- 
ably in  other  analogous  cases),  where  growing  crops  vrere 
involved,  the  receiver  was  considered  to  have  created  the 
very  property  over  which  the  receivership  extended. 

But,  wherever  exercised,  it  has  been  because  of  the  pecul- 
iar character  of  the  property.  A  mortgage  is  a  contract 
obligation,  and  is  as  sacred  as  any  other -contract;  and  any- 
thing that  destroys  or  impairs  its  lien  destroys  or  impairs 
a  contract. 

The  reason  that  supports  the  excepted  cases  of  railroads 
and  some  other  business  properties  is,  that  they  being 
charged  with  a  duty  to  the  public  that  is  superior  to  any 
private   obligation,  the  mortgage  owner  has  knowledge 
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when  he  invests  that  his  security  is  liable  to  be  displaced 
in  favor  of  that  first  obligation.  In  no  well-considered  case 
that  we  know  of  has  the  power  been  exercised  to  the  sub- 
version of  the  rights  of  a  prior  mortgagee  of  purely  private 
property,  unless  for  very  peculiar  reasons. 

But  it  is  contended  in  this  case,  that  the  mortgagee  stood 
by,  encouraged,  and  saw  his  security  protected  and  perhaps 
enhanced  by  the  receiver.  There  is  no  evidence  that  the 
mortgagee  did  anything  except  of  a  permissive  character, 
and  it  would  be  a  hazardous  equitable  doctrine  to  hold  that 
a  mortgagee  of  private  property  who  stands  by  and  sees  the 
owners  thereof  or  a  receiver  appointed  in  a  suit  to  which 
he  is  not  a  party,  between  contending  and  rival  owners, 
subject  to  his  mortgage,  care  for  and  improve  the  security, 
does  so  at  the  peril  of  having  his  lien  displaced  in  favor  of 
the  cost  of  §uch  care  and  improvement.  We  can  not  assent 
to  such  a  doctrine. 

It  was,  in  our  opinion  under  the  facts  in  this  record,  an 
unwarranted  exercise  of  the  equity  powers  of  the  Circuit 
Court  to  give  to  the  receiver  priority  of  lien  for  his  charges 
over  the  mortgage  of  appellant.  The  fundamental  princi- 
ples of  equity  jurisprudence  forbid  it. 

There  are  other  questions  presented  by  the  record  and 
especially  that  of  estoppel,  which,  under  the  facts  before  us, 
would  have  to  be  decided  adversely  to  the  appellee,  but  we 
will  not  take  time  to  treat  of  them. 

The  title  to  the  property  having  passed  to  appellant,  and 
there  being  no  corpus  left  for  the  receiver's  charges  to 
attach  to,  and  Briggs  being  concededly  insolvent,  the  decree 
will  be  reversed  and  the  cause  remanded,  with  directions 
to  the  Circuit  Court  to  dismiss  the  petition  of  the  receiver, 
filed  September  2*1,  1898,  for  want  of  equity.  Reversed  and 
remanded  with  directions. 
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1  re  248|  Royal  Trust  Co.,  Receiver  of  tbe  Loan  and  Investment 
Co.,  y.  Andrew  Culver  and  Elizabeth  Culver. 

1.  Building  and  Loan  Associations— Officers  are  Agents  of  the 
Stockholders.— A  stockholder  in  a  building  and  loan  association  in  this 
State  is  a  member,  and  constituent  part,  of  the  association,  and  the  - 
officers  of  the  association  are  his  agents  as  well  as  the  agents  of  the 
other  stockholders. 

2.  Same — Contracts  Between  Officers  and  Members. — A  contract 
between  the  officers  of  a  building  and  loan  association  and  one  of  its 
members  which  gives  to  such  member  an  advantage  or  preference  over 
other  members  can  not  be  enforced  in  a  court  of  equity. 

8.  Same — Agreements  to  Mature  Stock,  etc. — An  agreement  on  the 
part  of  the  association  with  a  member  to  mature  his  stock  at  the  end  of 
a  stated  period  is  not  to  be  enforced  or  construed  in  such  manner  as  to 
give  a  preference  over  the  other  members  of  the  association.  Such 
member  is  not  entitled  to  any  greater  dividends,  or  larger  per  cent  of 
the  profits,  than  a  non-borrowing  member,  nor  is  he  entitled  to  any  spe- 
cial advantage  over  other  members  from  the  fact  that  he  is  indebted  to 
the  company. 

Foreclosure  —Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Edward  F.  Dunne.  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1899.  Reversed  and  remanded.  Opinion  filed  February 
27,  1900. 

Statement. — In  this  case  a  bill  of  complaint  was  filed  by 
appellant  to  foreclose  a  trust  deed  given  to  secure  the  pay- 
ment of  certain  moneys  to  the  National  Loan  &  Investment 
Company.  To  said  bill  of  complaint  as  amended  a  general 
demurrer  was  filed  by  appellee,  which  was  sustained,  and 
said  bill  dismissed  for  want  of  equity.  To  reverse  the 
order  dismissing  said  bill,  appellant  brings  the  case  to  this 
court. 

Said  Investment  Company  is  what  is  known  as  a  building 
and  loan  association,  organized  under  the  statute  of  this 
State.  The  appellee  Andrew  Culver  was  a  member  of 
said  company  and  held  ten  (10)  shares  of  its  stock.  As  such 
a  member  he  procured  a  loan  from  said  company  for  the 
sum  of  $1,000,  The  certificate  for  said  shares  of  stock, 
being  of  $100  each,  provides  : 


First  District— March  Term,  1899.       631 

Royal  Trust  Co.  v.  Culver. 

"  In  consideration  of  the  membership  fee,  together  with 
the  agreements  and  statements  contained  in  the  application 
for  membership  in  the  company,  and  full  compliance  with 
the  terms,  conditions  and  b\T-laws  printed  on  the  front  and 
back  of  this  certificate,  which  are  hereby  referred  to  and 
made  a  part  of  this  contract,  the  said  National  Loan  and 
Investment  Company  agrees  to  pay  to  said  shareholder, 
his  heirs,  executors,  administrators  or  assigns,  the  sum  of 
$100  for  each  of  said  shares  at  the  end  of  six  and  one-half 
years  from  the  date  hereof." 

Said  certificate  also  contains  the  following,  among  other 
provisions,  viz.: 

"This  certificate  of  shares  is. issued  and  accepted  by  the 
holder  upon  the  following  express  conditions  and  terras  : 

"  I.  The  shareholder  agrees  to  pay  seventy-five  cents 
per  month  on  each  share,  such  payment  to  be  made  on  or 
before  the  last  Saturday  of  each  month  during  the  continu- 
ance of  the  contract." 

"  VII.  At  the  end  of  each  year  the  profits  arising  from 
interest,  premiums,  fines  and  other  sources  shall  be  appor- 
tioned among  the  shareholders  in  good  standing,  and  when- 
ever the  monthly  payments  made  on  any  share,  together 
with  the  profits  apportioned  to  said  share,  amount  to  $100, 
such  share  shall  be  deemed  to  have  matured  and  no  more 
installments  or  monthly  payments  shall  be  required." 

To  secure  the  payment  to  said  company  of  the  amount 
due  and  to  become  due  to  it  as  provided  by  said  certificate 
and  by  reason  of  said  loan,  appellee  Andrew  Culver  assigned 
said  certificate  to  said  company,  and  appellees  executed 
and  delivered  seventy-eight  promissory  notes  and  a  trust 
deed  conveying  certain  real  estate.  Each  one  of  said  notes 
is  for  the  sum  of  $15.84,  one  payable  each  month  for  the 
period  of  six  and  one-half  years.  Each  of  said  notes  includes 
the  monthly  payment  of  seventy-five  cents  for  each  share 
of  stock  evidenced  by  said  certificate,  amounting  to  $7.50, 
and  $8.34,  being  one-twelfth  of  the  amount  of  the  annual 
interest  and  premium  upon  said  loan.  The  total  amount  of 
said  notes  is  $1,235.52,  and  they  bear  no  interest  until  after 
maturity. 

Said  trust  deed  conveys  certain  real  estate  and  states  that 
the  appellees  are  justly  indebted  to  said  company  in  the  sum 
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of  $1,235.52,  the  same  being  as  it  is  therein  recited,  "  prin- 
cipal, interest  and  premium  of  a  loan  from  said  company, 
and  said  loan  was  made  pursuant  to  and  is  accepted  under 
the  provisions  and  by-laws  of  the  said  National  Loan  and 
Investment  Company,  a  copy  of  which  said  by-laws  has  been 
received  by  the  grantors,  and  which  said  by-laws  have  been 
read  by  the  grantors,  and  are  hereby  made  a  part  of  this 
contract,  which  said  loan  is  evidenced  and  secured  to  be 
paid  by  "  said  seventy-eight  notes.  The  amount  named  in 
each  and  all  of  said  notes  has  been  paid  in  full. 

Pam,  Donnelly  &  Glennon,  attorneys  for  appellant. 

W.  J.  Lavery,  attorney  for  appellees. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

The  certificate  of  stock  and  the  conditions  in  it  recited, 
and  the  assignment  of  said  certificate,  the  by-laws  of  said 
company,  said  promissory  notes  and  said  trust  deed,  must  all 
be  considered  and  construed  together,  the  same  as  though 
all  contained  in  one  instrument,  and  they  must  all  be  in- 
terpreted under  and  in  connection  with  the  statute  relating 
to  building  and  loan  associations  under  and  in  pursuance  of 
which  said  company  was  organized. 

The  controversy  in  this  case  arises  mainly  from  the  fact 
that  the  company  agreed  to  mature  the  stock  as  full  paid  at 
the  end  of  six  and  one-half  years.  If  the  profits  accruing  to 
said  company  had  beer,  sufficient  to  make  said  stock  full  paid 
at  the  expiration  of  that  period,  it  having  been  assigned  to 
the  company  as  collateral  security,  the  cancellation  thereof 
with  the  payment  of  said  notes  would  have  paid  the  loan  in 
full,  together  with  interest  and  premium  upon  said  loan  and 
all  dues  upon  said  stock.  But  the  profits  were  not  sufficient 
to  pay  in  full  the  amount  due  upon  said  stock.  We  are 
not,  however,  advised  as  to  what  the  amount  of  dividends 
was  to  the  credit  of  said  stock  at  the  end  of  said  six  and 
one-half  3'ears. 
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A  stockholder  in  a  building  and  loan  association  in  this 
State  is  a  member,  a  constituent  part,  of  the  association, 
and  the  officers  thereof  are  his  agents  as  well  as  the  agents 
of  the  other  shareholders.  In  some  respects  the  principles 
governing  the  relative  rights  and  duties  of  partners  to  each 
other  is  applicable  to  such  shareholders.  Any  contract 
between  the  officers  of  such  an  association  and  one  of  the 
members,  which  gives  to  such  member  an  advantage  or 
preference  over  other  members,  can  not  be  enforced  in  a 
court  of  equity.  The  advancing  of  money  by  said  company 
to  appellee  Andrew  Culver  was  not  a  loan  in  the  sense  in 
which  that  word  is  ordinarily  understood.  It  is,  more 
properly  speaking,  an  advance  upon  the  shares  of  stock  of 
such  appellee.  The  agreement  to  mature  his  stock  at  the 
end  of  six  and  one-half  years  should  not  be  enforced  or  con- 
strued in  such  manner  as  to  give  to  him  a  preference  over 
other  members  of  said  association.  He  is  not  entitled  to 
any  greater  dividends — any  larger  per  cent  of  the  profits — 
than  any  non-borrowing  member  would  receive.  He  is 
not  entitled  to  any  special  advantage  over  other  members 
from  the  fact  that  he  is  indebted  to  the  company. 

By  the  terms  of  the  loan  in  question  there  should  be  paid 
to  the  association  five  per  cent  per  annum  premium,  five 
per  cent  per  annum  interest  and  seventy-five  cents  per 
month  on  each  share  of  stock.  These  payments  computed 
for  the  term  of  six  and  one-half  years  and  added  to  the 
principal  sum  of  $1,0<>0  would  amount  to  $2,235  at  the  end 
of  the  term.  If  computed  with  monthly  rests,  as  would  be 
the  result,  in  effect,  if  premium,  interest  and  dues  were 
paid  monthly  as  contemplated,  the  amount  would  be  double 
the  amount  of  said  notes  given  by  appellees. 

Said  statute  provides  in  substance  that  dues  shall  be  paid 
until  the  shares  shall  have  reached  maturity  value.  The 
same,  in  effect,  is  provided  in  the  conditions  forming  a  part 
of  the  certificate  issued  to  appellee.  In  King  v.  Interna- 
tional Building  Union,  170  111.  135,  140,  it  is  said  : 

ia  All  contracts  and  agreements  of  such  corporations  to 
the  effect  that  the  payment  of  periodical  installments  lor  a 
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fixed  period  shall  be  accepted  as  payment  in  full  of  sub- 
scriptions to  its  stock  are  inconsistent  with  the  statute 
under  which  the  corporation  has  its  existence,  and  antago- 
nistic to  the  legal  purposes  and  plans  of  such  organization, 
and  not  enforceable  as  contracts  merely." 

It  is  also  there  held  that  by-laws  providing  for  maturing 
stock  in  a  fixed  period  without  regard  to  the  earnings  of 
the  company,  are  not  to  be  enforced. 

The  case  of  Sullivan  v.  Spaniol,  78  111.  App.  125,  is,  in  all 
material  respects,  the  same  as  the  case  at  bar.  It  is  there 
held  that  the  receiver  was  entitled  to  a  foreclosure,  the 
objections  by  the  defense  being  substantially  the  same  as 
those  here  urged  in  support  of  the  demurrer.  The  reason- 
ing and  conclusion  in  that  case  command  our  approval. 

The  decree  of  the  Circuit  Court  dismissing  said  amended 
bill  of  complaint  for  want  of  equity  is  reversed  and  the 
cause  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion.     Reversed  and  remanded. 


Phillip  L.  Raphael  v.  Elias  Hartman,  A.  Goldsmith  and 

C.  Forges. 

1.  Practice— When  the  Plaintiff  is  Entitled  to  Have+His  Case  Sub- 
mitted to  a  Jury.— Where  the  evidence  is  sufficient  to  make  a  prima 
facie  case,  the  plaintiff  is  entitled  to  have  his  case  submitted  to  a  jury 
unless,  as  in  this  instance,  the  contract  was  void  for  want  of  mutuality, 
or  comes  within  the  statute  of  frauds. 

2.  Same—  Where  Only  One  of  Several  Copartners  Are  Served  with 
Process. — The  court  is  inclined  to  the  opinion  that  Sec.  9,  Chap.  110,  of 
the  Practice  Act,  Rev.  Stat,  of  1897,  allows  a  plaintiff  to  proceed  to 
judgment  where  one  of  several  copartner  defendants  in  a  case,  is  served 
with  process,  and  the  others  reside  beyond  the  jurisdiction  of  the  court. 

3.  Contracts—  When  Mutual— Construction, — A  contract  is  mutual 
when  it  is  an  undertaking  by  a  person  on  the  one  part  to  devote  his  time, 
energy  and  attention  for  a  specified  period  to  the  sale  of  the  goods  of  his 
employers,  and  in  consideration  of  that  undertaking  they,  on  their  part, 
agree  to  pay  him  his  salary  and  traveling  expenses,  and  none  the  less  sn, 
because  it  is  not  signed  by  the  salesman  if  he  accepts  it  and  works  under 
it  until  discharged. 
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4.  Same— When  Not  Within  tlie  Statute  of  Frauds.— A  contract  in 
writing  between  a  firm  of  merchants  and  a  salesman,  signed  by  the  firm 
but  not  by  the  salesman,  is  nevertheless  sufficiently  signed  by  the  party 
to  be  charged  to  save  it  from^the  effect  of  the  statute  of  frauds. 

5.  Same— Made  in  New  York.— A  contract  made  in  New  York  for 
the  payment  of  money  must  be  construed  according  to  the  laws  of 
New  York,  and  it  will  be  presumed  in  the  absence  of  a  showing  to  the 
contrary  that  it  was  lawful  where  made. 

6.  Evidence—  Where  One  Party  Offers  Part  of  a  Letter  the  Other  is 
Entitled  to  the  Whole. — Where  one  party  to  a  suit  offers  in  evidence  part 
of  a  letter  written  by  the  defendant  to  him,  if  the  defendant  desires 
the  whole  letter  in  evidence,  it  is  his  right  when  he  comes  to  his  defense, 
but  he  can  not  compel  the  plaintiff  to  offer  as  his  evidence  the  whole  of 
the  letter  in  order  for  him  to  have  the  benefit  of  any  admission  which 
it  contained 

Assumpsit,  on  a  contract  in  writing.  Error  to  the  Circuit  Court  of 
Cook  County;  the  Hon.  Elbridoe  Hanecy,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1899.  Affirmed.  Opinion  filed  Febru- 
ary 26, 1900. 

Rosenthal,  Kurz  &  Hibschl,  attorneys  for  plaintiff  in 
error. 

B.  M.  Shaffneb,  attorney  for  defendants  in  error. 

Mb.  Ju8tioe  Windes  delivered  the  opinion  of  the  court. 

April  10,  1896,  at  the  city  of  New  York,  Hartman,  Gold- 
smith &  Co.,  a  partnership  composed  of  Elias  Hartman,  A. 
Goldsmith  and  0.  Porges,  employed  plaintiff  in  error  as  a 
traveling  agent  for  the  sale  of  their  imported  and  domestic 
goods  for  the  cities  of  the  United  States,  and  entered  into 
a  contract  in  writing  for  that  purpose,  by  which  they  agreed 
to  employ  him  "  for  a  period  of  one  year,  commencing  April 
11,  1896,"  at  a  salary  of  $2,500  per  annum,  payable  every 
first  day  of  each  month,  and  such  necessary  traveling 
expenses  as  might  arise.  Said  Raphael,  by  the  contract, 
which  was  signed  only  by  Hartman,  Goldsmith  &  Co., 
agreed  that  he  would  devote  all  his  time,  energy  and  atten- 
tion exclusively  to  the  sale  of  said  goods,  and  at  all  times 
guard  the  interests  of  his  employers  to  the  best  of  his 
knowledge  and  ability. 
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Raphael  received  the  contract  from  Hartman,  Goldsmith 
&  Co.,  left  New  York,  came  to  Chicago  and  started  to  work 
for  the  firm,  and  continued  to  work  until  about  October  15, 
1896,  when  he  was  discharged,  as  the  evidence  tends  to  show, 
without  any  just  cause.  Thereafter,  on  March  11,  1897, 
he  brought  suit  in  the  Cook  County  Circuit  Court  against 
Hartman,  and  thereafter  amended  his  declaration  by  mak- 
ing both  Goldsmith  and  Porges  defendants,  but  service  was 
had  only  upon  Hartman.  The  defendants  reside  in  the  city 
of  New  York,  where  the  contract  was  made.  The  declara- 
tion is  composed  of  a  special  count  on  the  contract,  alleg- 
ing its  breach  by  the  defendants  by  discharging  him 
without  cause,  and  also  the  common  counts.  Hartman 
pleaded  the  general  issue,  and  also  a  special  plea,  in  sub- 
stance, that  plaintiff  had  obtained  the  contract  by  fraudu- 
lent representations,  setting  out  the  same,  on  which  issue 
was  joined. 

At  the  close  of  plaintiff's  evidence,  the  trial  being  before 
the  court  and  a  jury,  a  verdict  was  directed  for  the  defend- 
ant by  the  court,  for  the  reason  that  the  contract  was  not 
signed  by  the  plaintiff,  and  that  it  came  within  the  statute  of 
frauds,  it  not  being  a  contract  to  be  performed  within  one 
year. 

The  evidence  was  sufficient  to  make  a  prima  facie  case 
for  the  plaintiff,  and  entitling  him  to  have  it  submitted  to 
a  jury,  unless  it  could  be  said  that  the  contract  was  void 
for  want  of  mutuality,  or  because  it  came  within  the  stat- 
ute of  frauds. 

The  contract  is,  in  our  opinion,  mutual,  because  it  is  an 
undertaking  by  Raphael  on  the  one  part  to  devote  his  time, 
energy  and  attention  for  the  period  specified  to  the  sale  of 
the  goods  of  his  employers,  and  in  consideration  of  that 
undertaking  they,  on  their  part,  agree  to  pay  him  his  sal- 
ary and  traveling  expenses.  The  contract  is  none  the  less 
mutual  because  it  is  not  signed  by  Raphael,  for  the  reason 
that  he  accepted  it,  and  worked  under  it  until  he  was  dis- 
charged. Sellers  v.  Greer,  172  111.  549;  Vogel  v.  Pekoe, 
157  111.  339;  Morris  v.  Taliaferro,  75  111.  App.  182,  and  cases 
there  cited;  Brown  on  the  Statute  of  Frauds,  Sec.  345  A. 
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The  contract  being 'in  writing,  and  signed  by  Hartman, 
Goldsmith  &  Co.,  and  haying  been  accepted  by  Raphael 
and  acted  upon  by  him,  was  clearly  not  within  the  statute 
of  frauds.  It  was  signed  by  the  party  to  be  charged.  Kev. 
Stat.  1897,  Chap.  59,  Sec.  1;  Farwell  v.  Lowther,  18  111.  255. 

The  point  is  made  that  the  defense  of  the  statute  of 
frauds  could  not  be  interposed  unless  it  was  pleaded,  which 
was  not  done..  This  position  is  not  tenable  for  the  reason 
that  when  the  declaration  contains  the  common  counts,  as 
is  the  case  here,  it  is  unnecessary  to  plead  the  statute  of 
frauds  in  order  to  present  it  as  a  defense.  Durrant  v. 
Eogers,  71  111.  121;  Schotte  v.  Puscheck,  79  111.  App.  31; 
Wickam  v.  Bldg.  Ass'n,  80  111.  App.  523. 

But  if  this  contract  is  within  our  statute  of  frauds,  that 
would  not  avail  defendants,  because  it  was  made  in  New 
York,  and  being  for  the  payment  of  money  it  must  be  con- 
strued according  to  the  laws  of  New  York.  It  will  be  pre- 
sumed, in  the  absence  of  a  showing  to  the  contrary,  that 
the  contract  in  question  was  a  lawful  one  in  New  York, 
there  being  no  proof  before  the  court  of  any  statute  of  that 
State  which  would  render  it  invalid.  Miller  v.  Wilson,  146 
111.  523,  and  cases  there  cited. 

Counsel  for  plain  tiff  offered  in  evidence  a  part  of  a  letter 
written  by  the  defendants  to  the  plaintiff,  tending  to  show 
his  discharge.  Objection  was  made  because  the  whole  of 
the  letter  was  not  offered,  and  the  objection  sustained. 
This,  in  our  opinion,  was  error.  If  the  defendants  desired 
the  whole  letter,  in  evidence,  that  was  their  right  when  they 
came  to  their  defense,  but  they  could  not  compel  the  plaint- 
iff to  offer  as  his  evidence  the  whole  of  the  letter  in  order 
for  him  to  have  the  benefit  of  any  admission  which  it  con- 
tained. Imperial  Hotel  Co.  v.  Claflin,  55  111.  App.  339; 
Watson  v.  Winston,  43  S.  W.  Kep.  852 ;  1  Jones  on  Evid., 
Sec.  296  ;  Greenleaf  on  Evid.,  Sec.  201,  and  note  ;  Heinsen 
v.  Lamb,  117  111.  549-56. 

The  claim  is  made  on  behalf  of  defendant  in  error  that 
inasmuch  as  the  defendants  Goldsmith  and  Porges  were 
not  served  with  process  and  were  not  before  the  court,  no 
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judgment  could  be  rendered  against  *him;  citing  Sandusky 
v.  Sid  well,  173  111.  493,  and  Hyde  v.  Casey,  etc.,  Co.,  82  111. 
App.  83. 

We  are  inclined  to  the  opinion  that  Sec.  9,  Chap.  110  of 
the  Practice  Act,  Rev.  Stat,  of  1897,  allows  plaintiff  to  pro- 
C3ed  to  judgment  where  one  of  several  copartners,  defend- 
ants in  a  case,  is  served  with  process,  and  the  others  reside 
beyond  the  jurisdiction  of  the  court.  Johnson  v.  Buell,  26 
111.  66 ;  Pierson  v.  Hendrix,  88  111.  35 ;  Fender  v.  Stiles,  31 
111.  460 ;  Berry  v.  Krane,  46  111.  App.  82. 

In  the  Sandusky  case,  supra,  it  appears  that  the  partners 
were  both  living  and  within  the  jurisdiction  of  the  court. 
In  the  Hyde  case  the  record  shows  the  same  situation, 
though  that  fact  does  not  appear  in  the  opinion.  The 
Hyde  case,  as  to  this  point,  was  decided  solely  upon  the 
authority  of  the  Sandusky  case,  and  we  are  inclined  to  the 
view  that  the  decision  in  that  case  will  not  be  extended  by 
the  Supreme  Court  to  cases  not  falling  strictly  within  the 
facts  which  the  court  then  had  under  consideration.  We 
are  informed  that  a  rehearing  has  been  allowed  in  the  Hyde 
case,  and  it  is  still  pending  in  the  Supreme  Court.  This 
question  is  unnecessary  to  be  decided,  and  we  do  not  decide 
the  point  for  the  reason  that,  for  the  errors  indicated,  the 
judgment  must  be  reversed  and  the  cause  remanded,  and 
before  another  trial  the  other  defendants  may  be  brought 
before  the  court.    Reversed  and  remanded. 


;  «7  ft*/ 


West  Chicago  St.  R.  R.  Co.  v.  Leah  Liderman. 

1.  Street  Railways— Duty  in  Using  the  Street*.— It  is  the  duty  of 
individuals  and  corporations,  operating  cars  or  other  means  of  con- 
veyance, the  use  of  which  experience  shows  to  be  a  source  of  danger  in 
city  thoroughfares,  to  be  on  the  lookout  themselves  and  to  carefully 
respect  the  equal  rights  of  others. 

2.  Contributory  Negligence— A  Question  of  Fact .— The  question 
of  contributory  negligence  is  one  of  fact  for  the  jury. 
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8.  Negligence— A  Question  of  Fact— It  is  a  question  of  fact,  in 
this  case,  whether  a  mother  was  justified  in  believing  that  she  could 
rescue  her  child  from  an  approaching  cable  car  without  danger  to  her- 
self, and  if  she  was  justified  in  so  believing,  it  was  not  negligence  to 
make  the  effort. 

Action  in  Case,  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Samuel  C.  Stough,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1899.  Affirmed. 
Opinion  filed  February  27,  1900. 

Van  Vechten  Veeder  and  Benj.  F.  Richolson,  attorneys 
for  appellant. 

Nelson  Monroe,  attorney  for  appellee, 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  a  suit  by  appellee  to  recover  for  personal  injuries, 
claimed  to  have  been  caused  by  the  negligence  of  appel- 
lant's servants*  while  appellee  was  making  an  effort  to 
rescue  her  child  from  a  position  of  danger  in  front  of  an 
approaching  cable  train. 

The  mother  testifies  that  she  was  standing  on  the  side- 
walk in  conversation  with  a  friend,  holding  her  child,  then 
three  years  of  age,  by  the  hand.  Without  attracting  her 
attention  the  child  slipped  away.  When  she  turned  to  look 
for  it,  she  saw  it,  as  she  states,  about  fifteen  feet  away, 
running  on  the  track,  upon  which  a  cable  car  was  approach- 
ing. She  ran  after  the  child,  and  by  outcry  and  gesture 
endeavored  to  induce  the  stopping  of  the  cable  train,  which 
she  says  was  then  "about  half  a  block,  about  eighty  or 
ninety  feet,"  distant.  She  testifies  that  just  as  she  got  her 
hands  upon  the  child  and  pushed  him  to  one  side,  the  car 
struck  her,  inflicting  the  injuries  complained  of. 

It  is  first  contended  by  appellant's  counsel  that  appellee 
was  guilty  of  contributory  negligence,  such  as  to  preclude 
recovery.  It  is  urged  that  it  is  no  excuse  for  her  conduct 
in  placing  herself  in  the  way  of  the  moving  car,  that  she 
exposed  herself  to  save  the  life  of  her  child,  for  the  reason 
that  the  child's  danger  was  the  direct  result  of  her  own 
negligence. 
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It  may  well  be  doubted  whether  it  is  negligence  per  se 
for  a  mother  to  let  go  for  a  moment  of  the  hand  of  her 
three-year-old  child,  upon  a  sidewalk  within  a  block  of  her 
own  home,  when  she  has  no  notice  of  any  present  danger, 
merely  because  she  is  aware  of  the  fact  that  the  street  is  in 
part  occupied  by  tracks  upon  which  street  cars  impelled  by 
cable  or  electricity  are  frequently  passing.  While,  a3  the 
result  showed,  the  child  did  run  into  danger  which,  if  the 
parent  had  foreseen,  might  have  been  avoided,  we  should 
hesitate  to  say  that  failure  to  foresee  a  danger  not  at 
the  moment  apparent,  was  negligence  as  a  matter  of  law. 
Dangerous  as  city  streets  have  frequently  become  under  the 
uses  to  which  they  are  now  put,  they  are  still  presumed  to 
be  safe,  under  ordinary  conditions,  for  children  as  well  as 
adults  using  ordinary  care.  In  many  quarters  of  a  crowded 
city  it  is  still  unfortunately  true  that  children  have  no  other 
playground  and  no  other  opportunity  to  get  sunshine  and  air 
except  in  the  streets.  It  would  be  a  harsh  doctrine  that 
would  impute  to  their  parents  negligence,  as  a  matter  of  law, 
for  not  actively  preventing  them,  through  momentary  inad- 
vertence, from  being  there,  should  they  be  injured  through  the 
negligence  of  others.  It  is  the  duty  of  individuals  and  cor- 
porations operating  cars  or  other  means  of  conveyance,  the 
use  of  which  experience  shows  to  be  a  source  of  danger  in 
city  thoroughfares,  to  be  on  the  lookout  themselves,  and  to 
carefully  respect  the  equal  rights  of  others.  Chicago  City 
Ky.  Co.  v.  Jennings,  157  111.  274  (279).  And  parents  for 
their  children,  as  well  as  individuals  for  themselves,  have  a 
right  to  presume  that  this  duty  will  be  observed.  We  can 
not  say  in  this  case  that  the  child's  danger  was  the  direct 
result  of  the  mother's  contributory  negligence,  as  a  matter 
of  law.  The  question  was  one  of  fact  for  the  jury,  and  was 
properly  left  for  their  determination.  Slattery  v.  O'Con- 
nell,  153  Mass.  94;  Creed  v.  Kendall,  156  Mass.  291. 

Nor  do  we  think  the  evidence  shows  negligence  which 
can  be  imputed  as  a  matter  of  law  to  the  mother,  in  her 
effort  to  rescue  the  child  from  the  approaching  danger. 
If  the  car  was  then  eighty  or  ninety  feet  away,  it  was  cer- 
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tainl y  a  question  of  fact  whether  the  mother  was  justified  in 
believing  she  could  rescue  the  child  without  danger  to  her- 
self. If  she  was  justified  in  so  believing,  it  was  not  neg- 
ligence to  make  the  effort.  Few  mothers  would  hesitate 
probably,  under  such  circumstances,  if  the  danger  was  much 
more  apparent.  In  the  case  at  bar,  the  evidence  warrants 
the  finding  of  the  jury  in  this  respect.  Eckert  v.  Long 
Island  R.  R.  Co.,  43  N.  Y.  503. 

There  was  conflicting  evidence  as  to  the  negligence  of  the 
gripman.  The  latter  states  that  he  put  on  the  brakes  as 
soon  as  he  saw  the  child  leave  the  sidewalk,  and  that  the 
car  stopped  within  ten  feet.  On  the  other  hand,  witnesses 
testify  that  when  the  mother  screamed  and  ran  after  the 
child,  the  cable  train  was  about  seventy-five  to  ninety  feet 
away,  going  at  full  speed,  and  that  the  gripman  seemed 
to  pay  no  heed  and  made  no  immediate  effort  to  stop.  The 
question  as  to  appellee's  contributory  negligence,  as  well  as 
the  question  whether  appellant's  negligence  caused  the 
injuries  complained  of,  were  questions  of  fact  for  the  jury. 
There  was  evidence  to  sustain  their  finding,  and  we  should 
not  be  justified  in  disturbing  the  verdict. 

It  is  urged  that  the  verdict  is  excessive.  The  character 
and  consequences  of  the  appellee's  injuries  were  subjects 
of  controversy  at  the  trial.  The  jury  heard  and  saw  the 
witnesses.  We  should  have  been  better  satisfied,  perhaps, 
with  a  smaller  sum,  but  if  the  jury  believed  the  evidence 
introduced  in  appellee's  behalf,  relating  to  the  injuries  she 
received,  it  is  difficult  to  find  fault  with  their  conclusion. 
There  is  no  fixed  standard  by  which  to  measure  pecuniary 
compensation  for  physical  injuries.  After  careful  consider- 
ation, we  find  no  reason  for  holding,  that  the  damages 
awarded  are  excessive. 

The  judgment  of  the  Superior  Court  must  be  affirmed. 

Vol.  LXXXVII  41 
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Michael  J.  Roughan  v.  James  L.  Morris,  by  his  Next 

Friend. 

1.  Courts  op  Chancery — Power  to  Conserve  the  Estate  of  a  Lunatic. 
— It  may  be  regarded  as  well  settled  in  our  State  that  the  power  exists 
in  a  court  of  chancery  to  conserve  the  estate  of  a  lunatic  when  such 
action  is  necessary. 

2.  Lunatics — For  What  Purpose  Suits  May  be  Maintained  by  a  Next 
Friend.—  A  suit  may  be  maintained  by  a  next  friend  for  the  purpose  of 
protecting  the  estate  of  the  lunatic,  through  a  receivership,  until  a  con- 
servator can  be  appointed  to  act  for  him. 

8.  Parties— Bill  to  Avoid  the  Deed  of  an  Insane  Person. — The  per- 
son who  brings  a  bill  to  avoid  the  deed  of  an  insane  person,  must  have 
power  to  act  for  such  person  and  bind  him  and  his  estate. 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon.  Farlin 
Q.  Ball,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1899.    Affirmed.     Opinion  filed  February  26,  1900. 

Statement. — This  is  an  appeal  from  an  interlocutory 
order  appointing  a  receiver. 

The  bill  of  complaint  was. exhibited  by  James  L.  Morris, 
by  Arthur  Morris,  his  brother  and  next  friend.  The  bill 
alleges  that  James  L.  Morris  is  an  insane  person;  that  he  is 
a  widower  and  had  no  children,  and  that  Arthur  Morris, 
who  appears  as  his  next  friend  in  the  suit,  and  George  Mor- 
ris, his  two  brothers,  are  his  next  of  kin.  The  bill  also 
alleges  that  the  defendant,  Michael  J.  Roughan,  procured 
the  signature  of  James  L.  Morris  to  a  certain  pretended 
power  of  attorney,  giving  the  defendant  full  control  and 
dominion  over  all  the  property  of  said  Morris,  consisting  of 
a  large  business  and  real  estate,  improved  and  rented;  that 
for  a  considerable  space  of  time  said  Roughan  had  been  in 
complete  and  undisturbed  possession  of  said  propertj7;  that 
said  Roughan  had  made  no  report  of  any  of  his  doings  in 
the  premises;  that  by  reason  of  his  mismanagement  the 
business  was  becoming  deeply  involved,  was  likely  to  be 
ruined,  and  the  income  of  Morris  destroyed,  unless  the 
same  was  cared  for;  that  the  creditors  of  the  complainant 
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were  refusing  to  grant  anjr  more  credit  to  the  business  so 
long  as  it  was  under  the  control  of  the  defendant;  that  the 
landlord  was  about  to  levy  a  distress  warrant  for  non-pay- 
ment of  rent,  and  that  if  the  assets  of  the  complainant  were 
properly  applied  this  would  be  wholly  unnecessary;  that 
defendant  had  collected  and  disposed  of,  to  his  own  use, 
large  sums  of  mone}r  belonging  to  complainant;  that  the 
defendant  fails  and  neglects  to  pay  the  debts  of  the  estate, 
and  willfully  and  maliciously  permits  the  estate  to  become 
more  and  more  indebted;  that  the  defendant  is  insolvent, 
irresponsible,  and  not  a  proper  person  to  conduct  said  busi- 
ness; that  about  five  weeks  must  necessarily  elapse  before 
the  matter  of  the  insanity  of  Morris  can  be  heard  in  the 
Probate  Court  of  Cook  Ccxunty,  where  a  petition  has  been 
filed  by  Arthur  Morris  and  George  Morris,  brothers  and 
next  of  kin  of  complainant,  asking  for  the  appointment  of 
a  conservator. 

The  prayer  of  the  bill  is  inter  alia  for  the  appointment 
of  a  receiver  to  collect  the  rents  of  real  estate  owned  by 
James  L.  Morris,  and  to  manage  the  business  of  said  Morris 
until  a  conservator  can  be  appointed  by  the  Probate  Court 
of  Cook  County. 

Upon  the  application  for  appointment  of  a  receiver,  a 
hearing  was  had  upon  bill  of  complaint  and  affidavits,  and 
oral  testimony.  An  interlocutory  order  was  entered  ap- 
pointing one  Frank  D.  Kitchner  as  receiver.  This  appeal 
is  from  that  order. 

Fred  H.  Atwood  and  Frank  B.  Pease,  attorneys  for 
appellant. 

M.  S.  Bradley,  attorney  for  appellee;  Cutting,  Castle  & 
Williams,  of  counsel. 

Mr.  Presiding  J  dstice  Sears  delivered  the  opinion  of  the 
court. 

But  one  question  of  controlling  importance  is  presented 
upon  this  appeal,  viz.:  whether  the  suit  may  be  entertained 
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for  the  purpose  indicated  when  commenced  by  an  insane 
person  by  his  next  friend. 

The  grounds  for  the  intervention  of  a  court  of  chancery 
are  here  ample,  if  the  suit  were  brought  by  a  complainant 
of  sound  mind  and  in  his  own  name.  The  relation  of  the 
parties,  the  insolvency  of  defendant,  the  refusal  or  failure 
to  account,  and  the  waste  alleged,  constitute  sufficient 
ground  for  intervention  of  a  court  of  equity,  if  the  suit 
were  brought  by  John  L.  Morris  of  sound  mind.  The  ques- 
tion then  is,  he  being  a  lunatic,  could  the  suit  be  brought 
by  his  brother  as  his  next  friend. 

The  statute,  Sec.  13,  Chap.  86,  R.  S.,  provides  as  follows 
in  relation  to  conservators : 

"  He  shall  appear  for  and  represent  his  ward  in  all  suits 
and  proceedings  unless  another  person  is  appointed  for  that 
purpose,  as  conservator  or  next  friend;  but  nothing  con- 
tained in  this  act  shall  impair  or  affect  the  power  of  any 
court  to  appoint  a  conservator  or  next  friend  to  defend  the 
interests  of  said  ward  impleaded  in  such  court,  or  interested 
in  a  suit  or  matter  therein  pending,  nor  its  power  to  appoint 
or  allow  any  person  as  next  friend  for  such  ward  to  com- 
mence, prosecute  or  defend  any  suit  in  his  behalf,  subject  to 
the  direction  of  such  court." 

Could  the  court  then  allow  Arthur  Morris,  as  next  f  riend, 
to  maintain  this  suit  for  the  purpose  disclosed  by  the  bill  ? 

It  is  contended  by  appellant  that  the  question  is  deter- 
mined adversely  to  the  maintenance  of  the  suit  by  the  decis- 
ion of  our  Supreme  Court  in  Covington  v.  Neftzger,  140 
111.  608.  If  the  purpose  of  this  suit  were  merely  the  ter- 
mination of  the  agency  created  by  the  power  of  attorney 
to  appellant  and  for  an  accounting,  we  think  it  clear  that 
the  case  would  be  governed  by  the  Covington  case,  and  that 
the  bill  would  not  lie  for  such  purpose  when  brought  by 
one  volunteering  as  next  friend.  But  here  the  purpose  of 
the  bill  is  merely  to  conserve  the  estate  until  a  conservator 
might  be  appointed  by  the  Probate  Court. 

It  would  seem  upon  principle  that  a  court  of  chancery 
should  have  the  power  to  protect  the  estate  of  an  insane 
person  until  a  conservator  could  be  appointed  by  the  Pro- 
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bate  Court,  to  which  jurisdiction  the  appointment  of  con- 
servators of  insane  persons  is  committed  by  the  law  of  this 
State.  The  jurisdiction  of  the  chancellor  here,  to  thus 
appoint  this  receiver,  can  not  be  maintained  upon  the 
ground  alone  that  the  subject-matter  of  the  suit  is  a  matter 
proper  for  equitable  cognizance,  that  is,  the  agency,  the 
waste,  and  the  right  to  an  accounting,  for  in  respect  to  such 
relief  as  the  complainant  might  be  entitled  to  in  these 
matters,  the  suit  could  not  be  maintained  by  one  volunteer- 
ing as  next  friend,  under  the  decision  in  the  Covington  case. 
But  it  would  seem  that  the  suit  may  be  maintained  under 
the  general  chancery  power  to  protect  the  estates  of  luna- 
tics, and  for  the  limited  purpose  of  such  protection  only  as 
could  be  shown  to  be  necessary  until  a  conservator  might 
be  appointed  by  the  Probate  Court. 

In  England  the  care  of  lunatics  and  their  estates  was 
vested  in  the  sovereign,  and  although  the  exercise  of  this 
care  and  control  was  delegated  by  the  sovereign  to  the 
chancellor,  yet  it  was  always  treated  as  a  special  preroga- 
tive of  the  crown,  and  not  as  a  matter  within  the  general 
chancery  powers. 

The  question  of  the  inherent  powefs  of  our  courts  of 
chancery  in  relation  to  this  subject  has  been  treated  dif- 
ferently in  different  States.  In  some  States  it  has  been  held 
that  the  subject  had  so  far  become  a  matter  of  chancery 
jurisdiction  in  England,  that  when  by  constitution  or  stat- 
ute the  powers  and  jurisdiction  of  the  Court  of  Chancery 
of  England  were  given  to  our  courts  of  chancery,  this  ele- 
ment of  jurisdiction  was  thereby  conferred.  In  others  it 
has  been  held  that  the  power  which  the  English  chancellor 
exercised  in  this  behalf  was  not  a  judicial  power,  but  a  del- 
egated prerogative  right,  derived  from  the  crown,  and  by 
special  delegation  in  each  instance.  But  the  courts  so  hold- 
ing have,  at  least  in  some  cases,  also  held  that  when  there 
was  no  special  provision  by  the  commonwealth  giving 
courts  of  chancery  this  jurisdiction  and  power,  yet  it 
was  to  be  considered  as  arising  ex  necessitate  for  the  pro- 
tection of  the  persons  and  property  of  the  commonwealth. 
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Whether  the  conclusion  that  our  courts  of  chancery  have 
this  jurisdictional  power  is  reached  by  the  one  process  of 
reasoning  or  the  other,  is  of  little  importance.  It  may  be 
regarded  as  well  settled  in  our  State  that  the  power  exists 
in  a  court  of  chancery  to  conserve  the  estate  of  a  lunatic, 
when  such  action  is  necessary.     Dodge  v.  Cole,  97  111.  338. 

The  question  then  is,  whether  such  protection  may  be 
extended  by  a  court  of  chancery  for  the  period  only  which 
must  intervene  before  a  conservator  can  be  appointed  by  a 
court  of  probate.  The  only  contention  to  the  contrary  is 
based  upon  the  decision  in  the  case  of  Covington  v.  Neftz- 
ger,  supra.  The  gist  of  the  decision  in  that  case  is 
expressed  in  the  following  language  of  the  court : 

"  A  person  suing  as  next  friend  has  no  authority  to  bind 
the  lunatic  or  his  estate.  *  *  *  It  would  be  a  dangerous 
rule  to  hold  that  such  a  person  might,  at  his  own  will  or 
discretion,  come  into  court  for  the  purpose  of  impeaching 
a  transaction  in  which  he  has  no  interest,  as  trustee  or 
otherwise,  and  over  which  he  has  no  control.  *  *  * 
We  think  it  is  a  well  settled  principle  that  the  person  who 
brings  a  bill  to  avoid  the  deed  of  an  insane  person,  must 
have  power  to  act  for  such  person  and  bind  him  and  his 
estate." 

The  court  also  considered  whether  the  rule  of  the  trial 
court  upon  Covington,  the  next  friend,  to  file  a  bond  for 
costs,  amounted  to  an  order  authorizing  him  to  sue.  It 
seems  clear  that  the  court  did  not  intend  to  hold  that  the 
trial  court  might  not  in  any  case  "  allow  "  a  suit  to  be  main- 
tained by  a  next  friend,  and  did  not  construe  the  section  of 
the  statute  above  set  forth  to  that  effect.  What  the  decis- 
ion does  hold  is  thttt  a  volunteer  can  not  thus  elect  to  set 
aside  the  deed  of  the  lunatic.  And  there  is  a  distinction 
indicated  between  an  attempt  to  procure  equitable  relief  in 
chancery  by  setting  aside  a  deed  for  a  lunatic  who  appears 
only  by  next  friend,  and  an  effort  merely  to  protect  the 
estate  of  the  lunatic  through  a  suit  brought  by  next  friend 
until  a  committee  or  conservator  can  be  appointed  to  rep- 
resent him. 

The  case  of  Jones  v.  Lloyd,  18  Law  Rep.  Eq.  Cas.  265, 
which  is  cited  in  the  Covington  case  and  quoted  from  for 
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the  express  purpose  of  illustrating  this  distinction,  would 
seem  to  precisely  apply  to  the  conditions  here  presented. 
In  that  case  the  court  said : 

4C  Can  a  suit  be  instituted  by  the  lunatic,  not  found  so  by 
inquisition,  by  his  next  friend  ?  I  have  no  doubt  it  can. 
There  is  authority  upon  the  subject,  and  it  seems  to  me  so 
distinct  that  I  have  no  occasion,  really,  to  refer  to  the  rea- 
son, for  I  think  the  cases  of  Light  v." Light  (25  Beav.  248) 
and  Beall  v.  Smith  (Law  Rep.  8  Ch.  85)  are  such  author- 
ities; but  independently  of  the  unreported  case  of  Fisher  v. 
Nelles,  where  I  know  the  point  was  discussed,  and  inde- 
pendently of  authority,  let  us  look  at  the  reason  of  the 
thing.  If  this  were  not  the  law,  anybody  might,  at  his  will 
and  pleasure,  commit' waste  on  a  lunatic's  property,  or  do 
damage  or  serious  injury  and  annoyance  to  nim  or  his  prop- 
erty, without  there  being  any  remedy  whatever.  In  the 
first  place,  the  Lord  Justices  or  the  Lord  Chancellor  are  not 
always  sitting  for  applications  in  lunacy.  In  the  next 
place,  if  they  were,  everybody  knows  it  takes  a  consider- 
able time  to  make  a  man  a  lunatic  by  inquisition.  .  *  *  * 
Is  it  to  be  tolerated  that  any  person  can  injure  him  or  his 
property  without  there  being  any  power  in  any  court  of 
justice  to  restrain  such  injury  ?  Is  it  to  be  said  that  a  man 
may  cut  down  trees  on  the  property  of  a  person  in  this 
unfortunate  state,  and  that  because  no  effort  of  his  can 
be  made,  no  member  of  his  family  can  file  a  bill  in  his 
name  as  next  friend,  to  prevent  that  injury?  Is  it  to  be 
allowed  that  a  man  may  make  away  with  the  share  of  a 
lunatic  in  a  partnership  business,  or  take  away  the  trust 
property  in  which  he  is  interested,  without  this  court  being 
able  to  extend  its  protection  to  him  by  granting  an  injunc- 
tion at  the  suit  of  the  lunatic  by  a  next  friend,  because  he 
is  not  found  so  by  inquisition  ?  I  take  it  those  proposi- 
tions, when  stated,  ready  furnish  a  complete  answer  to  the 
suggestion  that  he  can  not  maintain  such  a  suit.  Of  course 
they  do  not  answer  the  question  as  to  how  far  he  may 
carry  it;  but  that  he  can  maintain  such  a  suit  for  the  pur- 
pose of  protection,  for  the  purpose  of  obtaining,  as  in  this 
case,  a  receiver,  I  should  think  there  can  be  no  doubt  what- 
ever." 

Other  decisions  holding  to  like  doctrine  are :  Eeese  v* 
Reese,  89  Ga.  645;  Whetstone  v.  Whetstone,  75  Ala.  495. 

We  are  of  opinion,  therefore,  that  while  under  the  decis- 
ion in  the  Covington  case  this  suit  brought  by  next  friend 
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might  not  be  maintained  for  the  ultimate  purpose  alone  of 
annulling  the  deed  by  which  the  agency  of  the  defendant 
was  created,  nor  for  the  obtaining  of  an  accounting  alone, 
yet  it  may  be  maintained  for  the  sole  purpose  of  protecting 
the  estate  of  the  lunatic,  through  a  receivership,  until  a 
conservator  can  be  appointed  to  act  for  him. 
The  order  is  affirmed. 


Barney  J.  Huening  and  Henry  J.  Huening  v.  Margaret 
Buckley  et  ah 

1.  Homestead  Exemption— Liability  Incurred  for  the  Purchase,  or 
Improvements, — Under  the  statute  (Sec.  8.  Chap.  52,  R.  8. 1897)  no  prop- 
erty is  exempt  as  a  homestead  for  a  debt  or  liability  incurred  for  the 
purchase  or  improvement  of  the  same. 

2.  Exemptions— Duty  of  the  Sheriff.—  When  the  sheriff  receives  an 
execution  and  is  directed  by  it  and  the  plaintiff  therein  named  to  serve 
it,  it  is  his  duty  to  serve  the  writ  and  to  inquire  whether  the  claims  of 
the  defendants  that  levied  upon  is  exempt  or  not,  and  for  failure  so  to 
do,  is  liable  to  an  action. 

3.  Practice— In  Actions  Against  Sheriff  for  a  Failure  to  Execute  a 
Writ — It  is  not  necessary  for  a  person*  aggrieved  to  resort  to  a  separate 
action  at  law  against  the  sheriff  for  his  failure  to  execute  the  writ.  He 
may  proceed  in  the  court  from  which  the  writ  issued,  by  motion  or  peti- 
tion, for  a  rule  on  the  sheriff  to  show  cause  why  he  should  not  be  dealt 
with  for  contempt  in  disobeying  the  writ. 

4.  Sheriffs— Duty  to  Execute  Process— Remedy  for  a  Failure.— It  is 
the  business  of  the  sheriff  to  execute  process  regular  upon  its  face  and 
emanating  from  a  court  of  competent  jurisdiction,  and  this  court  has 
no  doubt  of  the  power  of  the  court  issuing  the  process  upon  motion, 
with  notice  to  the  parties  concerned,  and  a  showing  that  the  property 
levied  upon  is  claimed  as  a  homestead,  and  the  basis  of  the  debt  in  ques- 
tion was  for  the  improvement  of  such  homestead,  to  order  the  sheriff  to 
proceed  with  its  sale. 

5.  Burden  of  Proof— When  Premises  are  Claimed  as  a  Homestead. 
— Where  real  estate  is  claimed  to  be  exempt  as  a  homestead  it  devolves 
upon  the  plaintiff  in  execution,  after  it  is  shown  that  the  debtor  is  within 
the  statute,  to  rebut  it,  by  establishing  that  the  debt,  or  a  part  of  it,  was 
for  the  purchase  money,  or  improvements  made  upon  the  homestead. 

Creditor's  Bill.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Richard  3.  Tuthill,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1890.    Affirmed.    Opinion  filed  February  26,  1000. 
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Statement  by  the  Court.— Appellants  recovered  a  judg- 
ment in  the  Cook  County  Court  against  appellee  Buckley,  on 
which  execution  was  issued  and  placed  in  the  sheriff's  hands, 
with  directions  to  levy  upon  and  sell  certain  real  estate 
claimed  to  be  owned  by  and  in  the  possession  of  said  Buck- 
ley. The  execution  was  levied,  but  before  the  time  fixed 
for  sale,  Buckley  falsely  and  fraudulently  claimed  rights  of 
homestead  exemption  in  and  to  said  real  estate,  and  repre- 
sented to  the  sheriff  that  the  indebtedness  on  which  said 
judgment  was  based  was  not  incurred  for  the  improvement 
of  said  real  estate,  which  it  is  alleged  was  untrue,  and  on 
the  contrary,  that  the  debt  contracted  by  said  Buckley  to 
appellants  was  for  work  and  labor  performed  and  materials 
furnished  and  used  in  the  improvement  of  said  real  estate. 
The  record  of  the  judgment  failed  to  show  that  the  debt  on 
which  it  was  based  was  for  the  improvement  of  -the  real 
estate. 

By  reason  of  said  claim  and  representations  of  said  Buck- 
ley to  the  sheriff,  and  because  appellants  refused  to  advance 
his  fees  to  pay  commissioners  to  appraise  the  value  of  said 
real  estate  and  set  off  the  homestead,  he  refused  to  proceed 
with  the  sale  of  the  real  estate,  and  at  the  end  of  ninety 
days  returned  the  execution  no  part  satisfied. 

The  real  estate  is  incumbered  and  the  equity  of  Buckley 
therein  is  worth  less  than  $1,000. 

Appellants  filed  their  bill  in  the  Circuit  Court,  which 
alleges,  in  substance,  the  matters  above  stated,  and  it  also 
contains  the  usual  and  ordinary  allegations  of  a  creditor  s 
bill,  and  makes  the  other  appellees  herein  parties,  alleging 
that  they  are  indebted  in  divers  amounts  to  the  appellee 
Buckley. 

The  bill  prays  for  discovery,  that  Buckley  be  decreed  to 
pay  the  judgment,  that  an  injunction  issue  restraining  her 
from  disposing  of  her  property,  for  the  appointment  of  a 
receiver,  and  among  other  things,  that  the  court  may 
decree  that  said  judgment  was  rendered  for  an  indebted- 
ness incurred  for  the  improvement  of  said  real  estate,  and 
that  the  same  be  ordered  sold,  free  and  clear  of  any  right 
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or  claim  of  homestead  or  exemption  of  said  Buckley,  and 
for  general  relief. 

Appellees  demurred  generally  and  specially  to  the  bill, 
and  among  the  special  causes  of  demurrer  assigned  was  that 
appellants  had  a  complete,  adequate  and  sufficient  remedy 
at  law.  The  demurrer  to  the  bill  was  sustained  and  the 
bill  dismissed  for  want  of  equity,  from  which  decree  the 
appellants  prosecute  this  appeal. 

Williams  &  Kraft,  attorneys  for  appellants. 

No  appearance  by  appellees. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

The  only  question  necessary  to  be  considered  is  whether 
appellants  have  a  complete,  adequate  and  sufficient  remedy 
at  law  to  enforce  their  judgment  against  the  appellee  Buck- 
ley. If  they  have,  then  the  decree  dismissing  the  bill  was 
proper,  and  it  will  be  unnecessary  to  consider  the  other 
questions  raised  by  appellants. 

Sec.  3,  Chap.  52,  Rev.  Stat.  111.  (1897),  with  reference  to 
exemptions  of  homestead,  provides  that  no  property  shall, 
by  virtue  of  the  act,  be  exempt  from  sale  "  for  a  debt  or 
liability  incurred  for  the  purchase  or  improvement  thereof." 

It  is  claimed  that  because  Buckley  fraudulently  repre- 
sented to  the  sheriff  that  she  had  a  claim  or  right  of  home- 
stead in  said  real  estate,  and  that  the  debt  on  which  said 
judgment  was  based  was  not  incurred  by  her  for  the 
improvement  of  said  real  estate,  that  therefore  appellants 
have  the  right  because  of  such  fraudulent  claim  and  repre- 
sentations to  come  into  equity  for  relief. 
•  The  record  of  the  judgment  of  the  County  Court,  it  is 
true,  does  not  show  that  it  was  based  upon  a  claim  for  the 
improvement  of  the  real  estate,  but  the  sheriff  was  directed 
by  the  writ  of  execution  in  his  hands  and  by  the  appellants 
to  sell  this  real  estate.  It  was  his  duty  to  serve  the  writ 
and  to  inquire  whether  or  not  the  claim  of  appellee  was 
true  that  the  property  levied  upon  by  him  was  exempt,  and 
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for  failure  so  to  do  is  liable  to  an  action.     Crocker  on 
Sheriffs,  Sec.  851;  Starr  &  C.  Stat.,  Ch.  125,  Sec.  15. 

But  it  is  not  necessary  that  appellants  have  resort  to 
their  action  against  the  sheriff  for  his  failure  to  execute  the 
writ.  They  may  proceed  in  the  County  Court  by  motion 
or  petition  for  a  rule  on  the  sheriff  to  show  cause  for  not 
making  the  sale,  or  for  contempt  in  disobeying  the  writ. 
Murfree  on  Sheriffs,  Sees.  956,  963  and  964;  Starr  &  C. 
Stat.,  Ch.  125,  Sec.  16. 

Our  statute  does  not  specifically  provide  as  to  final  proc- 
ess for  the  practice  of  proceeding  against  the  sheriff  by 
motion  or  for  contempt,  but  it  has  been  repeatedly  decided 
that  it  is  the  business  of  the  sheriff  to  execute  process  regu- 
lar upon  its  face  and  emanating  from  a  court  of  competent 
jurisdiction,  and  we  have  no  doubt  of  the  power  of  the 
County  Court,  upon  motion,  notice  to  the  parties  concerned, 

'and  a  showing  that  the  basis  of  the  debt  in  question  was 
for  the  improvement  of  this  real  estate,  to  order  the  sheriff 
to  proceed  with  its  sale,  notwithstanding  the  claim  of  the 
appellee  Buckley  to  the  contrary.  People,  for  use,  etc.,  v. 
Palmer,  46  111.  39S;  Stevenson  v.  Maroney,  29  111.  532;  White 
v.  Clark,  36  111.  285;  Wiggins  v.  Chance,  54  111.  178;  Bush 
v.  Scott,  76  111.  524;  Bach  v.  May,  163  111.  547. 

In  the  Stevenson  case,  supra,  it  appears  that  a  motion 
jvas  made  in  the  Circuit  Court  to  vacate  a  levy  and  sale  of 
certain  lots  by  virtue  of  two  executions  of  that  court,  for 
the  reason  that  the  lots  were  the  homestead  of  the  defend- 
ant in  the  execution,  at  and  before  the  time  the  judgments 
were  recovered  upon  which  the  executions  were  issued,  and 
because  the  lots,  with  their  improvements,  were  not  worth 
$1,000.  The  motion  was  overruled,  but  the  Supreme  Court 
reversed  the  judgment,  saying,  among  other  tilings,  "  that 
in  such  a  proceeding  it  devolves  upon  the  plaintiff  in  execu- 

.  tion,  after  it  is  shown  that  the  debtor  is  within  the  stat- 
ute, to  rebut  it,  by  establishing  that  the  debt,  or  a  part 
of  it,  was  for  the  purchase  money  or  improvements  made 
upon  the  homestead.  *  *  *  When  the  creditor  affirms 
that  his  debt  was  incurred  for  the  purchase  money  or 
improvement  of  the  homestead,  no  reason  is  perceived  why 
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he  should  not  be  required  to  establish  that  fact.  Where  the 
debtor  has  shown  that  be  is  within  the  provisions  of  the 
enacting  clause  of  the  first  section  (referring  to  the  statute 
in  question),  he  is  prima  facie  entitled  to  its  benefits.  And 
it  must  be  rebutted  by  the  creditor  to  subject  the  property 
under  the  provisions  of  the  second  section." 

The  court  then  says  that  as  there  is  no  mode  pointed  out 
by  the  statute  as  to  how  the  rights  of  parties  in  such  mat- 
ters are  to  be  ascertained,  it  must  be  regulated  by  the  courts; 
and  that  while  it  would  be  a  proper  method  to  make  proof 
and  have  the  fact  found  by  the  court  rendering  the  judg- 
ment that  the  debt  or  any  portion  of  it  was  created  for  the 
purchase  or  improvement  of  the  homestead,  it  does  not 
wish  to  be  understood  as  saying  that  this  should  be  the 
only  mode,  and  that  when  the  question  should  afterward 
arise,  "  on  motion  or  otherwise,  he  must  be  held  to  establish 
and  show  what  portion  of  his  judgment  is  for  purchase 
*  money  or  improvements,  before  he  can  sell  the  homestead, 
if  of  less  value  than  $1,000." 

This  case  has  been  cited  with  approval  in  three  of  the 
cases  above  noted,  the  practice  of  presenting  such  matters 
to  the  court  by  motion,  as  there  indicated,  not  being  dis- 
approved; and  for  the  reasons  that  this  method  of  proced- 
ure obtains  in  other  jurisdictions,  and  would  seem  to  be 
proper  under  the  provisions  of  the  statute,  we  are  of  opinion 
that  appellants  have  a  clear  and  complete  remedy  at  law 
by  motion  in  the  County  Court  to  have  the  matter  adjudi- 
cated as  to  whether  their  claim,  on  which  the  judgment  is 
based,  was  incurred  for  the  improvement  of  the  real  estate 
in  question. 

Appellants  made  no  basis  by  their  bill  to  sustain  it  as  a 
creditor's  bill  solely  because  there  was  no  return  of  the 
execution  nulla  bona,  and  besides,  its  allegations  show  that 
the  real  estate  in  question  was  subject  to  their  judgment, 
the  title  thereto  being  of  record  in  the  name  of  the  debtor, 
and  no  reason  why  it  should  not  have  been  sold  by  the 
sheriff  for  their  claim. 

The  decree  of  the  Circuit  Court  is  therefore  affirmed. 
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Fred  Krickow  v.  Pennsylvania  Tar  Mfg.  Co.  I  87    essl 

|218s  *88l| 

1.  Release  op  Errors— In  Warrant  of  Attorney  to  Confess  Judg- 
ment— A  release  in  a  warrant  of  attorney  to  confess  a  judgment  and  a 
cognovit  expressly  releasing  all  errors  intervening  in  entering  the  judg- 
ment is  conclusive  against  the  defendant,  unless  for  lack  of  jurisdiction 
in  the  court  to  enter  the  judgment,  or  of  lack  of  power  under  the  war- 
rant to  confess  it. 

2.  Judgments  by  Confession— Motions  to  Vacate.— A  motion  to 
vacate  a  judgment  entered  by  confession,  is  an  appeal  to  the  equitable 
jurisdiction  exercised  by  courts  of  law  over  judgments  by  confession, 
and  where  such  equitable  jurisdiction  is  invoked,  a  judgment  by  con- 
fession will  not  be  set  aside  except  for  equitable  reasons  made  to  appear. 

3.  Infants—  WJien  Not  to  be  Relieved  from  Their  Contracts.— Where 
an  infant,  engaged  in  business  on  his  own  account,  gave  a  judgment 
note  for  a  small  balance  remaining  due  and  unpaid  of  large  dealings, 
running  through  several  years,  upon  which  judgment  was  entered, 
made  a  motion  to  vacate  the  judgment  upon  the  ground  that  an  infant 
is  not  liable  upon  his  contracts,  but  made  no  offer  to  pay  the  balance  duo 
upon  the  amount,  and  asked  the  application  in  his  behalf  of  the  rule  of 
law  of  non-liability  for  his  contracts,  the  court  below  properly  refused 
to  vacate  the  judgment. 

Motion  to  Vacate  a  Judgment.— Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  presiding..  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1800.  Affirmed, 
Opinion  filed  February  27, 1900. 

William  Schulze,  attorney  for  appellant. 
Cbas.  "W.  Lamborn,  attorney  for  appellee. 

Mr.  Justice  Shkpard  delivered  the  opinion  of  the  court. 

This  appeal  is  said  by  appellant,  in  his  statement  of  facts 
preceding  his  brief,  to  be  "from  a  judgment  of  the 
Superior  Court  in  favor  of  the  defendant  in  error,  and 
against  the  plaintiff  in  error,  for  $92.38.  Also  from  an 
order  of  court  overruling  the  motion  made  by  the  appel- 
lant to  vacate  the  judgment  and  to  appoint  a  guardian 
ad  litem  to  defend  said  case." 

The  correctness  of  such  statement  is  denied  by  appellee, 
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and  the  record  sustains  the  denial  in  so  far  as  a  motion  for 
the  appointment  of  a  guardian  ad  litem  for  appellant,  and 
the  overruling  of  the  same,  is  concerned.  We  find  nothing 
in  either  the  abstract  or  the  record  that  shows  such  a  motion 
or  any  action  by  the  court  with  reference  thereto.  Indeed, 
it  is  not  at  all  certain  wfyat  this  appeal  is  from. 

The  record  shows  that  from  an  overruling  of  "  defend- 
ant's motion  to  vacate  the  judgment  herein,"  an  appeal  was 
prayed  and  allowed,  but  the  only  appeal  bond  filed,  recites 
the  praying  and  obtaining  of  an  appeal  from  the  money 
judgment  of  $92.38,  and  not  from  any  other  judgment  or 
order. 

That  judgment  was  obtained  by  confession,  upon  a 
declaration,  note,  warrant  of  attorney  and  a  cognovit. 
The  cognovit  followed  the  power  contained  in  the  warrant 
of  attorney  and  expressly  released  all  errors  intervening  in 
entering  the  judgment,  and  the  effect  of  such  a  release  of 
errors  is  conclusive  against  the  appellant,  unless  for  lack  of 
jurisdiction  in  the  court  to  enter  the  judgment,  or  of  power 
under  the  warrant  to  confess  the  judgment.  Hall  v.  Ham- 
ilton, 74  111.  437;  Frear  v.  Commercial  National  Bank,  73 
111.  473;  Little  v.  Dyer,  35  111.  App.  85. 

It  is  not  claimed,  in  argument,  that  the  court  did  not 
have  jurisdiction  to  enter  the  judgment,  or  that  the  power, 
under  the  warrant  of  attorney,  to  confess  the  judgment,  did 
not  exist,  except  in  so  far  as  those  questions  are  involved  in 
the  claimed  fact  that  appellant  was  a  minor  at  the  time.  If 
the  appeal  is  only  from  the  money  judgment,  and  not  from 
the  order  overruling  the  motion  to  vacate  the  judgment, 
what  we  have  said  disposes  of  the  case. 

But,  inasmuch  as  both  sides  treat  the  appeal  as  from  the 
order  overruling  the  motion  to  vacate  the  judgment,  we 
will  pass  upon  that  aspect  of  the  case. 

A  motion  to  vacate  a  judgment  entered  by  confession,  is 
an  appeal  to  the  equitable  jurisdiction  exercised  by  courts 
of  law  over  judgments  by  confession,  and  where  such  equi- 
table jurisdiction  is  invoked,  a  judgment  by  confession  will 
not  be  set  aside  except  for  equitable  reasons  made  to  appear. 
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Packer  v.  Roberts,  140  111.  9;  Boston,  etc.,  v.  Fisher,  59  111. 
App.  400. 

Substantially  the  only  equity  of  appellant  which  is  made 
to  appear  against  the  judgment,  has  for  its  basis  the  com- 
mon law  rule  that  an  infant  is  not  liable  upon  his  contracts, 
except  for  necessaries. 

The  appellant  was  in  the  roofing  business  in  his  own 
name,  and  the  roofing  material  for  which  the  note  in  ques- 
tion was  given,  was  used  by  him  in  such  business.  Accord- 
ing to  his  own  affidavit,  the  note  was  for  "  a  small  balance 
remaining  unpaid  of  large  dealings,  running  through  several 
years,  with  plaintiff." 

Under  such  circumstances,  even  if  it  be  conceded  that 
appellant  was  under  age,  the  proof  of  which  is  not  conclu- 
sive, he  should  not  be  relieved,  in  equity,  from  his  debt, 
without  offering  to  do  equity  himself.  He  makes  no  offer 
to  pay  what  the  material  was  reasonably  worth,  but  only 
asks  the  application  in  his  behalf  of  the  rule  of  law  of  non- 
liability for  his  contracts.  We  think  the  Superior  Court 
properly  refused  to  vacate  the  judgment.  The  claimed 
interlineations  of  the  pronouns <fc  I  "and  "  me,"  and  the  word 
41  ten,"  in  the  warrant  of  attorney,  after  the  delivery  of  the 
note,  were  not  proven  with  sufficient  certainty,  even  if  in 
any  respect  material  to  overcome  the  presumption  against 
alteration  in  such  respects,  and  the  evidence  to  the  con- 
trary. 

The  judgment  of  the  Superior  Court  should  be  affirmed, 
and  it  is  so  ordered. 


I  87      655' 

Charles  W.  Munson  v.  Milo  1).  Fenno  and  Stephen  ™  ■  ™   8655' 

Titus. 

1.  Real  Estate  Broker— Right  of  Recovery  Under  the  Common 
Counts— License. — Proof  in  the  first  instance  that  the  plaintiffs  were 
licensed  real  estate  brokers  is  unnecessary  to  a  recovery  under  the  com- 
mon counts. 

2.  Courts— Judicial  Notice  of  Ordinances  Requiring  License.  —There 
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is  no  statute  requiring  a  license  by  real  estate  brokers,  and  courts  can 
only  take  notice  that  there  is  an  ordinance  requiring  such  license  by  a 
pleading  or  proof  of  such  fact 

8.  Presumptions— As  to  Licenses  in  the  Absence  of  Proof.— In  the 
absence  of  proof  to  the  contrary  a  license  to  act  will  always  be  pre- 
sumed. 

Assumpsit,  for  commissions.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Arthur  H.  Chetlain,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1899.  Affirmed.  Opinion  filed 
February  26,  1900. 

James  Hibben,  attorney  for  appellant. 
E.  G.  Lancaster,  attorney  for  appellees, 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Appellees,  who  were  partners  as  real  estate  brokers  in 
Chicago,  recovered  a  verdict  of  $1,100  for  commissions  upon 
a  sale  of  certain  real  estate  of  the  appellant,  on  which  judg- 
ment was  rendered,  from  which  this  appeal  is  taken.  The 
declaration  consists  of  a  special  count  for  commissions,  in 
which  it  is  alleged,  among  other  things,  that  at  the  time 
of  the  sale  the  plaintiffs  were  u  real  estate  brokers,  duly 
licensed  as  such  in  Cook  County,"  and  also  the  common 
counts.     The  only  plea  was  the  general  issue. 

It  is  claimed  on  behalf  of  appellant,  first,  that  appellees, 
in  order  to  recover,  should  have  proved  that  they  were  real 
estate  brokers,  duly  licensed  as  such  in  Cook  county;  second, 
that  the  general  issue  compelled  them  to  make  such  proof; 
third,  that  appellees  failed  to  prove  they  were  the  procur- 
ing cause  of  the  sale;  and  fourth,  that  there  is  a  lack  of 
necessary  parties. 

As  to  the  first  point,  it  is  sufficient  to  say  that  as  the 
common  counts  were  part  of  the  declaration,  and  the  evi- 
dence, in  our  opinion,  is  sufficient  to  sustain  a  judgment  on 
the  common  counts,  it  was  unnecessary  for  appellees  to 
prove  their  case  under  the  first  count.  Consolidated  Coal 
Co.  v.  Scheiber,  167  111.  539,  and  cases  cited;  Swift  v.  Kut- 
kowski,  182  111.  18-22. 
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As  to  the  second  point,  proof,  in  the  first  instance,  that 
appellees  were  licensed  real  estate  brokers,  was  unnecessary 
to  a  recovery  under  the  common  counts.  There  is  no 
statute  requiring  a  license  by  real  estate  brokers  in  the 
county,  and  we  can  only  take  notice  that  there  is  an  ordi- 
nance of  the  city  of  Chicago  requiring  such  license  by  a 
pleading  or  proof  of  such  fact.  There  was  no  pleading  on 
behalf  of  defendant  nor  proof  in  that  respect,  and  we  there- 
fore are  of  opinion  this  claim  is  not  tenable.  Eckert  v. 
Collot,46  111.  App.362;  Ry.  Co.  v.  Klauber  9  Id.  613-9;  R. 
R.  Co.  v.  Godfrey,  71  111.  500;  and  Schendorf  v.  Gorman, 
No.  8449  of  this  court,  not  reported,  in  which  last  case  it 
was  held  a  license  will  be  presumed  in  the  absence  of  proof 
to  the  contrary. 

As  to  the  third  claim,  that  appellees  were  not  shown  to 
be  the  procuring  cause  of  the  transaction  which  resulted  in 
the  sale  of  the  property,  the  evidence  shows,  in  substance, 
as  follows  :  Appellant  employed  the  appellees  to  make  a 
sale  of  the  property  in  question,  and  agreed  that  he  would 
pay  them  the  regular  commission  (which  is  agreed  was 
three  and  one-half  percent  upon  the  selling  price)  upon  any 
deal  which  he  might  accept;  one  Martineau,  who  was  an 
employe  of  appellees,  presented  the  property  in  question 
for  sale  to  a  Mr.  Monk,  and  gave  to  him  a  price  of  $45,000; 
Monk  wrote  out  a  memorandum  of  a  proposition  for  the 
purchase  from  Munson,  which  Martineau  took  to  Munson, 
but  Munson  said  he  would  not  accept  it.  Martineau  reported 
this  fact  to  Monk,  when  Monk  asked  who  was  Munson's 
attorney,  whereupon  Martineau  told  him  that  Mr.  Hibben 
was  his  attorney,  to  which  Monk  replied  that  Mr.  Hibben 
was  Ms  attorney.  Monk  then  saw  Hibben,  and  after 
negotiations  between  Monk,  Hibben  and  Munson,  which 
extended  over  a  period  from  July  to  December,  a  sale  was 
perfected,  by  which  Monk  became  the  purchaser  of  the 
property  at  the  price  of  $44,000. 

There  is  some  conflicting  evidence,  tending  to  show  that 
appellees  were  not  the  procuring  cause  of  the  sale  of  the 
property  to  Monk,  but  when  it  is  all  considered,  we  can  not 
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say  that  the  verdict  of  the  jury  to  the  contrary  is  not  sus- 
tained by  the  evidence,  and  are  of  opinion  it  should  not  be 
disturbed  for  that  reason.  Incidentally,  it  is  claimed  under 
this  point  that  there  was  error  in  the  court's  rulings  on 
evidence  and  instructions.  We  have  examined  these  matters 
and  think  there  is  no  reversible  error  in  the  respects  claimed. 

As  to  the  fourth  point,  we  think  the  evidence  fairly  shows 
that  Martineau  was  the  employe  of  appellees,  and  not  a 
partner  with  them.  The  fact  relied  on  as  showing  that  he 
was  a  partner,  viz.,  that  by  his  arrangement  with  appellees 
he  was  to  receive  five-elevenths  of  the  commissions,  is 
entirely  consistent  with  his  being  an  employe  and  not  a 
partner. 

The  judgment  will  therefore  be  affirmed. 


Chicago  Pressed  Steel  Co.,  James  W.  Wilson  and  George 
W.  Boyce  v.  Jane  Clark* 

1.  EstoppeI/—  To  Plead  Non  Est  Factum  by  Recitals  in  a  Bond.— 
Where  a  bond  is  given  to  secure  the  payment  of  the  rent  reserved  in  a 
lease  and  the  performance  of  its  covenants  on  the  part  of  the  lessee, 
and  which  lease  is  set  out  as  a  part  of  the  condition  of  the  bond,  the 
obligors  are  estopped  by  their  recitals  in  the  bond  to  deny  the  execution 
of  the  lease,  by  a  plea  of  non  est  factum. 

2.  Deeds— Delivery,  When  Absolute.  —If  a  deed  is  delivered  to  a  party 
or  his  agent,  and  not  to  a  stranger,  it  is  an  absolute  delivery,  and  parol 
evidence  of  conditions  qualifying  such  delivery  is  inadmissible. 

3.  Evidence — Extrinsic  Proof  Competent  to  Identify  the  Subject* 
Matter  of  a  Contract.— Extrinsic  proof  is  always  competent  to  identify 
the  subject-matter  of  a  contract. 

Debt,  on  bond.  Error  to  the  Superior  Court  of  Cook  County ;  the  Hon. 
Axel  Chytraus,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1899.    Affirmed.    Opinion  filed  February  26, 1900. 

George  A.  Gary>  attorney  for  plaintiffs  in  error;  Fayette 
J.  Partridge,  of  counsel. 

Hutchinson  &  Fatrchild,  attorneys  for  defendant  in  error; 
John  W.  Beckwith,  of  counsel. 
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Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  is  error  to  reverse  a  judgment  recovered  by  defend- 
ant in  error  against  plaintiffs  in  error  in  an  action  of  debt 
on  a  bond.  The  bond  is  dated  August  2, 1897,  and  is  signed 
and  sealed  in  the  names  of  plaintiffs  in  error.  The  condi- 
tion of  the  bond  is  as  follows : 

"The  condition  of  this  obligation  is  such,  that  if  the 
said  The  Chicago  Pressed  Steel  Company,  lessee,  in  a  cer- 
tain written  lease  made  by  the  said  Jane  Clark,  and  bear- 
ing even  date  herewith,  demising  a  certain  rolling  mill  in 
the  County  of  Muscatine,  State  of  Iowa,  shall  well  and 
truly  pay,  or  cause  to  be  paid,  as  the  same  shall  become 
due,  the  rents  reserved  in  said  lease,  and  shall  faithfully 
keep  and  perform  all  of  the  covenants  in  said  lease  con- 
tained on  the  part  of  the  lessee  to  be  kept  and  performed, 
then  this  obligation  shall  be  void,  otherwise  to  be  and 
remain  in  full  force  and  virtue." 

The  declaration  avers  the  execution  of  the  bond  by  plaint- 
iffs in  error,  sets  forth  the  condition  thereof,  and  alleges 
that  by  the  written  lease  in  the  condition  of  the  bond  men- 
tioned, the  plaintiff  demised  to  the  Chicago  Pressed  Steel 
Company  "lots  nine  (9),  ten  (10),  in  block  sixty-one  (61), 
all  of  block  sixty-two  (62)  and  all  of  block  sixty-three  (63) 
in  Park  Place  addition  to  the  city  of  Muscatine,"  as  shown 
by  the  official  plat  in  office  of  county  recorder  of  Muscatine 
County,  "  together  with  all  her  right,  title  or  claim  in  and 
to  any  of  the  grounds  situate  between  blocks  sixty-one  (61) 
and  sixty-two  (62),  and  all  the  buildings,  improvements, 
mills  and  machinery,  whether  fixed  or  movable,  now  situate 
in,  upon  or  about  said  premises,  and  all  tackle,  tools,  im- 
plements, and  things  upon  said  premises  properly  used  in 
the  rolling  mill  business  and  belonging  to  the  said  party 
of  the  first  part,  and  all  switches,  tracks  and  railways  and 
railway  facilities  owned  by  the  said  Jane  Clark,  connecting 
said  mill  with  neighboring  railways;  to  have  and  to  hold 
the  said  described  premises  from  the  day  of  the  date  hereof 
to  the  first  day  of  August,  A.  D.  1898,  yielding  and  paying 
thereout  the  rent  for  said  term  of  three  thousand  (3,000) 
dollars  to  be  paid  quarterly  in  advance,"  $750  on  day  of 
date  thereof,  and  $750  November  1, 1897,  February  1, 1898, 
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and  May  1,  1898.  That  Chicago  Pressed  Steel  Company 
did  thereby  covenant  with  Jane  Clark  that  it  would  pay 
said  rent  as  provided,"  etc. 

The  declaration  avers  default  in  the  payment  of  all  rent, 
etc. 

Plaintiffs  in  error  pleaded  three  pleas :  1.  Non  est  factum 
verified  as  to  the  bond.  2.  Non  est  factum  verified  as  to  the 
lease. '  3.  A  special  plea.  The  court  sustained  demurrers 
to  the  second  and  third  pleas,  and  the  cause  was  tried  by  the 
court,  without  a  jury,  by  agreement  of  the  parties,  the  only 
issue  being  that  made  by  the  first  plea,  the  plea  of  non  est 
factum  as  to  the  bond. 

The  court  found  for  defendant  in  error,  assessed  her  dam- 
ages at  the  sum  of  $3,000,  the  amount  of  rent  due  by  the 
terms  of  the  lease,  and  rendered  judgment  for  that  sum. 

It  is  contended  by  counsel  for  plaintiffs  in  error  that  the 
court  erred  in  sustaining  the  demurrers  to  the  second  and 
third  pleas.  Counsel,  in  their  argument,  say  that  the 
plaintiff  below  counted  on  the  lease.  The  declaration  was 
on  the  bond,  not  on  the  lease,  but  it  was  necessary  to  aver  a 
breach  of  the  condition  of  the  bond;  and  for  this  purpose, 
and  this  only,  the  allegations  that  there  was  a  demise  re- 
serving rent,  and  that  the  rent  reserved  had  not  been  paid, 
were  made. 

The  second  plea,  non  est  factum,  as  to  the  lease,  is  bad, 
and  the  demurrer  to  it  was  properly  sustained.  It  is  recited 
in  the  condition  of  the  bond  that  the  Chicago  Pressed  Steel 
Company  is  lessee  in  a  certain  written  lease  made  by  Jane 
Clark,  of  even  date  with  the  bond,  and  the  obligation  of  the 
plaintiffs  in  error  is  stated  to  be  to  pay  the  rents  reserved 
by  the  lease.  The  recital  that  there  was  a  wjritten  lease  in 
which  the  Chicago  Pressed  Steel  Company  is  lessee,  is  of  a 
vital  fact  on  which  depends  the  liability  of  the  obligors,  and 
plaintiffs  in  error  are  estopped  to  deny  the  truth  of  the  re- 
cital by  plea  or  otherwise.  Otto  et  al.  v.  Jackson,  35  111. 
349;  Arnott  et  al.  v.  Friel,  50  lb.  175;  George  v.  Beachoff 
et  al.,  68  lb.  236;  Herrick  et  al.  v.  Swartwont,  72  lb.  341; 
Mix  et  al.  v.  The  People,  86  lb.  329;  1  Jones  on  Evidence, 
Sec.  283;  20  Am.  &  Eng.  Ency.  of  Law,  1  Ed.  p.  458. 
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The  substance  of  the  third  plea  is  thus  stated  in  the  ab- 
stract of  the  pleadings : 

"  That  said  supposed  bond  and  supposed  lease  in  declara- 
tion mentioned  were  signed  on  the  same  occasion  and  in  the 
same  transaction  so  far  as  they  were  signed  by  defendants; 
that  before  the  signing  thereof  certain  negotiations  for  the 
leasing  of  the  premises  and  property  mentioned  in  said  dec- 
laration, by  said  plaintiff  to  said  Steel  Company,  were  had 
between  said  company  of  the  one  part,  and  one  J.  M.  Gob- 
ble, of  Muscatine;  that  Gobble  was  agent  and  representative 
of  plaintiff;  that  no  negotiations  for  the  leasing  of  said 
premises  and  property  to  said  company  were  had  on  its  part 
with  plaintiff  personally;  but  all  said  negotiations  were  had 
with  Gobble,  as  agent;  that  at  the  time  of  the  signing  by 
defendants,  of  the  pretended  bond,  and  the  signing  by  the 
Steel  Company  of  the  pretended  lease,  the  Steel  Company, 
through  its  officers  and  agents,  stated  to  and  informed 
Gobble,  then  acting  as  plaintiff's  agent,  that  the  Steel  Com- 
pany was  not  then  and  there  prepared  to  enter  into  lease 
and  accept  same  from  plaintiff,  and  would  not  then  enter 
into  and  accept  same;  that  thereupon,  at  the  special  instance 
and  request  of  Gobble,  it  was  expressly  agreed  bjT  and  be- 
tween Gobble,  as  agent,  of  the  one  part,  and  the  Steel  Com- 
pany, through  its  officers  and  agents,  and  also  the  other 
defendants,  of  the  other  part,  that  said  defendants  in  said 
cause  should  sign  the  pretended  bond  and  the  Steel  Com- 
pany should  sign  on  its  part  the  pretended  lease,  and  that 
Gobble  should  keep  and  hold  said  pretended  lease  and  bond 
in  his  possession  until  the  Steel  Company  should  decide 
upon  its  part,  to  enter  into  and  take  said  lease  from  plaintiff, 
and  that  Gobble  should  keep  and  hold  said  bond  and  lease 
subject  to  such  decision  -of  the  company;  that  thereupon 
defendants  then  and  there  signed  said  bond  and  said  Steel 
Company,  through  its  officers,  signed  said  pretended  lease 
upon  its  part  in  duplicate,  and  Gobble  received  into  his  pos- 
session and  custody  said  supposed  bond  and  retained  both 
copies  of  said  supposed  lease  in  his  possession  and  custody, 
and  continued  to  keep  and  retain  the  same,  so  far  as  defend- 
ants were  concerned,  upon  the  express  agreement  aforesaid; 
that  the  Steel  Company  has  never  accepted  nor  agreed  to 
accept  and  enter  into  and  execute  said  supposed  lease,  and 
has  never  at  any  time  entered  into  and  executed  said  lease 
nor  any  lease  from  or  with  said  plaintiff." 

The  demurrer  was  properly  sustained  to  this  plea. 
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First :  The  condition  of  the  bond  recites  that  Jane  Clark, 
defendant  in  error,  demised  to  the  Chicago  Pressed  Steel 
Company,  a  certain  rolling  mill  in  the  county  of  Musca- 
tine, Iowa.  This  clearly  imports  a  present  demise,  and  not 
one  to  take  effect  upon  a  future  contingency.  The  plea 
purports  to  contradict  this  recital  by  denying  the  demise, 
which  it  is  estopped  to  do. 

Second :  The  plea  is,  in  substance,  that  the  bond  and 
the  lease  were  placed  in  escrow  in  the  hands  of  one  who 
was  the  agent  of  the  plaintiff  for  the  purpose  of  leasing  the 
premises. 

The  delivery  of  the  bond  to  the  agent  of  the  obligee, 
could  not  be  a  delivery  in  escrow. 

In  Cocks  v.  Barker  et  al.,  49  N.  Y.  107,  cited  with  approval 
in  Ryan  v.  Cooke,  172  111.  302,  the  court  say: 

"  Neither  could  the  delivery  of  the  bond  be  shown  by 
parol  as  in  escrow,  or  conditional.  It  was  delivered  to  the 
agent  of  the  plaintiff,  which  was  of  the  same  effect  as  if 
delivered  to  the  plaintiff  in  person.  If  a  deed  is  delivered 
to  the  party  or  his  agent,  and  not  to  a  stranger,  it  is  abso- 
lute, and  parol  evidence  of  condition  qualifying  the  delivery 
is  inadmissible." 

In  Ryan  v.  Cooke,  supra,  the  court  (p.  311)  say: 

• "  The  rule  is  well  settled  that  if  a  deed  is  delivered  to  a 
party  or  his  agent,  and  not  to  a  stranger,  it  is  absolute,  and 
parol  evidence  of  conditions  qualifying  the  delivery  is  inad- 
missible," citing  Cocks  v.  Barker,  supra. 

See  also  McCann  v.  Atherton,.10t>  111.  31;  Stevenson  v. 
Crapnell,  114  111.  19. 

Third :  The  plea  questions  the  delivery  of  the  bond. 
Delivery  is  an  element  in  the  execution  of  the  bond. 
Therefore,  the  facts  alleged  in  the  plea,  if  they  constitute  a 
valid  defense,  were  provable  under  the  plea  of  non  est 
factum  as  to  the  bond.     1  Chitty's  PI.,  9th  Am.  Ed.,  483. 

On  the  hypothesis,  to  which  we  do  not  assent,  that  the 
demurrer  to  the  plea  was  erroneously  sustained,  plaintiffs 
in  error  were  not  prejudiced,  because  the  court  permitted 
them  to  introduce  evidence  tending  to  prove  the  facts 
alleged  in  the  third  plea,  which  evidence  was  contradicted 
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by  evidence  introduced  by  defendant  in  error;  and  we  are 
of  opinion  that  the  evidence  was  such  as  to  warrant  the 
court  in  finding  that  there  was,  in  fact,  a  delivery  to  defend- 
ant in  error  of  both  the  bond  and  the  lease. 

It  is  contended  that  the  court  erred  in  admitting  the 
lease  in  evidence,  because,  as  counsel  argue,  it  is  not  the 
lease  referred  to  or  described  in  the  condition  of  the  bond. 
The  date  of  the  bond  is  August  2,  1897,  and  the  lease 
referred  to  in  its  condition  is  "a  certain  written  lease  made 
by  the  said  Jane  Clark,  .and  bearing  even  date  herewith, 
demising  a  certain  rolling  mill  in  the  county  of  Muscatine, 
in  the  State  of  Iowa,"  in  which  lease  the  Chicago  Pressed 
Steel  Company  is  lessee.  The  lease  introduced  in  evidence 
is  dated  August  2,  1S97,  is  made,  signed  and  sfealed,  by 
Jane  Clark  as  lessor,  runs  to  the  Chicago  Pressed  Steel 
Company  as  lessee,  and  is  signed  in  the  name  of  that  com- 
pany by  James  W.  Wilson,  president.  The  name  of  A.  M. 
Weeden,  secretary,  is  also  signed  to  the  lease,  and  the  cor- 
porate seal  of  the  company  is  affixed  to  it.  The  lease 
demises  certain  lots  by  description  in  Muscatine  county,  in 
the  State  of  Iowa,  "and  all  buildings,  improvements,  mills 
and  machinery"  on  the  described  premises,  u  and  all  tackle, 
tools,  implements  and  things  upon  said  premises  properly 
used  in  the  rolling  mill  business,"  etc.,  "  and  all  switches, 
tracks  and  railways  and  railway  facilities  owned  by  the 
said  Jane  Clark,  connecting  said  mill  with  neighboring  rail- 
ways." We  think  it  sufficiently  appears,  from  comparison 
of  the  condition  of  the  bond  with  the  lease,  that  the  lease 
is  the  one  referred  to  in  the  condition  of  the  bond.  There 
is  no  evidence  that  any  other  lease  was  executed  by  Jane 
Clark  to  the  Chicago  Pressed  Steel  Company  August  2, 
1897,  or  any  other  time.  As  matter  of  law  it  certainly  can 
not  be  presumed  that  there  was  any  other  lease,  and  if  there 
was,  it  was  incumbent  on  plaintiffs  in  error  to  prove  it. 
Beckwith  v.  Talbot,  95  U.  S.  289,  292. 

Counsel  for  plaintiffs  in  error  object  to  the  admission 
by  the  court  of  parol  evidence  tending  to  prove  that  the 
lease  put  in  evidence  was  the  lease  intended  or  referred  to 
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by  the  condition  of  the  bond.  While*  we  are  of  opinion 
that  such  evidence  was  unnecessary,  we  are  also  of  opinion 
that  it  was  not  error  to  admit  it.  As  said  by  the  court  in 
Bulkley  v.  Devine,  127  111.406,  "Extrinsic  proof  is  always 
competent  to  identify  the  subject-matter  of  a  contract,  if 
necessary,  and  to  admit  it  in  no  way  violates  the  rule  that 
parol  testimony  is  never  admissible  to  contradict  or  vary  the 
terras  of  a  written  contract,"  citing  numerous  authorities. 

See  also  Forst  v.  Leonard,  112  Ala.  296,  303;  1  Greenleaf 
on  Ev.,  13th  Ed.,  Sec.  286;  2  Jones  on  Ev.,  Sec.  455;  Brown 
on  Stat,  of  Frauds,  Sec.  375a. 

But  if  it  should  be  conceded  that  the  evidence  is  incom- 
petent, the  trial  being  by  the  court,  without  a  jury,  it  must 
be  presumed  that  the  court  ignored  it.  Merchants  Desp. 
Trans.  Co.  v.  Joesting,  89  111.  152;  Dorsey  v.  Williams,  48 
111.  App.  386;  Hobart  v.  Hobart,  53  lb.  133. 

We  find  no  reversible  error  in  the  refusal  of  propositions 
submitted  by  counsel  of  plaintiffs  in  error  to  be  held  as  law 
in  the  case. 

The  judgment  will  be  affirmed. 


Francis  Hutchison  v.  Louis  H.  Sullivan. 

1.  Practice — Propositions  of  Law. — Under  the  statute  providing 
that  parties  may  submit  to  the  court  written  propositions  to  be  held  as 
law  in  the  decision  of  the  case,  either  party  may  submit  propositions 
embodying  his  theory  of  the  case  as  exemplified  by  the  evidence. 

Assumpsit,  for  services  of  an  architect.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Axel  Chytraus,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1890.  Reversed 
and  remanded.  Mr.  Justice  Shepard  dissenting.  Opinion  filed  Feb- 
ruary 27,  1900. 

James  F.  Hutchison,  attorney  for  appellant. 
FelsenthaLjD'Anoona  &  Foreman,  attorneys  for  appellee. 
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Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  a  suit  upon  the  common  counts,  wherein  appellee 
seeks  to  recover  for  services  rendered  in  the  preparation  of 
preliminary  plans  and  sketches  for  a  proposed  "  Coliseum 
Building,"  which  it  was  then  hoped  might  be  erected  on 
what  is  described  as  the  "  Old  Base  Ball  Grounds,"  in  the 
city  of  Chicago. 

Appellee  testifies  that  the  purpose  of  the  plans  and 
sketches  was  to  enable  appellant  "  to  place  the  matter  intelli- 
gently before  the  people  that  he  wished  to  interest  finan- 
cially; "  that  the  price  agreed  upon  for  these  preliminary  or 
promotion  plans  was  $400,  and  that  he  stated  to  appellant 
"  that  my  interest  must  be  protected,  so  that  when  the  mat- 
ter passed  out  of  Mr.  Hutchison's  hands  I  should  be  sure 
that  I  would  be  the  architect  of  the  building  when  the 
building  was  erected; "  to  which  he  states  appellant  agreed. 
In  other  words,  appellee's  version  of  the  agreement  is  that 
he  was  to  prepare  the  preliminary  or  promotion  plans,  upon 
the  condition  that  if  the  scheme  succeeded  and  the  build- 
ing should  be  erected,  he  should  be  its  architect,  and  if  the 
scheme  did  not  succeed,  then  he  was  to  receive  $400  from 
appellant  for  the  preliminary  plans. 

Appellant  on  the  other  hand,  claims  that  the  contract 
contained  no  such  condition.  His  statement  is  to  the  effect 
that  after  preparing  the  promotion  sketches,  appellee 
refused  to  permit  them  to  be  used  for  the  purpose  for  which 
they  were  made,  viz.,  to  be  shown  to  prospective  investors 
as  a  means  of  promoting-  the  scheme,  thus  violating  the 
agreement;  that  the  agreement  was  that  appellee  should 
receive  $400  in  sixty  days  for  the  preliminary  plans  to  be 
used  for  promotion,  which  were  to  be  furnished  in  thirty 
days,  and  that  subsequently  appellee  endeavored  to  force 
him  into  signing  a  new  contract  in  writing,  wherein  he% 
should  agree  to  make  appellee  architect  of  the  building 
if  constructed.  This  proposed  contract  bearing  appellee's 
signature,  was  introduced  in  evidence,  together  with  the 
following  letter : 
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"May  4, 1898. 
Francis  Hutchison,  Esq., 

664  W.  Adams  St.,  City. 
Dear  Sir  :  I  learn  from  Mr.  O'Neill's  office  that  you 
have  not  yet  affixed  your  signature  to  our  contract  with 
reference  to  the  proposed  Coliseum.  Kindly  do  so  without 
further  delay,  as  I  snail  otherwise  not  be  in  a  position  to 
show  any  documents  to  your  people  on  Saturday,  as  I 
desire  to  have  my  own  relations  to  the  project  definitely 
established,  and  this  at  present  can  only  be  done  through 
your  signature  to  the  document. . 

Yours  truly, 

Louis  H.  Sullivan." 

The  cause  was  submitted  to  the  court  without  a  jury. 

The  statute  provides  that  either  party  may  submit  to  the 
court  written  propositions  to  be  held  as  law  in  the  decis- 
ion of  the  case.  (Sec.  42,  Practice  Act.)  In  accordance 
with  this  provision,  appellant's  counsel  submitted  the  fol- 
lowing : 

].  That  if  the  plaintiff  entered  into  a  contract  with  the 
defendant  to  furnish  promotion  plans  for  a  Coliseum  build- 
ing for  the  sum  of  $400  to  be  paid  in  sixty  days,  and  the 
plaintiff  afterward  notified  the  defendant  that  he  would  not 
allow  the  defendant  the  use  of  the  plans  for  the  purpose  for 
which  the  defendant  contracted  for  the  same,  that  is,  in 
the  promotion  of  the  building  of  the  Coliseum,  unless  the 
defendant  should  sign  a  contract  with  the  plaintiff  for  all 
the  work  of  an  architect  on  the  said  Coliseum,  which 
contract  contained  an  agreement  making  the  said  con- 
tract a  lien  on  the  defendant's  interest  in  the  land,  the 
plaintiff  can  not  recover  and  the  finding  should  be  for  the 
defendant. 

This  proposition  is  in  effect  that  if  the  court  finds  the  facts 
as  appellant  claims  they  are  shown  to  be  by  evidence  intro- 
duced in  his  behalf,  then,  under  the  law  applicable  to  such  a 
state  of  facts,  the  finding  must  be  in  his  favor.  The  con- 
tention between  the  parties  is  one  of  fact,  viz.,  what  was 
the  contract.  Appellant  claims  the  contract  was  that 
appellee  should  furnish  promotion  plans,  for  which  he  was 
to  be  paid  $400  in  sixty  days.     If  this  was  the  contract 
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and  appellee  afterward  refused  to  perform  his  part  of  it 
unless  appellant  would  sign  a  new  contract  with  additional 
provisions  forming  no  part  of  the  original  agreement,  then 
appellee  would  not  be  entitled  to  recover  and  the  court 
should  have  so  held  as  a  proposition  of  law.  If,  on  the  other 
hand,  the  contract  as  originally  made  contained  an  addi- 
tional provision  that  appellant  should  sign  a  written  con- 
tract like  the  one  in  evidence  as  a  condition  precedent  to 
being  furnished  with  the  promotion  plans,  and  he  refused 
so  to  do,  then,  under  the  law  applicable  to  such  facts,  appel- 
lee might  recover.  Appellant  was,  however,  entitled  to  have 
the  court  hold  as  law  a  proposition  stating  a  correct  rule 
applicable  to  his  theory  of  the  case  so  far  as  it  was  sus- 
tained by  evidence.  The  court  may  have  found  the  facts 
against  appellant,  but  having  refused  to  hold,  as  requested, 
a  correct  rule  of  law  applicable  to  one  state  of  the  facts 
which  there  is  evidence  to  support,  we  can  not  now  deter- 
mine whether  the  judgment  is  based  upon  a  finding  of  the 
facts  in  favor  of  appellee,  or  upon  an  erroneous  view  of 
the  law. 

We  think  it  was  error  to  refuse  to  hold  appellant's  first 
proposition  as  law,  and  the  judgment  of  the  Superior  Court 
must  be  reversed  and  remanded. 

Mr.  Justice  Shepakd,  dissenting. 

In  my  opinion  the  proposition  of  law  referred  to  was 
properly  refused  to  be  held.  It  contains  only  a  partial 
hypothesis  based  upon  appellant's  theory  of  the  case,  and 
has  no  reference  to  appellee's  theory,  which,  as  disclosed  by 
the  evidence,  admitting  all  that  appellant's  evidence  shows 
the  contract  to  have  been,  is  that  the  contract  included  the 
further  element  that  appellee  should  be  employed  as  archi- 
tect of  the  building  if  the  same  should  be  proceeded  with. 
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Louise  Graves  v.  Helen  Ahlgren. 

1.  Exemptions—  Wages  of  Laborers  and  Servants.— Where  a  judg- 
ment is  for  the  wages  of  a  laborer  or  servant,  no  personal  property  is 
exempt  from  the  levy  under  execution,  provided  the  court  finds  that 
the  demand  sued  for  is  for  such  wages,  and  the  finding  is  so  expressed 
in  the  record  of  the  judgment  and  indorsed  on  the  execution. 

2.  Waiver— Taking  a  Note  in  Liquidation.— The  taking  of  a  note  by 
a  laborer  or  servant  for  wages  due  him  serves  merely  to  liquidate  the 
demand  and  not  to  waive  the  lien  given  by  the  statute. 

8.  Liens— Assignment  of  the  Note.— The  note,  when  taken,  is  only 
evidence  of  the  debt,  and  can  not  be  held  to  affect  the  lien;  but  the  lien 
creditor  must  be  in  control  of  the  note  in  order  to  have  judgment,  and  is 
bound  to  produce  it,  or  account  for  its  non-production. 

Assumpsit,  for  wages.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Murray  F.  Tulet,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1899.  Affirmed.  Opinion 
filed  February  27,  1900. 

C.  A.  Surink,  attorney  for  appellant, 

Ewing,  Winchester  &  Craig,  attorneys  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  was  a  suit  by  appellee,  originally  before  a  justice  of 
the  peace,  to  recover  wages  as  a  servant,  and  judgment  was 
there  rendered  in  her  favor.  This  was  affirmed  upon  appeal 
by  the  Circuit  Court.  The  statute  provides  that  "  when 
the  debt  or  judgment  is  for  the  wages  of  any  laborer  or  serv- 
ant," no  personal  property  shall  be  exempt  from  the  levy 
under  the  execution,  provided  thecourt  shall  find  the  demand 
sued  for  is  for  such  wages,  and  the  finding  is  so  expressed 
in  the  record  of  the  judgment  and  indorsed  on  the  execu- 
tion.    R.  S.,  Chap.  52,  Sec.  16. 

When  appellee  left  the  service  of  appellant,  there  was  a 
balance  of  $150  due  the  former  for  wages  as  a  domestic 
servant.  For  this  sum  she  took  appellant's  note.  The  note, 
bearing  indorsements  of  certain  payments,  was  introduced 
in  evidence.     Appellant's  counsel  objected  that  inasmuch  as 
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the  suit  was  not  originally  brought  upon  the  note,  but  for 
the  recovery  of  wages,  the  note  created  a  new  and  different 
cause  of  action.  It  is  of  course  immaterial,  the  cause  being 
tried  de  novo  in  the  Circuit  Court,  what  the  evidence  was 
before  the  justice.  But  it  is  urged  that  the  judgment  can 
not  now  be  successfully  pleaded  in  bar  to  an  action  on  the 
note;  and  that  it  was  error,  the  note  having  been  introduced, 
to  render  judgment  for  wages  as  a  servant,  thus  exposing 
appellant's  personal  property  to  .levy,  without  regard  to 
exemptions. 

There  is  no  proof  that  the  note  was  taken  in  payment  of 
the  debt  for  wages.  Appellee  testifies  that  she  took  the 
note  to  evidence  the  debt;  and  appellant  states  that  she  did 
not  have  the  money  to  pay  appellee  when  the  latter  was 
ready  to  go,  and  herself  suggested  giving  the  note.  A 
note  so  given  merely  serves  to  liquidate  the  demand,  not  to 
waive  the  lien.  Paddock  v.  Stout,  121  111.  571  (579),  and 
cases  there  cited.  The  note,  when  taken,  was  only  evidence 
of  the  debt,  and  can  not  be  held  to  affect  a  lien.  Brady  v. 
Anderson,  24  III.  Ill  (113).  But  the  lien  creditor  must  be 
in  control  of  the  note  in  order  to  have  judgment.  Bayard 
v.  McGrawet  al.,  1  111.  App.  134  (141),  and  is  bound  to  pro- 
duce it,  or  account  for  its  non-production.  Kankakee  Coal 
Co.  v.  Manufacturing  Co.,  128  111.  627  (630). 

It  expressly  appears  in  the  case  at  bar  that  the  note  in 
question  was  taken  as  evidence  of  the  debt.  It  is  conceded 
the  debt  was  for  wages  earned  as  a  servant.  The  debt  has 
not  been  paid.  The  note,  by  its  terms  overdue,  was  in  the 
possession  of  and  owned  by  appellee,  and  was  introduced 
by  her  in  evidence.  The  debt  having  been  reduced  to  judg- 
ment, the  note  is  merged  therein,  and  action  upon  it  barred. 
The  debt  being  for  wages,  judgment  therefor  was  properly 
rendered.    The  judgment  of  the  Circuit  Court  is  affirmed. 
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£.  H.  Neiman  y.  Morris  Wheeler  and  Mary  Wheeler. 

1.  Tender— In  Foreclosure  Suits.— A  tender  in  a  foreclosure  pro- 
ceeding which  does  not  include  solicitor's  fees  nor  costs  is  insufficient. 

2.  Costs— In  Chancery  Suits.— The  award  of  the  costs  in  a  chancery 
proceeding  is  within  the  discretion  of  the  chancellor;  but  that  discre- 
tion must  be  fairly  exercised  and  may  be  reviewed. 

Foreclosure.— Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Farlin  Q.  Ball,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1899.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  February  26,  1900. 

Statement. — Appellant  filed  her  bill  of  complaint,  to 
foreclose  a  chattel  mortgage  given  by  appellees  upon  their 
household  goods.  The  answer  of  appellees  admitted  the 
mortgage,  default  in  payment  of  the  principal  note  thereby 
secured,  and  alleged  that  interest  notes  were  given  to 
secure  payment  of  usurious  interest. 

The  cause  was  referred  to  a  master  in  chancery.  The 
master  reported  that  there  was  due  upon  the  note  the  sum 
of  $45.75  after  allowing  credits;  that  a  solicitor's  fee,  pro- 
vided for  by  the  mortgage,  should  be  allowed  in  the  sum  of 
$30,  and  the  master's  fees  were  reported  as  $30.  The 
master  found  in  effect  that  there  was  no  usurious  interest 
contracted  for. 

The  court  sustained  exceptions  by  appellees  to  this  report. 
By  the  decree  the  court  finds  that  on  January  26,  1898, 
after  the  suit  had  been  commenced,  the  appellees  tendered 
to  appellant  the  sum  of  $43  in  full  satisfaction  and  dis- 
charge of  the  mortgage  indebtedness,  and  that  said  amount 
has  been  paid  to  the  clerk  of  the  court;  and  decrees  that 
this  sum  be  accepted  by  appellant  in  satisfaction  of  her 
mortgage  claim,  and  that  the  bill  of  complaint  be  dismissed 
at  costs  of  appellant.  From  that  decree  this  appeal  is 
prosecuted. 

Clark  &  Clark,  attorneys  for  appellant. 


First  District — October  Term,  1899.      671 

Neiman  v.  Wheeler. 
Robert  P.  Bates  and  F.  J.  Hogan,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

The  court  was  perhaps  warranted  upon  the  evidence  in 
finding  that  there  was  a  contract  for  usurious  interest,  and 
therefore  in  refusing  to  allow  the  full  claim  of  appellant 
under  her  mortgage.  But  there  is  no  theory  upon  which 
the  court  could  properly  deny  relief  in  the  allowing  of  the 
claim  for  principal  (less  credits),  and  costs  and  reasonable 
solicitor's  fees.  The  mortgage  provides  for  an  amount  of 
solicitor's  fees  which  we  agree  with  the  chancellor  in  view- 
ing as  exorbitant.  But  this  does  not  preclude  the  right  to 
a  reasonable  solicitor's  fee,  to  be  fixed  by  the  court.  "We 
regard  the  evidence  of  appellees  as  wholly  insufficient  to 
establish  the  contention  that  the  provision  for  solicitor's  fees 
was  inserted  in  the  mortgage  after  the  execution  of  it,  and 
we  are  of  opinion  that  the  finding  of  the  master  in  this 
respect  was  right.  The  tender  was  clearly  insufficient,  for 
it  did  not  include  solicitor's  fees  nor  costs.  The  award  of 
the  costs  in  a  chancery  proceeding  is  within  the  discretion 
of  the  chancellor;  but  that  discretion  must  be  fairly  exer- 
cised and  may  be  reviewed.  Linton  v.  Quimby,  57  111.  271; 
North  v.  Koodhouse,  52  111.  App.  17;  Hollingsworth  v. 
Koon,  117  111.  511. 

The  decree  orders  a  dismissal  of  the  bill  of  complaint  and 
at  the  same  time  awards  the  sum  of  $43  in  the  hands  of  the 
clerk  to  appellant.  The  bill  should  not  have  been  dismissed. 
The  complainant  was  entitled  to  some  measure  of  relief, 
and  was  in  effect  awarded  relief  by  the  decree  which  at  the 
same  time  ordered  the  bill  dismissed. 

The  decree  is  reversed  and  the  cause  remanded  with 
directions  to  enter  a  decree  for  the  amount  due  to  appellant, 
without  the  usurious  interest,  and  for  the  costs,  and  for  such 
an  amount  as  reasonable  solicitor's  fees  as  the  court  may 
determine  to  be  equitable.  For  the  latter  determination 
further  evidence  may  be  heard  if  deemed  necessary.  Re- 
versed and  remanded  with  directions. 
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Charles  H.  Lawrence  y.  William  M.  Rhodes. 

1.  Real  Estate  Broker—  When  Entitled  to  Commissions.— The 
broker  is  entitled  to  his  commissions  if  the  purchaser  presented  by  him 
and  the  vendor,  his  employer,  enter  into  a  valid,  binding  and  enforce- 
able contract.  If,  after  the  making  of  such  a  contract,  even  though 
executory  in  form,  the  purchaser  declines  to  complete  the  sale  and  the 
seller  refuses  to  compel  performance,  the  broker  is  not  to  be  deprived  of 
his  commissions.  He  has  done  all  that  he  can  do  when  he  produces  a 
party  who  is  able,  and  in  binding  form,  offers  to  purchase  upon  the  pro- 
posed terms. 

2.  Same—  What  an  Agreement  to  Procure  a  Purchaser  Implies. — An 
agreement  by  a  real  estate  broker  to  procure  a  purchaser  not  only 
implies  that  the  purchaser  shall  be  one  able  to  comply,  but  that  the 
seller  and  the  purchaser  must  be  bound  to  each  other  in  a  valid  contract. 

8.  Same—  When  His  Commission  is  Earned.— Where  the  agreement 
of  the  real  estate  broker  is  to  make  a  sale,  his  commission  is  earned 
when  a  contract  is  entered  into,  which  is  mutually  obligatory  upon  the 
vendor  and  vendee,  even  though  the  vendee  afterward  refuses  to  exe- 
cute his  part  of  the  contract  of  sale  or  purchase. 

Assumpsit,  for  commissions.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Abner  Smith,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1809.  Affirmed.  Opinion  filed 
February  27,  1900. 

Marston,  Augur  &  Tuttle,  attorneys  for  appellant. 
Bulkley,  Gray  &  Moore,  attorneys  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

This  was  a  suit  by  appellee,  a  real  estate  broker,  against 
appellant,  to  recover  commissions  earned,  as  claimed,  under 
the  following  written  contract : 

"  Chicago,  May  31st,  1890. 
Wm.  M.  Rhodes,  Esq.  : 

Dear  Sie:  I  hereby  agree  that  if  vou  effect  sale  of  the 
S.  W.  i  Sec.  25,  T.  39  &.,  K.  12  east  of  3d  P.  M.,  except  W. 
100  acres  (subject  to  C,  B.  &  Q.  right  of  way,)  at  $750  per 
acre,  or  better,  to  pay  vou  2£  per  cent  on  $750  per  acre,  and 
one-half  of  all  above  that  amount,  on  closing  the  sale. 

Charles  H.  Lawrence." 
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From  a  judgment  for,  $1,500,  recovered  in  favor  of  appel- 
lee, this  appeal  is  prosecuted.  Except  as  to  the  conversa- 
tion between  the  parties  which  preceded  the  making  of  the 
agreement,  the  facts  are  undisputed. 

Evidence  of  such  conversation  was  offered  and  admitted, 
seemingly,  for  the  purpose  of  showing  that  before  the  writ- 
ing was  made,  it  was  understood  by  the  parties  that  Law- 
rence should  not  be  liable  for  commissions  unless  the  buyer 
that  might  be  procured  by  Rhodes  should  actually  take 
the  property  and  pay  the  price.  No  objection  was  inter- 
posed to  such  evidence,  and  no  point  is  made  in  the  briefs 
against  it.  It  consisted  wholly  in  the  testimony  of  Law- 
rence that  such  was  the  conversation  and  understanding 
between  the  parties,  and  of  Rhodes  in  flat  contradiction. 

The  necessary  intendment  of  the  verdict  is  that  no  such 
conversation  was  had,  and  with  the  sanction  given  to  the 
verdict  by  the  trial  judge  we  can  not  say  that  the  truth 
is  otherwise. 

Armed  with  the  contract  above  set  forth,  the  appellee 
produced  Mr.  S.  E.  Gross  as  a  purchaser  of  the  property, 
and  a  written  contract  (under  seal)  of  purchase  and  sale  of 
the  land  was  entered  into  between  Lawrence  as  vendor,  and 
Gross  as  vendee,  dated  June  11,  1890. 

The  material  parts  of  said  contract  are  as  follows : 

"  Said  first  party  (Lawrence)  hereby  agrees  to  sell  and 
convey  to  the  second  party  (Gross)  by  a  good  and  sufficient 
warranty  deed,  with  release  of  dower  and  homestead  rights, 
subject, "however,  to  the  matters  hereinafter  stated,  and 
said  second  party  hereby  agrees  to  purchase  and  pay  for 
the  premises  hereinafter  described  upon  the  terms  and  con- 
ditions hereinafter  named  (describing  the  premises),  and 
the  price  to  be  paid  therefor  is  eight  hundred  dollars  ($800) 
per  acre;  fifteen  hundred  dollars  ($1,500)  whereof  is  paid 
upon  the  signing  of  this  agreement,  and  receipt  of  the  same 
hereby  acknowledged.  Ten  thousand  and  five  hundred 
dollars  ($10,500)  more  is  to  be  paid  upon  the  delivery  of  the 
deed  of  conveyance,  and  the  balance  in  three  equal  annual 
installments,  maturing  one  (1),  two  (2),  and  three  (3)  years 
from  the  date  hereof,  with  interest  at  six  per  cent  per  annum 
payable  semi  annually;  said  deferred  payments  to  be  evi- 
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denced  by  notes  of  the  purchaser  secured  by  deed  of  trust 
upon  said  premises,  which  said  trust  deed  and  notes  shall 
be  in  form  satisfactory  to  first  party,  the  notes  being 
divided  into  such  sums  as"  he  shall  request,  all  bearing  even 
date  herewith.  Said  notes  shall  be  payable  on  or  before 
maturity  at  maker's  option. 

Said  premises  are  to  be  conveyed  subject  to  any  ease- 
ments in  the  way  of  streets  bordering  and  traversing  the 
same,  and  the  right  of  way  of  the  Chicago,  Burlington  and 
Quincy  Railroad  Company,  and  also  subject  to  taxes  for  the 
year  1890,  and  any  special  assessments  for  improvements 
not  already  made. 

Said  party  of  the  first  part  is  to  furnish  said  party  of  the 
second  part  an  abstract  of  title  to  said  premises,  or  copy 
thereof,  current  in  Chicago,  brought  down  to  date  hereof, 
which  shall  show  a  good  and  valid  merchantable  title  in  the 
party  of  the  first  part.  *  *  *  In  case  said  second  party 
shall  not,  upon  tender  of  proper  deeds  of  conveyance  to  him 
and  of  the  abstract  above  described,  make  the  payment  of 
the  balance  of  the  cash  payment,  to  wit,  ten  thousand  five 
hundred  dollars  ($10,500),  and  duly  execute,  acknowledge 
and  deliver  to  first  party  the  notesand  trust  deed  for  the 
deferred  portions  of  the  purchase  price  hereof  as  herein 
provided,  then  and  in  that  case  this  agreement  shall  be  null 
and  void,  and  the  earnest  money  paid  hereon  may  be  re- 
tained by  the  first  party  as  payment  in  full  of  all  damages 
for  non-performance  hereof  by  said  second  party.     *    *    * 

The  terms  and  provisions  of  this  agreement  shall  extend 
to  and  be  binding  upon  the  heirs,  legal  representatives  and 
assigns  of  both  parties  hereto. 

In  witness  whereof,  said  parties  of  the  first  and  second 
part  have  hereunto  set  their  hands  and  seals  the  day  and 
year  first  above  written. 

Charles  H.  Lawrence.    (Seal) 
Samuel  E.  Gross.  (Seal)" 

It  may  here  be  noted  that  the  following  indorsements 
were  subsequently  made  upon  the  contract,  viz: 

"November  14,1890. 
Eeceived  of  Mr.  Charles  H.  Lawrence  the  sum  of  $1,500 
hereinabove  mentioned  as  the  deposit  made  on  account  of 
said  contract,  and  release  the  said  Lawrence  from  all  liabil- 
ity under  said  contract,  which  is  herebv  mutually  canceled. 

S."  E.  Gross,     (Seal) 
"  By  Magruder." 
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"  November  14, 1890. 
I  hereby  release  Samuel  E.  Gross  from  all  liability  under 
the  above  contract. 

Charles  H.  Lawrence.     (Seal)  " 

Such  indorsements  were  made  without  the  knowledge  or 
consent  of  Rhodes.  His  services  and  participation  in  the 
matter  ceased  when  the  contract  between  Lawrence  and 
Gross  was  executed,  except  in  the  procuring  of  an  abstract 
of  title  to  the  premises,  which  he  finally  received  from 
Lawrence  on  July  29th  and  delivered  to  Gross  for  examina- 
tion. 

The  mutual  releases  of  Lawrence  and  Gross  from  liability 
under  the  contract,  and  the  payment  back  to  Gross  by 
Lawrence  of  the  fifteen  hundred  dollars  paid  by  Gross  on 
account  of  the  contract  price,  resulted,  not  because  of  any 
inability  of  Gross  to  fully  perform  the  contract,  nor  because 
Lawrence  did  not  have  "  a  good  and  valid  merchantable 
title  "  to  the  premises  that  would  pass  by  his  deed,  but  from 
mutual  agreements  arrived  at  between  them  at  the  date  of 
the  releases  and  repayment. 

Gross  was  not  called  as  a  witness,  and  the  only  evidence 
as  to  what  occurred  between  him  and  Lawrence  with  refer- 
ence to  the  releases  and  repayment,  is  the  testimony  of  the 
latter,  which,  as  reproduced  from  the  abstract  to  the  record, 
is  as  follows: 

"  After  that  I  furnished  an  abstract  to  Mr.  Gross,  and 
later  on  I  saw  Mr.  Gross,  and  he  said :  '  I  do  not  want  to 
take  this  propertv.  It  is  true  that  your  title  may  be  per- 
fectly good,  but  liere  are  certain  proceedings  in  court  for 
a  foreclosure  under  the  Jewett  trust  deed.  I  want  this 
property  to  cut  up  and  sell  in  cheap  lots/ 

Counsel  for  plaintiff :  Was  Mr.  Rhodes  present  then  ? 
A.    No,  sir.    *    *    * 

Mr.  Gross  said  :  i  I  want  to  subdivide  this  into  lots,  and 
with  the  class  of  customers  I  have,  I  want  to  have  an  ab- 
stract on  which  there  is  nothing  that  would  require  any 
question  of  any  lawyer.  The  class  of  lawyers  they  go  to  is 
such  that  if  there  was  anything  they  can  raise  a  ques- 
tion on  they  would  make  trouble,  whether  it  was  good  or 
not,  and  1  am  not  willing  to  take  the  deed.'  And  he  did  not. 
That  is  the  substance  of  the  conversation.     *    *    * 
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After  the  contract  with  Gross  was  signed  in  1890,  nothing 
further  was  done  except  what  has  been  stated,  and  except 
the  time  when  he  declined  to  take  the  property.  After  that 
I  paid  him  back  the  $1,500  which  he  had  paid  as  earnest 
money  on  the  contract,  and  there  was  no  further  negotia- 
tions or  talk  between  him  and  me,  or  any  one  in  his  office, 
relative  to  the  purchase.  I  had  a  conversation  with  Mr. 
Rhodes  after  that  in  the  fall  of  1890,  and  told  him  how  the 
thing  stood — that  Mr.  Gross  would  not  take  the  property. 
He  claimed  that  he  was  entitled  to  his  commission,  and*  I 
claimed  that  he  was  not.     *    *    * 

You  are  mistaken  in  understanding  that  I  let  Mr.  Gross 
off  from  the  contract  signed  in  June,  1890.  That  is  my  sig- 
nature to  the  release  dated  November  14,  1890,  appended  to 
the  contract  offered  in  evidence.  I  did  not  let  him  off;  he 
had  refused  to  carry  it  out.  I  signed  that  paper,  and  gave 
him  back  the  $1,500  as  before  stated.  I  did  not  consult 
Mr.  Rhodes  about  it.     *    *    * 

What  I  stated  this  morning  was  that  Mr.  Gross  said  to 
me  that  although  my  title  might  be  perfectly  good,  yet,  in- 
asmuch as  there  was  a  proceeding  under  the  Jewett  trust 
(Jeed,  which  was  the  second  and  junior  mortgage,  that  it  did 
not  make  so  much  difference  whether  it  was  a  valid  objec- 
tion or  not,  because  with  the  class  of  customers  that  he  dealt 
with,  and  the  lawyers — cheap  attorneys — to  whom  they 
usually  went,  it  might  make  some  trouble  in  the  matter. 
He  did  not  insist  that  the  title  was  not  good.  1  considered 
it  perfectly  good,  and  you  will  see  there  that  the  decree  of 
foreclosure  under  the  Jewett  trust  deed,  recognizes  the  sale 
and  foreclosure  of  the  first  mortgage  under  which  I  got  the 
title.     I  never  tendered  a  deed  to  Mr.  Gross. 

In  regard  to  the  return  of  the  $1,500,  though  I  can  not 
give  the  whole  of  the  conversation  word  for  word — as 
it  occurred  some  eight  years  ago— the  substance  was  this  : 
That  after  he  had  told  me  he  was  not  willing  to  complete 
the  contract  and  take  the  property  and  pay  for  it,  he  raised 
some  question  about  this  $1,500,  and  said  to  me:  *  Now  Mr. 
Lawrence,  you  understand  my  position;  and  while  you  can 
not  make  me  take  that  property  I  should  probably  have  to 
sue  you  to  get  back  my  $1,500;  I  do  not  think,  under  the 
circumstances,  you  ought  to  keep  that.'  The  conversation 
I  had  with  him  when  I  took  the  first  draft  of  a  contract  to 
him,  and  which  was  not  signed,  was  referred  to,  and  he  said 
that  this  matter  was  spoken  of  then;  that  I  knew  about 
what  he  had  to  have  in  his  business,  and  that  as  between 
man  and  man  in  fairness  he  thought  I  ought  to  give  that 
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back  to  him.  I  told  him  I  did  not  know  but  there  was  some 
equity  in  his  claim;  that  I  did  not  feel  like  taking  his  money 
if  he  did  not  get  the  property,  although  I  wanted  him  to 
carry  out  the  contract;  that  I  did  not  want  any  law  suit, 
and  did  not  want  the  title  to  the  property  incumbered  by 
a  litigation.  I  told  him  I  would  give  the  $1,500  back  to 
•  him,  and  I  did. 

As  to  what  was  said  about  the  enforcibility  of  the  con- 
tract, I  do  not  know  whether  he  used  the  word  'enforce' 
or  whether  he  said  I  could  not  make  him  take  the  land  and 
pay  for  it.  I  told  him  I  knew  that.  I  do  not  think  the 
matter  of  this  second  mortgage  was  talked  over  between 
Gross  and  me  at  the  time  the  contract  was  signed.  It  was 
when  the  draft,  which  was  not  signed,  was  taken  to  him. 
I  think  I  explained  to  him  how  it  was,  what  the  circum- 
stances were,  and  that  there  was  a  decree  for  sale  there, 
but  no  sale;  that  the  decree  recognized  the  foreclosure 
under  the  first  mortgage,  through  which  1  got  title;  that 
my  title  was  perfectly  good,  and  I  should  like  to  have  it 
understood  with  him,  that  was  not  to  be  necessarily  an  objec- 
tion. He  said  he  was  not  a  lawyer  and  did  not  want  to 
pass  on  a  thing  in  advance  and  would  wait  and  see. 

Counsel :  You  got  him  to  release  you  from  your  obliga- 
tions under  this  contract  to  convey  the  land,  didn't  you,  Mr. 
Lawrence  ? 

A.  Why,  certainly,  when  he  said  he  would  not  take 
it;  I  was  not  going  to  play  fast  and  loose. 

Counsel :     Did  you  get  that  release  in  writing? 

A.  Well,  what  we  finally  arrived  at  was  evidenced  in 
writing  and  is  indorsed  on  that  contract." 

It  was  proved  at  the  trial,  that  subsequent  to  the  mutual 
releases  between  Gross  and  Lawrence,  the  latter  sold  the 
premises  to  one  Wallis  for  $50,500,  by  deed  dated  January 
10,  1S91;  that  Wallis  afterward  traded  the  premises  back 
to  Lawrence,  and  that  by  deed  dated  May  2,  1893,  Law- 
rence sold  andv  conveyed  the  same  to  one  Moore  for  an 
actual  consideration  of  $60,000;  that  said  Moore  was  man- 
ager for  the  said  Gross  and  that  he  conveyed  the  premises 
to  Gross  by  a  deed  of  the  same  date  as  the  one  from  Law- 
rence to  himself. 

Although  this  subsequent  sale  and  conveyance  of  the 
premises  by  Lawrence  to  Moore  for  the  benefit  of  Gross 
serves  a  purpose  for  some  argument,  we  are  not  disposed 
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to  place  any  reliance  upon  it.  It  was  made  after  this  suit 
was  begun,  and  does  not  appear  to  us  to  have  been  the 
proximate  result  of  the  services  of  Rhodes,  but  was  effected 
through  an  entirely  different  broker. 

We  are,  however,  of  opinion  that  Rhodes  is  entitled,  in 
law,  to  an  affirmance  of  the  judgment,  upon  the  ground . 
that  his  commission  was  earne'd  in  the  first  transaction  with 
Gross. 

It  is  said  in  Wilson  v.  Mason,  158  111.  304: 

"  The  true  rule  is  that  the  broker  is  entitled  to  his  com- 
missions if  the  purchaser  presented  by  him  and  the  vendor, 
his  employer,  enter  into  a  valid,  binding  and  enforceable 
contract.  If,  after  the  making  of  such  a  contract,  even 
though  executory  in  form,  the  purchaser  declines  to  com- 
plete the  sale  and  the  seller  refuses  to  compel  performance, 
the  broker  ought  not  to  be  deprived  of  his  commissions.  He 
has  done  all  that  he  can  do  when  he  produces  a  party  who 
is  able,  and,  in  binding  form,  offers  to  purchase  upon  the 
proposed  terms.  An  agreement  by  a  real  estate  broker  to 
procure  a  purchaser,  not  only  implies  that  the  purchaser 
shall  be  one  able  to  comply,  but  that  the  seller  and  the 

Eurchaser  must  be  bound  to  each  other  in  a  valid  contract, 
o,  where  the  agreement  of  the  real  estate  broker  is  to 
make  a  sale,  his  commission  is  earned  when  a  contract  is 
entered  into  which  is  mutually  obligatory  upon  the  vendor 
and  vendee,  even  though  the  vendee  afterward  refuses  to 
execute  his  part  of  the  contract  of  sale  or  purchase." 

It  is  conceded  that  Gross  was  abundantly  able  to  per- 
form his  contract  with  Lawrence,  if  he  had  chosen  to  do 
so,  and  it  is  not  questioned  that  Lawrence  was  bound  by 
the  contract,  either  to  convey  the  premises  or  to  respond 
in  damages  if  he  failed  to  convey.  All,  then,  that  remains 
to  determine  whether  Lawrence  and  Gross,  the  seller  and 
purchaser,  were  "  bound  to  each  other  in  a  valid  contract," 
is  to  ascertain  if  Gross  was  bound  by  the  contract.  It  may 
be  that  Lawrence  had  contracted  not  to  enforce  specific 
performance  against  Gross,  but  yet  if  Gross  were  liable  to 
Lawrence  in  damages  for  non-performance,  he  was  bound 
to  Lawrence  by  a  valid  contract.  It  ought  not.  and,  we 
think,  does  not  affect  the  question  of  whether  Lawrence 
and  Gross  were  mutually  bound  to  each  other,  so  far  as 
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Khodes'  rights  are  concerned,  that  the  obligation  is  remedi- 
able in  damages  alone,  and  not  through  specific  perform- 
ance. 

Supposing  the  contract  had  been  so  drawn  that  each 
party  was  liable  to  the  other  for  damages  only,  for  non-per- 
formance, both  being  expressly  relieved  from  any  obliga- 
tion to  specifically  perform  the  contract — would  it  be 
contended  that  Khodes  had  not  earned  his  commissions? 
We  think  not. 

And  though  the  damages  were  stipulated,  would  that 
fact  deprive  the  agent  of  his  commissions,  the  contract 
being  a  valid  and  binding  one?  We  think  not,  unless  by 
his  participation  in  the  making  of  the  contract  he  should, 
by  implication,  be  held  to  have  assented  that  his  commis- 
sions should  not  exceed  the  stipulated  damages  recoverable 
by  his  principal.  Leete  v.  Horton,  43  Conn.  219,  is  a  case 
where  liquidated  damages  were  agreed  upon  for  non- 
performance of  the  contract  by  either  party,  and  the  broker 
who  negotiated  the  contract  sued  for  his  commissions,  the 
sale  not  having  been  consummated.    The  court  there  says : 

u  Now,  though  the  plaintiff  has  not  effected  a  sale  or  an 
exchange  of  the  defendant's  property,  yet  he  has  negotiated 
a  contract  for  such  exchange,  agreed  to  by  the  defendant, 
in  which  contract  a  sum  of  money  is  specified  which  the 
defendant  agrees  to  accept,  and  in  consideration  of  which 
to  relieve  Clinton  from  his  obligation  to  make  the  exchange 
of  properties.  Having  thus  fixed  on  the  sum  of  five  hundred 
dollars  as  an  equivalent  for  the  performance  of  this  con- 
tract to  exchange  his  property,  as  between  himself  and  his 
co-contractor,  the  defendant  can  not  be  allowed  to  deny 
that  that  sum  of  money  is  an  equivalent  as  between  himself 
and  the  plaintiff,  by  whose  aid  he  made  the  contraot.    *    *    * 

Clinton  failed  to  perform  tbe  contract,  electing,  in  lieu 
of  performance, to  pay,  or  be  compelled  to  pay,  the  defendant 
five  hundred  dollars,  agreed  and  pronounced  by  the  defend- 
ant to  be  equivalent  to  performance.  The  plaintiff,  then, 
having  rendered  services  for  the  defendant,  which  he  agrees 
are  an  equivalent  to  procuring  an  exchange  of  his  property, 
is  fairly  entitled  to  the  same  compensation  as  he  would  have 
been  entitled  to  had  the  exchange  been  effected/' 

To  much  the  same  effect  is  Ward  v.  Cobb,  148  Mass.  518; 
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and  the  case  of  Greene  v.  Ilollingshead,  40  111.  App.  195, 
contains  much  that  is  applicable  here. 

True,  Lawrence  did  not  retain  the  fifteen  hundred  dollars 
that  he  received  under  the  terms  of  the  contract,  but,  as  said, 
returned  the  same  to  Gross  rather  than  suffer  litigation  or 
be  unfair.  But  such  act  can  not  relieve  him  from  his  legal 
liability  to  Rhodes,  who  appears  in  all  fairness  to  have  done 
everything  he  had  undertaken  to  do,  and  for  which  Law- 
rence had  agreed  to  pay  him.  It  ought  not,  and  will  not, 
avail  Lawrence,  that  the  sale  was  not  closed  up,  in  the 
sense  that  Gross  took  the  title  and  paid  the  $10,500,  and 
delivered  back  his  notes  and  trust  deed  for  the  balance. 
Lawrence  and  Gross  having  made  a  binding,  valid  contract, 
through  the  intervention  of  Rhodes,  if  Lawrence  chose,  for 
purposes  of  his  own,  and  without  the  knowledge  or  consent  of 
Rhodes,  to  voluntarily  relinquish  his  rights  under  it,  Rhodes 
ought  not  to  be  deprived  of  what  he  had  legitimately  earned. 

The  instructions  that  were  given  to  the  jury  were  most 
favorable  to  Lawrence,  and  we  discover  no  material  error 
in  the  refusal  of  others.  If  there  be  at  first  blush  an 
inconsistency  in  the  verdict  because  for  too  little,  it  is  not 
improbable  that  the  jury  took  the  view  that  because 
Rhodes  knew  of  the  terms  of  the  contract,  and  did  not  dis- 
ssnt  therefrom,  and  the  contract  having  been  waived  by 
the  parties  to  it,  he  ought  not,  in  fairness,  to  have  any  more 
than  the  stipulated  damages  that  Lawrence  received,  but 
gave  up.  Such  a  view  of  the  case  is  a  very  fair  one  to 
Lawrence,  and  we  are  not  prepared  to  say  it  is  not  a  truly 
just  one. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 
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Carrie  A,  Spencer  v.  Henry  W.  T.  Mali  et  ah 

1.  Principal  and  Agent— Liability  for  the  Agents  Debts.— A  single 
woman,  who  has  no  knowledge  of  business  affairs,  may  employ  an 
agent  who  is  skilled,  capable  and  experienced,  to  conduct  her  business, 
and  leave  to  him  its  sole  management  and  control,  without  the  risk  of 
having  it  taken  from  her  by  the  creditors  of  her  agent. 
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Creditor's  Bill.— Error  to  the  Circuit  Court  of  Cook  County;  the 
Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1899.  Reversed  and  remanded.  Opinion  filed  Febru- 
ary 26,  1900. 

Statement  by  the  Court. — Defendants  in  error  obtained 
a  judgment  against  George  W.  Powell  and  William  Powell 
in  the  Superior  Court  of  Cook  County,  on  which  execution 
was  issued  and  returned  in  due  course  by  the  sheriff  nulla 
bona,  and  filed  their  creditor's  bill  against  said  George  W. 
Powell,  the  plaintiff  in  error,  Carrie  A.  Spencer,  and  others, 
for  the  purpose  of  subjecting  to  the  lien  of  said  judgment 
certain  property  held  by  said  Spencer,  as  it  was  claimed,  in 
trust  for  said  Powell. 

Powell  made  no  defense,  and  after  answers  by  said  Spen- 
cer and  the  other  defendants,  and  replications  thereto,  the 
cause  was  referred  to  a  master  to  take  proofs  and  report 
his  conclusions.  The  master,  after  taking  evidence,  reported 
the  same,  together  with  his  conclusions,  to  the  court,  which 
the  chancellor,  after  hearing  exceptions  thereto,  approved 
and  confirmed  by  a  decree,  the  findings  of  which  are  iden- 
tical with  the  findings  of  the  master. 

The  decree,  after  finding  the  rendition  of  the  judgment 
aforesaid,  return  of  execution  nulla  bona,  and  that  the 
judgment  was  still  in  force  and  unsatisfied,  in  substance 
finds,  among  other  things,  not  necessary  here  to  be  stated, 
that  George  W.  Powell  had,  prior  to  and  during  the  year 
1881, been  engaged  in  business  in  the  State  of  Indiana  in 
the  manufacture  and  sale  of  knit  garments;  that  he  organ- 
ized the  Amazon  Hosiery  Co.,  an  Illinois  corporation,  with 
a  capital  stock  of  $25,000,  and  became  its  president  and  a 
director;  that  he  subscribed  for  $10,500  of  the  stock  of  this 
corporation,  and  paid  for  the  same  from  the  assets  of  his 
previous  business;  that  he  received  an  annual  salary  from 
the  corporation  of  $3,800,  and  was  its  active  manager  and 
controller;  that  up  to  1885  the  plaintiff  in  error  had  never 
owned  any  property  and  had  never  engaged  in  any  business; 
that  Charles  A.  Spencer,  the  husband  of  plaintiff  in  error 
and  brother-in-law  of  said  Powell,  in  1886,  established  in 
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Chicago  a  business  similar  to  the  business  of  the  Hosiery 
Co.,  known  as  the  Princess  Knitting  Works,  with  a  capital 
of  about  $3,000;  that  in  July,  1887,  plaintiff  in  error  was 
divorced  from  her  husband,  who  transferred  to  her,  at  that 
time,  the  business  of  said  Knitting  Works,  which  was  sub- 
stantially insolvent,  and  also  paid  to  her  the  sum  of  $4,000 
in  cash;  that  in  July,  1S37,  plaintiff  in  error  executed  to 
said  Powell  a  power  of  attorney  which  authorized  him  to 
act  for  her  in  every  way  in  carrying  on  the  business  of  said 
Knitting  Works  and  otherwise;  that  she  had  nothing  what- 
ever to  do  with  the  business,  and  never  received  anything 
but  verbal  reports  from  Powell  as  to  its  condition;  that  the 
Knitting  Works  was  carried  on  under  the  name  of  C.  A.  Spen- 
cer &  Co.  until  in  January,  1895,  when  its  net  assets  were 
$176,000;  that  in  the  fall  of  1890  the  Hosiery  Co.  moved 
its  plant  to  Muskegon,  Michigan,  and  the  Knitting  Works 
and  Hosiery  Co.  were  consolidated  by  the  transfer  of  the 
former  to  the  latter,  and  said  Spencer  received  in  payment 
for  such  transfer  stock  in  the  Hosiery  Co.  the  amount  of 
about  $115,000;  that  after  the  j'ear  1887,  Powell  received 
an  annual  salary  of  $1,200  for  his  services  to  the  Knitting 
Works;  that  out  of  the  profits  arising  from  the  business  of 
the  Knitting  Works  said  Spencer,  acting  through  Powell, 
purchased  certain  real  estate  in  Edgewater,  Cook  county,  at 
a  cost  of  about  $20,000,  erected  a  residence  thereon,  which 
she  and  said  Powell  and  his  family  have  ever  since  continued 
to  occupy;  that  this  property  is  mortgaged  for  $10,000;  that 
in  1893,  said  Spencer  purchased  other  real  estate,  described 
in  the  decree,  from  the  profits  of  the  business  of  the  Knit- 
ting Works,  and  erected  a  factory  building  thereon,  the 
whole  costing  about  $30,000,  and  which  is  mortgaged  for 
the  sum  of  $20,000;  all  the  business  being  done  with  regard 
to  said  purchases  and  the  erection  of  said  building  under 
the  supervision  and  direction  of  Powell;  that  certain  stock 
in  the  Hosiery  Co.  owned  by  Powell  and  deposited  as  col- 
lateral security  with  various  of  his  creditors,  was  purchased 
in  the  name  of  Spencer  by  Powell  with  the  profits  of  the 
business  of  the  Knitting  Works,  but  she  never  at  any  time 
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saw  any  of  such  stock;  that  the  business  of  the  Knitting 
Works  and  the  Hosiery  Co.  was  done  by  Powell  acting  on 
his  own  independent  judgment;  that  he  paid  to  plaintiff  in 
error  from  the  time  he  assumed  the  management  of  the 
Knitting  Works  $5Q  per  month  for  expenses,  and  also  va- 
rious of  her  bills;  that  he  lived  rent  free  in  said  residence 
and  paid  all  expenses  for  repairs  and  taxes  thereon,  but 
made  no  report  thereof  to  plaintiff  in  error;  that  he  is 
skilled  and  experienced  in  the  business  conducted  by  said 
Knitting  Works,  and  that  the  profits  derived  therefrom 
are  due  solely  to  his  management;  also  that  Powell  received 
as  an  annual  salary,  $1,200,  from  the  Protection  Mutual  Fire 
Insurance  Co. 

Based  upon  the  foregoing  findings,  the  master  concluded 
that  the  profits  of  said  business  in  equity  and  good  con- 
science were  the  property  of  Powell,  and  the  chancellor 
agreed  with  the  master  and  decreed  that  the  said  real 
estate  with  its  improvements  was  subject  to  the  lien  of  said 
judgment,  and  ordered  the  same  to  be  sold  by  the  receiver, 
who  had  been  theretofore  appointed,  and  the  net  proceeds 
of  said  sale  applied  toward  the  payment  of  the  judgment; 
also  that  plaintiff  in  error  convey  said  stock  in  the  Hosiery 
Co.  to  the  receiver,  and  that  Powell  and  plaintiff  in  error 
deliver  possession  of  said  real  estate  to  the  receiver  within 
fifteen  days  from  the  entry  of  the  decree.  To  reverse  said 
decree  this  writ  of  error  is  prosecuted  by  Carrie  A.  Spencer. 

The  findings  of  fact  in  the  decree  as  above  set  forth  are 
substantially  sustained  by  the  evidence,  and  it  also  appears 
that  the  $4,000  in  cash  paid  to  Mrs.  Spencer  by  her  hus- 
band was  used  by  her,  through  Powell,  in  the  conduct  and 
prosecution  of  the  business  of  the  Knitting  Works,  but  it 
does  not  appear  that  any  money  of  Powell  ever  went  into 
that  business;  also,  that  Powell  gave  very  little  of  his  time 
to  the  business  of  the  Knitting  Works,  for  the  first  four  or 
five  years  not  to  exceed  an  hour  a  day,  except  the  time  spent 
in  selling  the  product  of  the  factory,  which  was  usually 
done  to  a  few  customers,  and  in  the  year  1896  did  not 
require  of  Powell  to  exceed  ten  days.     There  is  no  evidence 
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tending  to  show  that  Mrs.  Spencer  had  any  knowledge  that 
Powell  was  indebted  to  defendants  in  error  or  to  any  other 
persons.  The  stock  of  the  Hosiery  Co.  was  increased  from 
$25,000  to  $225,000,  of  which  Powell  holds  only  about  $500; 
the  remainder,  not  owned  by  Mrs.  Spencer,  is  owned  by 
other  persons. 

Remy  &  Mann  and  David  J.  Wile,  attorneys  for  plaint- 
iff in  error. 

Newman,  Northrup  &  Levinson,  attorneys  for  defend- 
ants in  error. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

The  principal  and  controlling  question  presented  by  this 
record  is  whether  a  single  woman,  who  has  no  knowledge 
of  business  affairs,  may  employ  an  agent  who  is  skilled, 
capable  and  experienced,  to  conduct  her  business,  and  leave 
to  him  its  sole  management  and  control,  without  the  risk, 
in  case  it  yields  large  profits,  of  having  it  taken  from  her  by 
the  creditors  of  her  agent. 

We  are  of  opinion  that  no  rule  of  law  or  equity  requires 
that  any  one  should  be  subjected  to  any  such  risk,  in  the 
absence  of  a  showing  of  fraud  on  his  part. 

As  we  have  seen,  the  business  turned  over  to  Mrs.  Spen- 
cer by  her  husband  was  small,  and,  as  the  decree  finds, 
was  substantially  an  insolvent  one,  though  its  assets 
amounted  to  at  least  $3,000  if  not  $3,700.  To  this  business 
she  added  the  $4,000  in  cash  which  she  received  from  her 
husband,  and  there  is  no  evidence  whatever  that  any  money 
of  Powell  ever  went  into  the  business.  It  was  very  profit- 
able under  the  conduct  and  management  of  Powell, 
though  he  gave  very  little  of  his  time  to  it.  He  was  paid  a 
salary,  so  far  as  appears  from  this  record,  which  was  en- 
tirely reasonable  considering  the  time  he  gave  to  the  busi- 
ness. He  received  salaries  from  the  other  two  corporations 
by  which  he  was  employed  amounting  to  $5,000  per  year. 

The  fact  that  he  failed  to  make  anv  other  than  verbal 
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reports  to  Mrs.  Spencer  as  to  the  conduct  of  the  business, 
does  not  of  itself  prove  fraud,  and  in  our  opinion  is  entirely 
consistent  with  honesty  of  purpose  on  his  part  as  well  as 
hers,  when  the  circumstances  are  considered.  She  knew 
nothing  of  business  and  knew  that  Powell  was  experienced 
in  that  line  of  business,  and  her  capital  being  small,  she 
might  well  have  trusted  to  Powell,  who  was  her  sister's  hus- 
band, he  furnishing  her,  as  he  did,  from  time  to  time,  from 
the  profits  of  the  business,  with  money  to  pay  her  current 
expenses  and  bills,  and  besides,  the  money  to  buy  her  a  resi- 
dence and  subsequently  a  factory  for  the  conduct  of  the 
business.  Under  such  circumstances  most  any  woman  not 
familiar  with  business  or  business  methods,  would  most 
naturally  give  her  agent  free  rein  and  full  power  to  do  as  to 
him  seemed  best,  and  would  not  be  disposed  to  trouble  him 
with  critical  or  detailed  inquiries  or  written  reports  with 
regard  to  her  affairs,  which,  from  visible  results  by  way  of 
money  that  came  when  wanted  for  her  own  personal  needs 
and  was  ready  to  meet  the  demands  of  her  business  as  re- 
quired, appeared  all  the  while  to  be  prospering. 

After  the  most  careful  reading  of  the  evidence,  both  in 
the  original  and  additional  abstracts,  guided  by  the  able 
arguments  of  counsel,  we  are  unable  to  perceive,  in  the 
light  of  such  evidence  and  the  findings  of  fact  by  the  mas- 
ter and  the  chancellor,  upon  what  basis  they  reach  the  con- 
clusion that  in  equity  and  good  conscience  the  property 
which  was  the  result  of  the  profits  arising  from  the  busi- 
ness of  Mrs.  Spencer,  carried  on  by  Powell,  should  be  held 
to  be  the  property  of  Powell  and  subjected  to  the  payment 
of  his  debts. 

It  is  argued  by  defendants  in  error,  in  support  of  the 
decree,  that  inasmuch  as  Mrs.  Spencer  placed  her  property 
and  money  in  the  hands  of  Powell  and  allowed  him  to  carry 
on  her  business,  the  original  capital  will  in  equity  be  con- 
sidered as  a  loan  to  him,  and  that  its  increase,  caused  by  the 
labor  and  skill  of  Powell,  should  be  subjected  to  the  pay- 
ment of  his  debts.  In  support  of  this  contention  they  cite 
and  especially  rely  upon  the  cases  of  Wortman  v.  Price, 
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47  111.  22;  Wilson  v.  Loomis,  55  III.  352;  Kobinson  v.  Brems, 
90  111.  351;  Lachman  v.  Martin,  139  111.  450;  and  Pease  v. 
Barkowsky,  67  111.  App.  276. 

These  eases  are  all  cases  of  husband  and  wife,  and  the 
decisions  are  made  with  express  reference  to  the  statute  in 
that  regard,  and  its  effect  on  the  common  law,  which,  prior 
to  the  statute,  gave  the  husband,  upon  marriage,  title  to 
the  personal  estate  of  the  wife  which  came  to  his  possession. 
After  a  careful  consideration  of  these  cases,  we  think  their 
doctrine  should  not  be  applied  to  the  case  at  bar,  as  the 
relation  of  husband  and  wife  does  not  here  exist.  If  the 
doctrine  of  these  cases  should  be  extended  to  persons  not 
occupying  the  marital  relation  toward  each  other,  there 
could  never  be  any  safety  in  any  one  employing  an  agent 
to  carry  on  a  mercantile  or  manufacturing  business  and 
leave  to  such  agent  the  full  and  nntrammeled  control  and 
management  thereof. 

In  the  Lachman  case,  supra,  it  was  held  that  a  wife  may 
avail  herself  of  the  services  and  agency  of  her  husband  in 
the  conduct  of  her  business,  without  subjecting  the  profits 
arising  from  his  management  to  the  claims  of  his  creditors, 
but  that  an  insolvent  debtor  can  not  use  his  wife's  name  as 
a  mere  device  to  cover  up  and  keep  from  his  creditors  the 
assets  and  profits  of  a  business  which  is  in  fact  his  own,  and 
the  court  says : 

u  It  must  clearly  appear  that  the  wife  is  the  bona  fide 
owner  of  the  capital  invested  in  the  business,  and  that  the 
accumulations  which  result  from  the  conduct  of  the  busi- 
ness are  the  legitimate  outcome  of  the  investment  of  her 
property." 

In  the  case  of  Murphy  v.  Nilles,  166  111.  107,  which  is 
also  a  case  of  husband  and  wife,  the  above  language  from 
the  Lachman  case  is  quoted  with  approval  by  the  court,  but 
it  was  held  in  the  case  there  considered  that  the  husband 
used  the  wife's  moneys  in  "  shrewd  speculations  on  his  own 
account,"  and  for  that  reason  they  were  subject  to  the  pay- 
ment of  his  debts. 

In  this  case  the  proof  is  clear  that  Mrs.  Spencer  was  the 
bona  fide  owner  of  the  capital  invested  in  the  Princess 


First  District — October  Term,  1899.      687 

Spencer  v.  Mali. 

Knitting  Works,  which  was  her  own  business,  conducted  in 
her  own  name,  on  her  own  account,  and  that  the  profits 
arising  from  the  conduct  of  that  business  were  the  legiti- 
mate outcome  of  the  investment  of  her  property  and  money, 
through  the  services  of  her  agent,  who  was  paid  an  adequate 
compensation  by  her  for  his  work.  The  fact  that  the 
business  was  remarkably  successful  should  not  militate 
against  her,  especially  so  when  it  fails  to  appear  that  she 
knew  anything  in  regard  to  Powell's  indebtedness,  or  that 
either  she  or  Powell  resorted  to  any  concealment  or  subter- 
fuge calculated  to  deceive  or  mislead  any  one. 

The  case  Tripp  v.  Childs,  14  Barb.  85,  is  also  specially 
relied  upon  by  counsel  for  defendants  in  error.  It  appears 
in  that  case  that  the  very  purpose  of  the  contract  under 
consideration,  being  that  of  a  father,  a  physician,  with  his 
son,  to  do  a  medical  practice  for  and  in  the  name  of  the 
latter,  was  to  protect  the  father  from  the  claims  of  his  cred- 
itors, of  which  the  son  was  well  aware,  and  there  was  no 
pretense  that  the  father,  who  professed  to  be  acting  as 
agent  for  the  son,  ever  paid  over  any  proceeds  of  the  busi- 
ness, and,  moreover,  the  court  say  of  the  business  done  by 
the  father  for  his  son,  "The  service  was  foreign  to  the 
son's  business;  he  had  no  need  or  occasion  to  do  business  in 
that  capacity." 

We  do  not  regard  the  case  as  at  all  applicable  here.  Mrs. 
Spencer  came  into  a  business  of  which  she  knew  nothing, 
and  was  in  immediate  need  of  some  competent  and  experi- 
enced person  to  conduct  it  for  her,  and  had  a  perfect  right 
to,  and  it  was  the  most  natural  thing  imaginable  that  she 
would  seek  the  services  of  such  a  person  as  Powell  to  con- 
duct her  business. 

It  is  also  claimed  that  the  findings  of  the  master,  having 
been  concurred  in  bv  the  chancellor,  will  not  be  disturbed 
unless  they  are  manifestly  against  the  weight  of  the  evi- 
dence. We  think  the  rule  invoked,  even  if  it  may  be  said 
to  go  to  the  extent  claimed,  is  not  applicable  here.  This  is 
not  a  case  of  conflicting  evidence,  but  rather  of  conclusions 
to  be  deducted  from  the  evidence,  which  is  not  conflicting. 
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It  is  elementary  that  when  fraud  is  charged  as  a  basis  for 
relief,  it  must  be  proved.  From  the  evidence  in  this  record 
and  the  facts  found  by  the  master  and  the  chancellor,  we  do 
not  think  that  there  can  be  deduced  that  clear  inference  of 
fraud  which  is  necessary  to  justify  the  decree  rendered. 

It  is  also  claimed  that  the  record  is  not  complete,  and 
therefore  that  this  court,  by  reason  thereof,  will  not  con- 
sider the  merits.  The  transcript  of  the  record  is  certified 
to  be  according  to  prcecipe  filed.  The  praecipe  shows  that 
the  clerk  was  directed  to  include  in  the  transcript  all  items 
of  the  record  (specifying  the  same)  necessary  to  make  a 
complete  record.  We  regard  it  as  sufficient  to  justify  us  in 
passing  upon  the  merits  of  the  case. 

The  decree  of  the  Circuit  Courtis  reversed,  but  inasmuch 
as  the  bill  prays  for  an  accounting  between  Powell  and 
Mrs.  Spencer  to  ascertain  what,  if  anything,  was  due  to  the 
former  from  the  latter,  the  cause  is  remanded  for  the  purpose 
of  taking  such  accounting,  if  the  defendants  in  error  should 
so  be  advised.  This  disposition  of  the  case  makes  it  unnec- 
essary to  consider  other  points  made  by  defendants  in  error. 
Keversed  and  remanded. 
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CONSEQUENTIAL  DAMAGES— Recovery  of  money  paid  out  as. .  611 

CONSIDERATION— Conveyances  without— Insolvent  debtors 484 

CONSTRUCTION  OF  CONTRACTS— Vendor  and  vendee 278 

Mutuality  in 684 

CONSTRUCTION  OF  PLEADINGS— Rule  of 17 

CONSTRUCTION  OF  STATUTES— Repeal  by  implication— Rules.  194 

General  statute  without  negative  words 194 

Inconsistent  acts 194 

Subsequent  acts  without  negative  words 194 

Act  of  July  1,  1897 106 

Not  to  be  given  a  retrospective  action  except,  etc 107 

To  operate  infuturo 107 

Section  9,  act  of  June22, 1893 865 

The  general  rule 481 

Construction  of  the  eight  hour  law 482 

Application  of  the  eight  hour  law 482 

Act  of  1895— Dividing  of  towns  into  road  districts 145 

Act  of  January  18,  1872 867 

CONSTRUCTIVE  NOTICE— Cities  and  villages 167 

C6NTRACTORS— Liability  of  corporations  for  acts  of 81,  40 

When  the  owner  may  pay —Mechanics1  Lien 269 
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CONTRACTS— Prohibited  by  Btatute 278 

Of  marriage — Sexual  intercourse  no  excuse  for  a  refusal  to 

perform 432 

To  bid  at  sales— Insufficient  declarations 205 

Extrinsic  proof  competent  to  identify  subject-matter  of  con- 
tracts in  evidence 658 

Between  officers-  and  members  of  building  and  loan  associa- 
tions    680 

Republication  and  abandonment 150 

When  mutual— Construction 684 

When  not  within  the  statute  of  frauds 685 

Of  contracts  made  in  New  York 635 

When  infants  will  not  be  relieved  from— Infants 653 

CONTRACT  OF  INSURANCE— What  constitutes 809 

By-laws  may  be  made  a  part  of 809 

CONTRIBUTORY  NEGLIGENCE- A  bar  to  a  recovery  for  per- 
sonal injuries 511 

A  question  of  fact 688 

CONVERSATIONS— Between  litigants— Admissions— Evidence. .  409 

CONVEYANCES— Without  consideration— Insolvent  debtors 484 

CORPORATE  OFFICER— President  of  a  corporation  is 527 

CORPORATIONS— Responsibility  for  wrongs    committed  or  au- 
thorized   17 

Liability  for  acts  ultra  vires 17 

Where  ultra  vires  affords  no  defense 17 

Ultra  vires  of  no  advantage  to  the  plaintiff 17 

By  whom  the  doctrine  of  ultra  vires  can  be  invoked 18 

As  stockholder — Who  can  raise  the  question — ultra  vires 605 

Prima  facie  evidence  that  the  stock  is  fully  subscribed 605 

Can  not  become  stockholders 605 

Can  exercise  corporate  acts  only  within  the  State 527 

The  president  of,  a  corporate  officer 527 

Elections  can  be  held  only  within  the  State 527 

Directors  as  agents 527 

Responsibility  of  f  in  accepting  a  special  charter 41 

Liability  of,  for  the  acts  of  contractors,  etc 31,  40 

Stockholders  in— Witnesses 878 

COSTS— In  chancery,  discretionary  with  the  court 492,  670 

COUNTIES— Liability  for  subsistence 482 

COURTS— When  they  will  not  go  outside  of  ordinances  to  find  in- 
tention   .' 411 

Power  to  enter  judgment*  nunc  pro  tunc  at  subsequent  term. .  443 

Trial  by — Conclusive  when 217 

Verdict  for  the  defendant,  when  it  will  be  directed 123 

Judicial  notice  of  ordinances  requiring  licenses 655 

Presumption  that  it  acted  correctly 71 

COURT  OF  CHANCERY— Power  to  conserve  the  estate  of  a  lunatic  642 


694  Appellate  Courts  of  Illinois. 

CREDITORS— Non-resident— Motion  to  strike  objections  from  the 

files 162 

Members  of  debtor's  family  as— Preferences 583 

CRIMINAL  CASES— Verdicts  in 120 

CRIMINAL  PROCEDURE— Witnesses  names  on  indictments 128 

Organization  of  the  grand  jury 128 

What  pleading  to  an  indictment  admits 128 

Bills  of  particulars 128 

Reference  to  defendant's  failure  to  testify 128 

What  is  no  defense 128 

Affidavits  of  grand  jurors  can  not  be  received  to  impeach  an 

indictment 128 

CROSS-BILLS— Filing— Equity  practice— Harmless  error. 429 

CRUELTY— As  a  cause  for  divorce 241 

D 

DAMAGES— Excessive— In  cases  of  death  from  negligence 220 

When  $1,500  is  not  excessive 548 

When  $1,271  is  not  excessive 77 

When  $300  is  excessive 501 

When  not  to  be  allowed  on  dissolution  of  au  injunction 478 

When  suggestions  in  writing  are  unnecessary 473 

Abutting  owners— Elevated  railroads 594 

On  dissolution  of  injunction,  where  the  solicitor  has  not  been 

paid 622 

DANGEROUS  AGENTS— Electricity— Care  in  dealing  with 220 

DEBTOR — What  amounts  to  an  appropriation  by— Payments  ....  84 

DEBTOR  AND  CREDITOR— Right  to  rely  upon  the  record 491 

DECEASED  PERSONS— Declaration  of— Harmless  error 404 

Executors  and  administrators,  personal  representatives  of . . . .  855 

Fraudulent  conveyances  by — Rights  of  creditors — Parties 855 

Real  estate  of—  Power  of  administrator  and  executor 355 

DECLARATION— Insufficient— Contracts  to  bid  at  sales 205 

Of  deceased  persons— Harmless  error 404 

DEEDS— Delivery,  when  absolute 658* 

Of  insane  persons— Bill  to  avoid 642 

DEFAULTS— Motion  to  set  aside— Practice 71 

DEFENDANT— Where  the  court  will  direct  a  verdict  for 128 

DEFENSES— What  is  not— Criminal  procedure 128 

DEFINITION— Intoxicating  liquors. 867 

DELIVERY— Of  live  stock  in  good  condition— Duty  of  common 

carrier 505 

Prima  facie  evidence  of— Promissory  notes 583 

Of  possession  of  growing  crops — Fraud  467 

When  absolute— Deeds 658 
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DEMURRER— Waiver  of,  by  pleading 899 

DEPOSITS— Building  and  loan  associations  have  no  power  to  re- 
ceive— Ultra  vires 51 

DEPUTIES— Not  affected  by  the  calling  out  of  the  militia 481 

DIRECTORS— Of  corporations  as  agents 527 

DISSOLUTION  OF  INJUNCTION— Damages- When  not  allowed 

on 473 

DIVORCE— Cruelty  as  a  cause 241 

Orders  for  support  of  children. 186 

DOMICILE— Not  necessarily  a  residence 284 

DOWER— Equitable  liens  of  a  widow  after  releasing 831 

DRAINAGE  COMMISSIONERS— Appeals  by,  without  bond 93 

Recovery  of  cost  of  building  bridges  by „  98 

DRAM-SHOPS— Satisfaction  of  claim  under  the  act  of,   by  one 

defendant  bars  recovery  agaiust  others 466 

Injuries  to  wives,  etc 465 

Power  to  license 194 

Requisites  of  the  legislation 194 

DRAM-SHOP  ACT— Evidence  in  actions  under 517 

Satisfaction  of  claim  under,  by  one  defendant  bars  a  recovery 

against  others 466 

Degree  of  intoxication  necessary 517 

Pleading  and  practice  under 871 

DRAM-SHOP  LICENSE— Where  the  licensee  must  act  at  his  peril  178 

Power  of  municipality  to  fix  the  fees  for 174 

Requisites  of  ordinance  authorizing 174 

Payments  in  advance 174 

Power  of  municipalities  to  determine  the  amount  of. 194 

Must  be  authorized  by  law 173 

E 

EASEMENTS — Authorized  by  the  State  can  not  be  public  nui- 
sances    17 

ELECTIONS— Corporate,  can  be  held  only  within  the  State 527 

Schools — Location  of  school  house  sites Ill 

Sufficiency  of  notice  of— Schools Ill 

Not  to  be  nullified,  when— Schools Ill 

ELECTRICITY— Care  required  in  dealing  with 220 

ELEVATED  RAILROAD— Not  an  additional  servitude 594 

Abutting  owners — Damages 594 

EQUITABLE  LIENS— Of  a  widow  after  releasing  her  dower  and 

homestead 831 

EQUITY  PRACTICE— Power  to  reform  mistakes 63 

When  too  late  to  raise  the  point  that  there  is  an  adequate 

remedy  at  law 63 

Supplemental  bills,  when  proper 03 
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EQUITY  PRACTICE.     Continued. 

The  rale  relaxed  as  to  supplemental  bills,  when 63 

Relief  not  necessarily  limited  to  the  facts  existing  at  the  com- 
mencement of  the  suit 63 

Filing  cross-bills— Harmless  error 429 

Measure  of  proof 557 

ERRONEOUS  APPEAL— Expense  of— Voluntary  assignments 162 

ERROR— When  it  becomes  harmless 899 

ERROR  CORAM  NOBIS— What  may  be  assigned  upon 71 

ESTATES— Rule  in  the  Shelley  case 884 

ESTOPPELS— In  puis,  arise  when 810 

By  paying  illegal  assessments 310 

By  member  of  city  council  to  assert  illegality  of  ordinance  for 

which  he  voted,  when 41 1 

By  recitals  in  policy  of  insurance 257 

To  plead  non  est  factum  by  recitals  in  a  bond 658 

Of  members  of  beneficiary  association 895 

Does  not  apply  to  a  mortgagee  standing  by,  etc 624 

To  make  the  defense  of  ultra  vires 395 

When  they  arise 415 

Beneficiary  associations  not  permitted  to  create,  against  mem- 
bers   415 

EVIDENCE— Verdicts  unsupported  by 180 

Preponderance  of 159 

Opinions  of  insurance  actuaries 310 

Foundation  for  introduction  of  books  of  account  as 404 

Conversations  between  litigants— Admissions 409 

Unexecuted  leases,  when  admissible 244 

Photographs 860 

Of  previous  conditions 292 

Practice  on  motions  to  exclude 123 

Instructions  must  be  based  upon 447 

Ability  of  Appellate  Cburt  to  pass  upon 475 

Of  fraud— Conversations  with  fraudulent  purchasers 294 

Of  subsequent  conditions 117 

In  actions  under  dr  a  hi -shop  act : 517 

Extrinsic  proof  competent  to  identify  the  subject-matter  of  a 

contract 658 

Instructions  with  no  evidence  to  support  them 457 

That  stock  is  fully  subscribed — Corporations 605 

Where  one  party  offers  part  of  a  letter  the  other  is  entitled  to 

the  whole 635 

EXCEPTIONS— Object  of  the  bill 565 

To  judgments  must  be  preserved— Practice 565 

How  preserved 565 

When  a  bill  is  necessary 565 

EXCESSIVE  DAMAGES— When  $1,271  is  not 77 

When  $1,500  is  not 548 
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EXCESSIVE  DAMAGES.     Continued. 

When  |300  is ^ 501 

In  cases  of  death  from  negligence 220 

EXECUTION  LIENS— Of  judgment  creditors— Partners 434 

EXECUTORS    AND  ADMINISTRATORS— Personal    representa- 
tives of  deceased 855 

EXEMPTIONS— Duty  of  the  sheriff 648 

Wages  of  laborers  and  servants 668 

F 

FEES  AND  SALARIES— Of  municipal  officers— Not  to  be  increased 

or  diminished  during  their  term  of  office 411 

FELLOW-SERVANTS—44  Dirt  scratcher  "  and  "  Boss  driver  " . . . .  437 

Trainmen  and  section  foreman. 874 

FORECLOSURE— Tender  in 670 

Solicitor's  fees  in 609 

Rule  of  accounting  in 486 

Receiver  in 562 

FORFEITURE— Burden  of  proving— Beneficiary  associations 809 

FORGED  INDORSEMENTS— Promissory  notes 171 

FORMER  APPEALS—  Res  acljudicata 418,  428 

FORMER  DECISIONS-Followed 415 

Res  adjudicata 446 

FRAUD — Evidence  of — Conversations  with  fraudulent  purchasers  294 

Sale  of  growing  crops — Delivery  of  possession 467 

FRAUD  AND  DECEIT— Action  at  law  for— Parties 884 

Procuring  land  for  less  than  its  value , . . .  884 

FRAUDULENT  CON  VEY  A  NOES— Measure  of  proof 841 

To  what  respect  binding 557 

FRAUDULENT  DISPOSITION  OF  PROPERTY— Wills 854 

FRAUDULENT  PURCHASERS— Conversations  with— Evidence 

of  fraud 294 

FRAUDULENT  SALES— Notice  to  subsequent  purchasers— Bur- 
den of  proof 294 

Q 

GARNISHMENT— Construction  of  section  9  of  the  act  of  June  22, 

1 893 365 

Nature  of  the  proceedings 539 

GENERAL  STATUTES— Without  negative  words— Construction 

of  statutes 194 

GIFTS— What  are  not  to  be  considered  as  such 583 

GRAND  JURORS — Affidavits  of,  to  impeach  an  indictment,  can 

not  be  received— Criminal  procedure 128 

Organization  of,  how  questioned— Criminal  procedure 128 
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GRIPMAN— Duty  of —Street  railways 548 

GROWING  CROPS-Sale  of— Delivery  of  possession— Fraud 467 

GUILTY  INTENT— Absence  of— Criminal  law 174 

II 

HARMLESS  ERROR— Admission  of  declarations  of  deceased  per- 
sons.    404 

Equity  practice — Filing  cross-bills. 429 

When  an  error  becomes  harmless 809 

HIGHWAYS— Obstruction  of— Nuisances 17 

Removal  of  obstructions  in — Mandamus. 4o9 

HOMESTEAD— Burden  of  proof  when  premises  are  claimed  as. . .  648 

Equitable  lien  of  widow  after  releasing — Dower 831 

HOMESTEAD  EXEMPTION— Liability  incurred  for  the  purchase 

of  improvements 648 

HUSBAND  AND  WIFE— Injuries  to  wives  by  dram  shops 465 

Right  of  married  woman  to  contract  with  her  husband 491 

Right  of  the  wife  to  maintain  an  action  against  a  third  person 

for  the  alienation  of  the  affections  of  her  husband 899 

Agreements  to  live  apart 899 

Where  not  partners 557 

I 

IDEM  SONANS— "Claes  Lundine"  and  "  Chas  Lundine" 272 

IMPLICATION— Repeal  by— Construction  of  statutes 194 

INDICTMENT— Affidavits  of  grand  jurors  can  not  be  received  to 

impeach— Criminal  procedure 128 

Witnesses'  names  on — Criminal  procedure 128 

What  pleading  to  admits— Criminal  procedure 128 

INDORSEMENTS— Forged— Promissory  notes 171 

INFANTS — When  not  to  be  relieved  from  their  contracts 653 

INJUNCTIONS— To  restrain  the  collection  of  a  judgment 472 

Application  of  the  rule 472 

Damages  on  dissolution  of,  where   the   solicitor  has    not  been 

paid 622 

When  damages  are  not  allowed  on  dissolution  of 473 

INNOCENT  GRANTEES— Who  are  not 491 

INSOLVENT  DEBTORS— Right  to  give  judgment  notes 434 

Conveyances  without  consideration 434 

INSTRUCTIONS— Oral,  by  agreement 530 

Excessive  caution  on    part   of   master,  when  the  servant  has 

knowledge  of  his  peril 554 

Employer  and  workman— Erroneous  and  mischieveus 554 

Review  of — Appellate  Court  practice 517 

Preponderance  of  the  evidence 109 
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INSTRUCTIONa     Continued. 

Death  from  negligent  act 846 

Erroneous,  when  not  reversible  error 399 

Invading  the  province  of  the  jury 409 

On  the  question  as  to  whether  there  was  an  original  under- 
taking....   409 

As  to  speed  of  trains  being  dangerous 446 

Must  be  based  upon  the  evidence 447 

Calling  attention  to  a  single  omission  of  duty 447 

With  nothing  in  the  evidence  to  support  them 467 

In  close  cases 117 

On  conflicting  evidence * 617 

INSURANCE— What  makes  a  prima  facie  case  for  the  plaintiff 

on  a  policy 257 

Tender  of  unearned  premiums  on  cancellation  of  policies 5C7 

No  cancellation  without  the  tender  of  the  unearned  premiums.  567 

Cancellation  of  policies  by  the  insurer 567 

Consent  of  a  mortgagee  not  sufficient 567 

Effect  of  mortgagee's  claims 567 

Waiver  of  proofs  of  loss 440 

Waiver  of  conditions  in  the  policy 440 

Payment  of  premium  to  agents 514 

INSURANCE  ACTUARIES— Opinions  of— Evidence 810 

INSURER— How  far  a  common  carrier  is 505 

INTEREST— Liabilities  of  cities  for 479 

Where  money  is  not  wrongfully  obtained  and  illegally  with- 
held    479 

Not  due  at  commencement  of  suit — Recovery  of 419 

On  unpaid  subscriptions  to  stock 605 

When  an  assignee  is  chargeable  with 162 

Must  be  claimed  in  the  court  below 888 

INTERPLEADER— Requisites  of  the  bill 463 

INTOXICATING  LIQUORS-Cider 867 

Sale  of  cider  under  the  act  of  1872 867 

Defined 867 

Unlawful  sales— Licences,  etc 179 

INTOXICATION  —  Degree  necessary  for  recovery  under  dram- 
shop act 517 

INVENTIONS— Assignment  of— Patents. 225 

ISSUE  JOINED— Going  to  trial  without— Practice 76 

J 

JOINT  DEFENDANTS— Appeals  by 156 

JUDGMENT— Release  of  errors  in  warrant  of  attorney  to  con- 
fess   653 

Motion  to  set  aside— Court  has  no  jurisdiction  except,  etc 71 

Plaintiff,  when  entitled  to  a  reversal  of,  in  his  favor 93 
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JUDGMENT.     Continued. 

Injunctions  to  restrain  the  collection  of 472 

In  excess  of  the  ad  damnum—  Practice. 419 

When  it  will  not  be  disturbed— Appellate  Court  practice 809 

Power  of  the  court  to  enter  nunc  pro  tune  at  a  subsequent 

term 443 

What  is  not  a  judgment 443 

JUDGMENTS  BY  CONFESSION— Motions  to  vacate 653 

JUDGMENT  CREDITORS— Execution  liens  of— Partners. . , 434 

JUDGMENT  NOTES— Power  of  a  surviving  partner  to  give  in  the 

name  of  the  firm 434 

Valid  as  to  the  surviving  partner — Satisfaction 434 

Right  of  insolvent  debtor  to  give 484 

JUDICIAL  NOTICE— Of  ordinances  requiring  license 655 

JURISDICTION— Of  the  Appellate  Court  when  a  jury  has  been 

waived 539 

JURY — Where  the  plaintiff  is  entitled  to  have  his  case  submitted 

to 634 

Province  of,  to  determine  if  premises  were  reasonably  safe 

— Master  and  servant 360 

Invading  the  province  of —Instructions 409 

JUSTICE  OF  THE  PEACE— Regularity  of  summons— Process. 297 

L 

LACHES— When  not  a  bar  to  mandamus 527 

LANDLORD  AND  TENANT— Agreements  between  for  improve- 
ments   533 

LEASES— When  unexecuted,  are  admissible— Evidence 244 

LESSEES— Liability  of  corporations  for  acts  of 40 

LICENSE— Right  of  real  estate  broker  to  recover  under  common 

counts 655 

Judicial  notice  of  ordinances  requiring  license — Courts 655 

Of  dram-shop  must  be  authorized  by  law 173 

Presumptions  as  to,  in  the  absence  of  proof 656 

Unlawful  sales  of  intoxicating  liquors 179 

LICENSEE— Of  dram-shop  license — Where  he  must  act  at  his  peril  173 

LIENS— Assignment  of  the  note  given  for  the  debt 668 

Of  stable-keeper— What  is  not  a  lien 522 

Priorities— Receiver's  charges  and  prior  mortgage  liens 623 

LIMITATIONS— Burden  of  proof 471 

New  promise— Statements  to  strangers ' 879 

LITIGANTS — Conversations  between — Admissions— Evidence. . . .  409 

LIVE  STOCK— Liability  of  common  carriers  in  respect  to 505 

Transportation  of 505 

LUNATICS— Power  of  court  of  chancery  to  conserve  estate  of 643 

For  what  purpose  suits  may  be  maintained  by  a  next  friend. .  642 
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M 

MANDAMUS— Acquiescence  and  laches,  when  not  a  bar 527 

Removal  of  obstructions  in  highways 459 

MARRIAGE  CONTRACT— Sexual  intercourse  no  excuse  for  a  re- 
fusal to  perform 482 

MARRIED  WOMEN— Right  to  contract  with  husband— Husband 

and  wife 491 

MASTER  AND  SERVANT— Duty  of  the  master— Province  of  the 

jury 860 

What  the  servant  must  show  in  order  to  recover 551 

MASTER  IN  CHANCERY— Weight  of  his  findings 475 

MEASURE  OF  PROOF— Fraudulent  conveyances 847 

Equity  practice 557 

MECHANICS'  LIENS— Laws  to  be  strictly  construed .269,  837 

Sufficient  statement  of  a  lien. „ 837 

Rights  of  sub-contractors 269 

When  the  owner  may  pay  the  contractor 269 

Who  are  entitled  to 588 

Agreements  between  landlords  and  tenants  for  improvements.  538 

MILITIA— Sheriff's  deputies  not  affected  by  calling  out 481 

MINES  AND  MINING— Willful  failure  to  have  the  mine  exam- 
ined   424 

MISTAKES— Powerof  equity  to  reform 63 

MONEY  HAD  AND  RECEIVED— Scope  of  the  action  for 190 

MORTGAGEES— Consent  of,  to  cancellation  of  policy  of  insurance.  567 

Effect  of  claims 1 567 

Standing  by— Estoppel  does  not  apply 624 

MORTGAGES— Priority  between  two  made  by  same  mortgagor 

upon  same  premises  and  filed  for  record  on  same  day 574 

Exception  to  the  rule 574 

MOTIONS— To  exclude  the  evidence— Practice  on 128 

To  strike  objections  by  non-resident  creditors  from  the  files. . .  162 

MOTORMEN— Reasonable  care  by 213 

MUNICIPAL  OFFICERS  —  Fees   and   salaries   of— Not   to   be 

changed  during  their  terms  of  office 411 

N 

NAMES— Of  witnesses  on  indictments— Criminal  procedure 128 

NEGATIVE  WORDS— General  statutes  without— Repeals 194 

Subsequent  acts  without— Construction  of  statutes 194 

NEGLIGENCE— Of  an  agent  or  servant 41 

Bar  to  recovery 420 

Excessive  damages  in  cases  of  death  from 220 
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NEGLIGENCE.     Continued. 

When  one  of  two  innocent  persons  must  suffer 492 

When  one  of  two  negligent  persons  must  suffer 455 

A  question  of  fact 639 

NEGLIGENT  ACT— Death  from— Instruction 846 

NEW  PROMISE— Statements  to  strangers— Limitations 879 

NEW  TRIAL— Motion  for,  how  made  a  part  of  the  record 537 

NON-RESIDENT— Under  the  attachment  act 284 

Absence  must  be  protracted 284 

Transient  visits 284 

NOTES— Taking  in  liquidation— Waiver 668 

Assignment  of— Liens 668 

NOTICE— Agents— Persons  under  disability : 498 

Required  for  mechanic's  lien — Sub-contractor 533 

To  parties  dealing  with  building  and  loan  associations 51 

Payments  to  the  association 51 

Constructive— Cities  and  villages 167 

Of  school  election — Sufficiency  of — Schools Ill 

NUISANCES— Obstruction  of  highways 17 

Easements  authorized  by  the  State  can  not  be  public 17 

o 

OBJECTIONS— By  non-resident  creditors— Motion  to  strike  from 

the  files— Voluntary  assignments 162 

OBSTRUCTIONS— To  streets— Justification  under  ordinances 208 

ORAL  INSTRUCTIONS— By  agreement 580 

ORDINANCES— When  they  are  necessary— Cities  and  villages. ...  194 

Repeal  of 194 

When  courts  will  not  go  outside  of  them  to  find  intention 411 

Repeals  and  amendments 174 

Requisites  of  authorizing  dram-shop  licenses 174 

Requiring  license— Judicial  notice  of — Courts 655 

Justification  of  obstructions  to  streets 208 

ORDINARY  CARE— Railroads  in  course  of  construction 524 

ORIGINAL  UNDERTAKING— To  pay  for  goods  sold— Statute  of 

frauds 409 

Whether  there  was  one,  question  for  the  jury— Instructions. . .  409 

P 

PARTIES— Fraudulent  conveyances  by  deceased  persons— Rights 

of  creditors N 855 

Action  at  law  for  fraud  and  deceit  in  the  purchase  of  land. . . .  884 

Dealing  with  building  and  loan  associations— Notice  to 51 

Bill  to  avoid  the  deed  of  an  insane  person 642 

PARTITION— Solicitors'  fees,  when  not  proper 290 
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PARTNERS— Suits  at  law  against  surviving  partners 484 

Duty  of  survivors 484 

Execution  liens  of  judgment  creditors 434 

Where  husband  and  wife  are  not 557 

Where  only  one  of  several  are  served  with  process 634 

PARTNERSHIP  PROPERTY— Replevin  of 601 

PATENTS— Assignment  of  inventions 225 

PAYMENT— In  advance  of  dram  shop  license 174 

To  building  and  loan  associations— Notice 51 

Appropriation  of,  etc 84 

What  amounts  to  an  appropriation  by  the  debtor 84 

Right  of  appropriation  exercised  by  entries  in  books 84 

Of  premium  of  insurance  to  agents  —Insurance 514 

PERSONAL  ESTATE— Administrator  the  sole  representative 855 

PERSONAL  INJURIES— Contributory  negligence  a  bar  to 511 

The  result  of  a  mere  accident 551 

PHOTOGRAPHS— When  admissible  in  evidence 860 

PHYSICIAN— The  sole  judge  of  the  frequency  of  his  visits 806 

PLEADING— Dram-shop  act— Practice 871 

Waiver  of  demurrer  by 399 

To  an  indictment— What  it  admits— Criminal  procedure 128 

Rule  of  construction  in 17 

PLEADING  AND  PROOF— Recovery  of  money  paid  out  as  conse- 
quential damages 611 

POLICY— Op  Insurance— What  makes  a  prima  facie  case  for  the 

plaintiff  on— Insurance 257 

Estoppel  by  recitals  in 257 

Conditions  in  policy,  waiver  of 440 

Tender  of  unearned  premiums  on  cancellation  of 567 

Can  not  be  canceled  without  tender  of  unearned  premiums. . .  567 

Cancellation  of  by  insurer 567 

POSSESSION— Of  growing  crops,  delivery  of— Fraud 467 

Of  promissory  notes 405 

PRACTICE— Abatement— Local  actions 520 

Placing  cases  m  the  short  cause  calendar 581 

Motions  to  strike  objections  by  non-resident  creditors  from  the 

files 162 

Exceptions  to  judgments  must  be  preserved 565 

Exceptions,  how  preserved 565 

When  a  bill  of  exceptions  is  necessary 565 

Adding  the  similiter 605 

Order  of  proofs 254 

As  to  proceeds  of  writs  in  the  hands  of  other  officers 254 

Proofs  of  acts  of  agent  before  agency  proven,  not  admissible.  254 

Release  in  bastardy  proceedings .  487 

In  actions  against  sheriff  for  a  failure  to  execute  a  writ 648 

When  the  plaintiff  is  entitled  to  have  his  case  submitted  to  a 

jury 684 
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Where  only  one  of  several  copartners  are  served  with  process.  634 

Propositions  of  law 604 

In  suits  against  two  or  more  defendants . 272 

Delaying  a  trial  discretionary 288 

Dram-shop  act — Pleading 871 

Motions  to  set  aside  defaults 71 

On  motions  to  exclude  the  evidence. 123 

Judgments  in  excess  of  the  ad  damnum 419 

Recovery  for  interest  not  due  at  the  commencement  of  suit. . .  419 

Going  to  trial  without  issue  joined 76 

In  suits  on  the  replevin  bond 601 

Short  cause  calendar 590 

PREFERENCES— Right  of  insolvent  debtors 434 

Members  of  the  debtor's  family  as  creditors 583 

PREPONDERANCE— Of  the  evidence— Instructions 159 

PRESUMPTIONS— Where  a  child  »  shown  to  have  been  alive. ...  588 

Appellate  Court  practice 592 

As  to  licenses  in  the  absence  of  proof 656 

That  the  court  acted  correctly 71 

Gratuitous  services 427 

PRIMA  FACIE  CASE— For  plaintiff  on  a  policy,  what  makes- 
Insurance 257 

PRINCIPAL  AND  AGENT— Liability  for  the  agent's  debts 680 

PRIORITIES— Railroads  charged  with  a  duty  to  the  public 623 

Receiver's  charges  and  prior  mortgage  liens 623 

PROCESS— Regularity  of  a  justice's  summons 297 

PROFESSIONAL  ADVICE  AND  ASSISTANCE— Assignee  entitled 

to— Voluntary  assignments 162 

PROMISSORY  NOTES— Forged  indorsements 171 

Possession  of 405 

Prima  facie  evidence  of  delivery 583 

PROOFS— Order  of— Practice 254 

PROPOSITION  OF  LAW— Must  be  submitted  in  apt  time 440 

Practice 664 

Reversible  error 184 

Q 

QUESTION  OF  FACT— Contributory  negligence 638 

Negligence 639 

In  bastardy  proceedings 588 

Trials  by  the  court 156 

Solicitor's  fees 609 

Verdicts  conclusive  upon .  520 

R 

RAILROADS— In  course  of  construction— Ordinary  care 524 
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REAL  ESTATE— Of  deceased  persons— Power  of  administrator 

and  executor 355 

REAL  ESTATE  BROKER- When  entitled  to  commissions 672 

Wbat  an  agreement  to  procure  a  purchaser  implies 672 

When  his  commission  is  earned 672 

Right  of  recovery  under  the  common  counts— License 655 

When  entitled  to  commissions 275 

When  the  owner  negotiates  the  sale 275 

RECEIVER— In  mortgage  foreclosure 562 

Power  to  lease  premises 562 

RECORD— Dependence  upon— Appellate  Court  practice 186 

How  a  motion  for  a  new  trial  is  made  a  part  of 537 

Right  of  creditor  to  rely  upon— Debtor  and  creditor 491 

RECOVERY— For  interest  not  due  at  the  commencement  of  suit. .  419 

What  servant  must  show  in  order  to  have— Master  and  servant  551 
When   satisfaction   by  one  defendant   bars  recovery  against 

others 466 

Negligence  bar  to 420 

Right  of  real  estate  broker  under  the  common  counts 655 

Of  money  paid  out  as  consequential  damages— Pleading  and 

'     proof. 611 

RELEASE— To  one  of  several  persons  liable  under  the  dram  shop 

act  releases  all 466 

RELEASE  OF  ERRORS— In  warrant  of  attorney  to  confess  judg- 
ment   653 

REMEDY — For  failure  of  sheriff  to  execute  a  process 648 

REMEDY  AT  LAW— When  too  late  to  raise  the  point  in  court  of 

equity 63 

RENTS— Liability  for— Tenants  in  common 888 

Theory  of  liability  for — Tenants  in  common 388 

Not  collected— Liability  of   assignee   for- Voluntary  assign- 
ments   , 163 

REPEAL — By  implication — Construction  of  statutes. 194 

General  statute  without  negative  words 194 

Of  ordinances — Amendments 174 

REPLEVIN— Of  mortgaged  property— Burden  of  proof 500 

Of  partnership  property 601 

Practice  in  suits  on  the  bond 601 

Burden  of  proof 522 

REPUDIATION  AND  ABANDONMENT— Of  contracts 150 

RES  ADJUDICATA-^Former  decisions 446 

Appellate  Court  practice 864 

Former  appeals 418,  428 

On  second  appeals 250 

RESIDENCE— Domicile  not  necessarily  a  residence 284 
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REVERSIBLE  ERROR— Proposition  of  law 184 

When  erroneous  instructions  are  not 399 

RIGHTS  OF  CREDITORS— Administration  of  estates 854 

Fraudulent  conveyances  of  deceased  persons — Parties 355 

ROAD  DISTRICTS— Dividing  towns  into— Act  of  1895— Construc- 
tion of  statutes 145 

8 

SALES — Of  intoxicating  liquors,  unlawful— Licenses,  etc 179 

Of  diseased  animals— Burden  of  proof 898 

Of  growing  crops — Delivery  of  possession— Fraud 467 

SATISFACTION— Judgment  notes  valid  as  to  surviving  partners . .  434 

Of  one  defendant  bars  recovery  against  others 466 

SCHOOLS— Elections— Location  of  school  sites Ill 

Sufficiency  of  notice  of  election Ill 

Election  not  to  be  nullified,  when Ill 

SCHOOL  HOUSE  SITES— Location  of— School  elections Ill 

SECURITIES— When  cumulative  in  effect— Bonds 29 

SERVANT— Negligence  of— Liability  of  master 41 

SERVITUDES— Elevated  railroad  not  an  additional— streets 594 

SETTLEMENT— Unaccepted  offer 158 

SEXUAL  INTERCOURSE— No  excuse  for  a  refusal  to  perform 

marriage  contract 432 

SHELLEY'S  CASE— Application  of  the  rule  in 800 

Rule  in— Estates ! 384 

SHERIFFS— Practice  in  actions  against  for  failure  to  execute  a 

writ 648 

Duty  to  execute  process— remedy  for  a  failure 648 

Duty  under  the  act  of  June  16,  1887 481 

Duty  of,  in  exemptions 648 

SHORT  CAUSE  CALENDAR— Practice 590 

Filing  a  copy  of  the  affidavit  insufficient 581 

Placing  cases  on— Practice 581 

SIDEWALKS— Liability  for  defective— Cities  and  villages 167 

SIMILITER— Adding— Practice 605 

SOLICITORS'  FEES— When  not  proper— Partition 290 

In  foreclosure  suits 609 

A  question  of  fact 609 

Not  to  be  controlled  by  percentage  alone 609 

Proof  of  employment 622 

SPECIAL  CHARTER— Responsibility  of  corporation  in  accepting.  41 
SPECIFIC  PERFORMANCE— When  it  can  not  be  demanded  as  a 

matter  of  course 225 

Requisites  of  the  application 225 

When  it  will  be  denied 225 

STABLE-KEEPER— What  is  not  a  waiver  of  a  lien  of 522 
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STATEMENTS— To  strangers— New  promise— Limitations 379 

STATUTES -Construction  of  the  act  of  January  13, 1872 867 

Providing  that  no  assignment  or  other  disposition  by  an  heir 

shall  operate  to  defeat  a  garnishment,  construed 106 

STATUTE  OF  FRAUDS— Collateral  undertakings 141 

Original  undertaking  to  pay  for  goods  sold 409 

When  contracts  are  not  within 635 

STATUTE  OF  LIMITATIONS— Burden  of  proof 471 

STOCKHOLDERS— In    building  and  loan    associations— Officers 

are  agents  of 630 

In  corporations— Witnesses 878 

Corporations  can  not  become 605 

Corporations  as — Who  can  raise  the  question — Ultra  vires. . .  605 

ST  REETS— Duty  of  street  railway  in  using 688 

Elevated  railroad  not  an  additional  servitude 594 

Obstructions— Justification  under  ordinances 208 

STREET  RAILWAYS— Duty  in  using  streets 688 

Duty  of  gripman 548 

SUB-CONTRACTOR— Notice  required 538 

SUBROGATION— Chancery  jurisdiction 429 

SUBSCRIPTIONS— To  stock,  unpaid— Interest  on 605 

SUBSEQUENT  CONDITIONS— Evidence  of 117 

SUBSEQUENT  PURCHASERS— Notice  to— Fraudulent  sales. ...  294 
SUCCESSIVE  INSTRUMENTS— When    cumulative    in  effect- 
Bonds  29 

SUPPLEMENTAL  BILLS— When  proper 63 

The  rule  relaxed  as  to — Equity  practice 64 

SURVIVING  PARTNER— Power  to  give  judgment  note  in  name 

of  firm 434 

Judgment  note  valid  as  to — Satisfaction 434 

Duty  of : 434 

Suits  at  law  against 434 

T 

TENANTS  IN  COMMON— Liability  for  rents 388 

The  theory  of  liability  for  rents 888 

TENDER— In  foreclosure  suits 670 

Of  unearned  premium  on  cancellation  of  insurance  policies. . .  567 
TESTAMENTARY    INTENTIONS  —  When    they    take    effect- 
Wills  &54 

TORT— Effect  of— waiver 351 

Waiver  of 190 

•  TOWNS— Dividing  into  road  districts— Act  of  1895— Construction 

of  statutes 145 

Expense  of  building  bridges  where  towns  are  liable 93 
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TRIALS — Viewing  the  premises 250 

By  the  court— Conclusive  when 217 

Unnecessary  comments  by  the  trial  judge 76 

TRIAL  BY  THE  COURT— Questions  of  fact 156 

TRIAL  JUDGE— Unnecessary  comments  by— Trials 76 

U 

ULTRA  VIRES — Building  and  loan  associations  have  no  power  to 

receive  deposits 51 

Corporations  as  stockholders 605 

Estoppel  to  make  defense  of 895 

Liability  of  corporations  for  acts 17 

Where  it  affords  no  defense — Corporations 17 

Where  it  can  be  of  no  advantage  to  the  plaintiff— Corporations  17 

By  whom  the  doctrine  can  be  invoked— Corporations 18 

UNACCEPTED  OFFER— Settlement 158 

UNEARNED  PREMIUMS— Tender  of,  on  cancellation  of  policy. .  567 

No  cancellation  without  tender  of 567 

UNNECESSARY  COMMENTS— By  trial  judge— Trials 76 

V 

VENDOR  AND  VENDEE— Construction  of  contracts 278 

VENUE — Waiver  of  the  right  to  be  sued  in  defendant's  county. . .  472 

VERDICTS— Irregularity  cured  by 76 

Unsupported  by  evidence 180 

In  criminal  cases 120 

Without  evidence  to  support  it,  in  criminal  cases 120 

Where  the  court  will  direct  for  the  defendant 123,  272,  503 

Conclusive  upon  questions  of  fact 520 

VOLUNTARY  ASSIGNMENTS— Expense  of  erroneous  appeal. . .  162 

Assignee  entitled  to  professional  advice  and  assistance 162 

Liability  of  assignee  for  rents  not  collected 162 

When  assignee  is  chargeable  with  interest 162 

w 

WAIVER— Of  the  right  to  be  sued  in  defendant's  county— Venue . .  472 

Of  a  demurrer  by  pleading 899 

Taking  a  note  in  liquidation 668 

Of  a  tort,  effect  of 190,  851 

Of  lien  of  stable-keeper,  what  is  not 522 

Of  proofs  of  loss— Insurance 440 

Of  conditions  in  a  policy 440 

WILLS— Testamentary  intentions — When  they  take  effect 354 

Fraudulent  dispositions  of  property 354 

WITNESSES — Names  on  indictments— Criminal  procedure 128 

Stockholders  in  corporations  as 878 

Objections  to,  must  be  made  in  apt  time 378 

WRITS— Proceeds  of  in  hands  of  other  officers— Practice 254 
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